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ARGUED and DETERMINED 

IN THK 

Court of KING’S BENCH, 

i x 


18 io. 


Michaelmas Term, 

In the Fifty-firfk Year of the Reign of George III. 


Tombs againft Painter. 


ff'ednefdi »/, 
Nev. 7th (*)« 


T^EBl on bond, m the penalty of 100/., conditioned in del* on bond 

XJ . . conditioned not 

not to aflault, moleft, or injure the perfon of the to afuult, moltfl, 
plaintiff wilfully or deiignedly in anywife howfoever. 

Plea, that the defendant had not done fo. Replication, ‘l 11 * 
that the defendant on fuch a day, at, &c., affaulted, mo- ll,at , * ,e 

1 * . * ; ant^ffiulted. 

Idled, and injured the perfon of the plaintiff wilfully moierttd.andin- 
J 1 * jured 1 lir perfon 

of the plaintiff by tlirn and there heating. Sec. and ether wife it/-treating him, is futlained by 
evidence lint the defendant, who was lilting in the fame room, jumped up bom hi* few 
with hi. lift clenched as if to ftrike the plaintiff, but was pulled back to his feat by ano¬ 
ther before he was within reach of the plaintiff. ,. * 

And this was a fufticient afliemnent, by the replication, of a breach of the condition,foe 
which the jury were to alfcfs damages on the ,Bat. 8 & 3. c. 1 f• f although lucli 

breach were not alleged in formal terms to be laid Jtttrdmg to tbo flat ute. 


(<i) I was prevflued by indifpofition from attending the Court in this 
tcim till 7 uefday the rjth of Nuvtmbtr t beginning with the cafe of Uanflu 
v. Boothnum ; and I am indebted for the notes taken in court before that 
day to feme of my friends at the bar. 

vol. xm. b 


and 
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i8is. - 

rr^i 

Tombs 
agm*ft ; 
Pain tib. 


JM&defignedly, by then and there with force and arm* 
fitfully and defignedly beating, broiling, wounding, and 
Otherwife ill-treating him. Rejoinder, that the defendant 
did not a (fault, moled, or injure the perfon of the plain¬ 
tiff, wilfully and defignedly, modo et forma; and con¬ 
cluding to the country. At the trial before Bayley J. at 
Salijbury, the evidence was that thefe parties being In the 
fame public houfe in different parts of the room, the de¬ 
fendant jumped up from his feat, with his fid clenched, 
as if to drike the plaintiff, but was pulled back to his 
feat by another perfon, and did not get within reach of 
the plaint'ff; but. he abufed him and fwore at him, and 
drank the beer out of his cup. This, it was contended, 
did not fupport' the iffue for the plaintiff, which was that 
the defendant affaultcd, molcdcd, and injured the plain¬ 
tiff's perfon by beating, &c. “ and otherwlfe ill-treating* 
him . But the learned Judge thought that the evidence 
fatisfied the latter words, and +he plaintiff took a verdift 
with is. damages for the detention of the debt, and is. 
damages upon the breach affigned. And no.w. 


Lens Serjt. moved, by leave, to fet afide the verditt 
and enter a nonfuit; and, firft, renewed the objection, 
that the evidence, did not fuftain the iffue, which was 
confined to an ill-treatment of the plaintiff’s perfon . 

Lord Ellenborougii C. J. The clenching his fift 
at the plaintiff was an affault, and an aft of perfonal 
offence. ' 

Then'another queftion was made, whether the penalty 
, were to be recovered ? Bayley J. obferved, that damages 


were 
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were afleflctl at tbe trial under the ftatute of William (a). 
Lens Serjt. objected that no breach was afligned as re¬ 


quired by the ftatute. But the Court all agreed that a 
breach was fufliclently afligned in the replication, though 
it were not Tajd in terms to be according to the form of the 
Jlatute. And they refufed the rule (£). 


1810. 


Tomb 1 

againfi 

Paint** 


(4) 8 & 9 W % j. 1. 11 9 f t 8. 9 which is compulfory upon the plain- 
tiff to aflign breaches in cafes coining within it. Vide Rein v. Rojt. 
will 5 Term Ref. 538. Hardy v. Bern, ib. 636. and Welch V. Ireland, 
ftEafi, 613. 

(b) In Hardy v. Bern, in the Exch- £■ 30 Gee. 3. 3 Term Rtf. 340. and 
636. the fame obje&ion was made in argument, that the plaintiff had not 
felcdcd to proceed under the ftatute, in not having alleged his breaches 
«« according to the form of the ftatute,* 1 but Lord KeiyonC. J. and Butter J, 
before whom thf writ of error was argued, and who reported their opinion 
so my Lord Chancellor thereupon, thought that the breaches were fuffi- 
ciently afligned within the ftatute) but for default of damages being affeffed 
upon fuch breaches by the jury at the trial of the ilfuesi a venire de novo 
was awarded. The pra&ice of aifighing breaches according to the form of 
the Jlatute probably firft arofe in cafes where more than one breach was 
afligned; bccaufe before the ftat. 8 & 9 W.\. e. 11. fuch pleading would 
have been double. Vide Com. Dig. tit. Pleader, z V. %. Per C. B. A'. 
7 Geo. 1. and acc. per Cur. ibid. M. 10 Gee. 1 in Walker v. Brief!ley, 
S. C. Com. Ref. 376. and Dy. *97 .b. (mifprinted 29$. b.) 
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1810. 


jyrfutfdn y, 
AW. 7th. 

Under the Aat. 
$ IV. St M. 
c. 11./. a & 3. 
requiting a de¬ 
fendant remov¬ 
ing an indict¬ 
ment* from the 
htflions by cer¬ 
tiorari, to find 
two fufficitnt 
manucaptois, 
who lhall enter 
into a 1 cccgni- 
zar.ce in 2 c7- 
conditioned to 
appear, plead, 
and try, &c. 
and that p tire 
defendant be 
convicted, Sec. 
the Court thrill 
give rrafonalle 
colts to be ‘ 
taxed, Sew ; 
find that the /aid 
rerogniaanre Jhall 
net be difcharged 
t il! the ccfit Je 
taxed Jhall be 
fmd\ the 
amount of the 
colts to be taxed 
is* not limited' 
by fuch recog¬ 
nizance, which 
is only a furjther 
fecurity for 
them; and the 
Court will not 
difeharge the 
recognizance till 
the taxed 1 
colts are paid 
to the profc- 
cutor. 


The King againjl Teal and Others (0). 

• 

JITULLOCK moved for a rule ni(l to difeharge a fide- 
bar rule for taxing the profecutor his cofts of this 
indictment, and alfo to difeharge a recognizance entered 
into by two manucaptors for the defendant Teal , as re¬ 
quired by the ftat. 5 W. & M. c. 11. on removing this 
indi&ment from the quarter feflions by certiorari into 
this court, on payment of 40/. (b) t the amount of fuch 
recognizance. By fedt. 2. of that a£t, no certiorari at 
the inftance of a defendant (hall be granted, for remov¬ 
ing any indidtment from the quarter feflions, unlefs he 
(hall find two fulficicnt manucaptors, who (hall enter into 
a recognizance in 20/. conditioned for the defendant to 
appear and plead in B. R.> “ and at his and their own 
cofts dnd charges to caufc and procure the iffue joined, 
&c. to be tried at the next aflizes,” &c.: which recog¬ 
nizance, &c. u fliall be certified into B. R. with the cer¬ 
tiorari and inuidlment, to be there filed.” And by fedt. 3. 
If the defendant profccuting fuch writ of certiorari be 
convidted, “ tlien the court of B. R. fliall give reafotiable 
cojls to the profecutor,” &c. •, « which cofts fliall be 
.taxed, according to the courfe of the faid court: and the 
profecutor, for the recovery of fuch cofts, fliall within 
ten («) days after demand made of the defendant, and re- 
fufal of payment,' on oath, have an attachment,” &c. 

(a) Vide i x Eaft t 307. S. C. on a motion for a new 'rial after a con¬ 
viction’of thefe defendants upon an indictment for a confpiracy. 

(£) The praCtice is to take the recognizance in so/. fiom each of the 
ir.anueaptors. 

{t) In M. 30 Geo. 3, It was held that thefe ihould be ten entire days. 

“ And 



in the Fifty-first Year of GEORGE III. 


5 


“ And the faid recognizance Jball not be difcharged till the 1810. 

cojls fo taxed Jball be paid.” The queftiou was, whether TheKll(- 
this provifign of the a£t would be f.itisfied by payment of 
the fum for which the recognizance was taken. He faid and otter*, 
that there was no decifion upon this flatute: but upon a 
recognizance in 20/. entered into by the profecutor of an 
information in this court to profccute with effeCV, as re¬ 
quired by the flat. 4 & 5 W. & M. c. 18. /. 2. it lias been 
held {a) that the defendant, after acquittal, is not entitled 
to cofts beyond the extent of the recognizance. That 
a& directs that the clerk of the crown {hall not, without 
the exprefs order of die Court, file any information for 
any of the caufcs mentioned “ before he {hall have taken, 
or fhall have delivered to him a recognizance from the 
perfon procuring fuch information to be exhibited, &c. 
to the perfon againft whom fuch information is to .be 
exhibited, in the penalty of 20/., that he will effectually* 
profccute fuch information, and abide by and obferve 
fuch orders as die Court {hall diredt,” &c. And in cafe 
the defendant {hall appear and plead to iffue, and the 
profecutor {hall not at his own proper cofts and charges, 
within a year after iffue joined, procure the fame to be 
tried, or a verdiCt {hall pafs upon fuch trial for the defend¬ 
ant, &c., “ then the faid Court of K. B. is hereby authO- 
« mod to award to the defendant his cojls ” &c. unlefs 
the Judge {hall certify, &c.: ** and in cafe the faid iu- 
« former {hall not within 3 months next after the faid 
« cofts taxed, and demand made thereof, pay to the de- 
«* fendant the faid cofts, then the defendant jball have the 
« benefit of the faid recognizance to compel him thereto” 

[a) Rex v. Ho wetl, Cj r . temp. Hardw. 247. Rex v. Morgen, 1 Stra. 

104s. Uld Rex v. Fileunod, 1 Term Rtp. 145. 

B 3 The 
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1S10 


The Kino 
sgaittji 

T*«t 
and Olhcra, 


The dilVerent wording o£ the two a£ls was noticed by 
Le Blanc J. 

Lord Ellenborough C. 1 . By the a£b in queftion 
the recognizance was meant to operate as a further fccu* 
xity for the cofts. The Court are thereby directed to 
give reafonable cofts to the profecutor, to be taxed* ac¬ 
cording to the courfe of the court: and then the words 
are that “ the faid recognizance (which was before di» 
re£ted to be taken) fhall not be difeharged till the cofts fo 
taxed (hall be paid.” The cofts have not been paid. 
How then §an we dirc£l the recognizance to be dis¬ 
charged ? 

Per Curiam, Rule refufed. 


ftturjdaj, 
Niv. Stilt 


Finley againjl Jowle. 


The Court re- 
fufed, on mo¬ 
tion, to dif- 
ebarge an infant 

S Jaintiff, who 
ad fued with- 
out prochein 
amy or guar¬ 
dian, and was 
In execution for 
the cofts. 


J^JRROIV moved to difeharge out of cuftody the 

plaintiff who was an infant in execution for the 

cofts of the fuit, in which he had failed, upon the ground 

that an infant plaintiff was not liable for cofts. Here 

« 

there was no prot'hein amy or guajrdian, who would have 
befell liable for the cofts (a). 


But the Court faid that the plaintiff had concealed his 
infancy, and therefore they would not relieve him. 

Rule rtfufed { 6 ), 


(*) Vide Hullxk on Cofts, eft. 3. f. 4.« Of cofts in affions by or againft 
Infants." 

(S) In Cerdiiierr. Halt, tStrg. 1x17. the Court refufed to difeharge 
an infant plaintiff in execution for cofts, on motion j faying it was 
matter of error, if cofts could not be given. And yet the plaintiff 
dwre bad fued by prochein amy, whom the Court will oblige to pay 

cofts. 
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cods. Vide Slaughter v. 7 'afoot, Willett 190. And in Hamlen v. Hamlet », 1 8XO* 

1 Bklftr. 189. where an infant fued by attorney, and was nonCuitcd, the _ 

Court 4 Mo refuted to relieve him from the cods. And vide Tbrufieut, ta FlwiiY 

the Demfe <f Dunham, an Infant , v. Perdvall, Barnet, 183. where two agaiifl 
cafes an cited of attachments againft infants for non-payment of coils Jowta. 
in C, B. 


Vennin-g againft Leckie. 


Ft May, 
Nov. 9th. 


'J' HE plaintiff declared for a breach of the following The defendant 

contra# in writing. — “ London , ift of Dec. 1808 —- ing C *o tak^onc 

« Meflrs. Wn. Venning and Co. I agree to take one half lialf (b"* °} 

« jhare of the flax undermentioned, bought^by you on bought by the 

r r 1 J plaintiff on 

“ our joint account — faylialf in the profits orlofs, and their joint Ic- 
_ 'it if* * . . - . count} half in 

“ tofurnijb you with half the amount in tune for the payment the profit or 

" thereof, in cafe you require it.” (Signed by the de- nMuk^plaintiff 

fendant). Under which contra# was written, ^ ,th halfth f. 

• , amount in rime 

« Dec. 1 ft, 1-1 c of H. and Co. 20 tons — 6 months ; ’ tor the payment 

J thereof; the 

<« 2 ( 1 , 2-1 6 of A. B. See., io tons — 6 months goods being to 

together with other like memoranda, being a regular lift of bTii^a"htld, b ift, 

the perfons of whom the flax was bought, the quantity, and an agreement 

time of payment. At the trial before Ld, Ellenborough C. J. 

at Guildhall , it appeared that the defendant had refilled to Wl,hi . n th . e c *' 

pay for his (hare of the flax according to the contra# ; and ftamp aft 
17 44G.3.C.98. 

the plaintiff recovered a verdi# for the amount in valuA fehed. A, and 

did not requite 
a (lamp. 

Park now moved (by leave referved at the trial) to fet ?** 

v ' plaintiff bavin 

afule the verdi# and enter a nonfuit, upon two obje#ions; P lid the whole 

price of the 

2 ft, that the written contra# ought to have been ftamped. goods which 
„ , _ . ... . _ wereloconlli- 

Thc anfwer given to winch was, that it was a contra# tutethepartn 

" relating to the falc of goods,” and therefore within the JScJbuth l ° 

parties were 

contribute equally, an'aAion by againft the defendant for his moiety of the price which was 
to be lurniflied by him in flic firlt initancc ; although there might be an account to be 
taktn between them as partners upon the lubfcqu.nt dfpofcl pf (be joint ftock. 

B 4 * exemption 
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exemption of the ftamp a£ls (<?): but this exemption) he 
contended) only related to contracts between vendor and 
vendee; and the cafe of the guaranty (b) falls within the 
latter defeription; for the goods are fold upon his 
credit. 

Lord Ei.lenborough C. J. This contraft relates tt> the 
payment of the price of goods purchafcd by the plaintiff 
for himfclf and the defendant, and is therefore a contra 6!: 
within the words of the exemption “ relating to the jale of 
goods. [Park observed, that fome of the goods were pur- 
chafed after the ift of December , when the agreement was 
dated.] If it do not relate to the file of goods, what does 
it relate to ? * Is it more or lefs than an agreement by the 
defendant to buy half the goods ? 

Secondly, it was obje&ed, that this was the cafe of a 
partnerfhip, and that no a61 ion lay by one partner again!!: 
another j but the plaintiff {hould have proceeded by bill in 
equity; for the defendant had had no account of the pro¬ 
duce, and would be compelled to feck his relief there. 

Lord Ellenborough C. J. There arc many deeds of 
copartnerfliip in which the partners covenant, each to 
advance a certain fum at firft: and can it be faid that no 
a61ion would lie by one to enforce that covenant againft 
another, becaufe there are accounts between them after¬ 
wards, which require unravelling in a court of equity. 

0 

[Park agreed that fuch an aflion would lie upon an in¬ 
dependent covenant.] The purchafe of the goods was 
to launch the partnerfhip j for which, between tlicmfelves, 
each was to contribute his lliare. 

(a) 2j Geo. 3, (.58. / 4. 35 Geo. 3. (.30. 37 Get. 3. t. 90. and 

44 Geo. 3. t. 98. fched. A. 

\bl Warrington V. Fur lor, 8 Eafl t 24a. 

I 


Le Blanc 
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Le Blanc J. The refpe&ive fums were to be paid by 
each) before there could be any account of profit or lofs 
between them, as partners, upon the goods. 

Per Curiam , Rule refufed (a), 

(0 Vide Saville v. Robertfon and Another, 4 Term Rep. 7*0., explained 
in OOutbvmte v. Duckworth, la Eafi, 426. 


Doe, on the Demife of Tollet, againft Salter. 

*■ 

^HE premifes wore laid to be in the pnrifh of Farn- 
ham , and at the trial before Heath J. at Buckingham 
were proved to be in the parifli of Farnham Royal ; which 
was contended to be a fatal variance: but the learned 
Judge faid, that unlefs the defendant could prove that 
there were two Farnhatns , he fhould direfl a verdi£fc for 
the plaintiff j and no fuch proof being offered, the plain¬ 
tiff recovered accordingly. 


Se/Ion Serjt. now moved tofientcr a nonfuit, on account 
of the variance, and mentioned a cafe in C. B. in 1808, 
where in trefpafs for breaking and entering a dwelling- 
houfe, it was laid to be in the partfh erf Chelfea , and 
proved to be in St. Luke , Chelfea; which was held tojac 
fatal. But 


The Court held the direction of the learned Judge in 
this cafe, there being no other Farnham , to be right, ami 
refufed the rule. 


1810. 


Venning 

againft 

Lbccik. 


Friday, 

Nov 9th. 

In cjfftment, 
the premifes 
being laid to be 
in Fitnham, and 
proved tope in 
Farnham Royal, 
is nut a fatal 
variance, unlefs 
it be ftuwn that 
thtre^re two 
Farnham « 



re 
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i Sic. 


FriJay, 
jVcv. 9th. 

Parchipcnt wri¬ 
tings pnfervcd 
amongft the 
tnunMhents of 
a manor, dated 
in 1698 ft 1717, 
purporting to 
be figned by 
many periods, 
copyholders of 
the manor, 
ftating an un¬ 
limited right of 
common in the 
commomrs, 
which having 
been fjpund in¬ 
convenient, they 
bad agreed to 
fiock the com¬ 
mon in a certain 
reftrilted man¬ 
ner] is evidence 
of reputation as 
to the general 
tight, fufficient 
to dcftroy the 
reftrified right 
fet up by the 
plaintiff, a copy¬ 
holder, in an 
afiion on 'he • 
cafe againfl a 
freeholder of 
the manor for 
overftocking 
the common be. 
yond fuch flint: 
although it was 
ebjetfed that 
the inffrument 
was not proved 
to have been 
figned by a ma¬ 
jority of the 
then copy- 
holders of the 
manor, nor that 
the plaintiff 
held the copy- 
hold tenement 
of any one of 
thofe who had 
ftgncd it. 


Chapman againfl Cowlan. 

'J'HIS was an action upon the cafe by a copyholder 
againfl: a freeholder of die manor of Croivle in Lin* 
colnjhire, for the didurbance of the plaintiffs right of 
common, by the defendant furcharging the comAon. 
The firft count dated, that the plaintiff was poffeffed of" 
a meffuage and 30 acres of land in the manor of Croivlc , 
in refpeft of which he claimed common for all common- 
able cattle levant and coucliant, See. in and throughout 
all die commonable grounds in the manor. The fecond 
count was founded on a like claim in refpe& of 30 acre* 
of land. The third, in refpcct of a meffuage and 30 acres 
of land, claimed common in, upon, and throughout all 
the commonable grounds of the manor, in manner follow¬ 
ing i in part dicrcof, called the dinted cow padure, in 
every year, for certain cattle, to wit, 6 cows, 6 mares or 
geldings, if above 3 ycars^pld, and the fucking foals of 
fuch marcs, levant and couchant upon the faid meffuage 
and lands upon and from May-day, old dile, until and to 
Michael mas-clay O. S. j and for all cattle levant and couch¬ 
ant See. upon an<f from Michaelmas-day O. S. until the 
feafi of the Annunciation: and on the refidue of the faid 
commonable grounds, for all commonable cattle, levant 
and couchant Sec. upon and from May-day O. S. until 
and to the fead of the Annunciation O. S. There were 
many other counts dating the claim of common in differ¬ 
ent ways. 

At the trial before Graft J . at Lincoln , the deward of 
the manor having been called as a witnefs, by the de¬ 
fendant, produced a parchment writing from amongd the 

1 a myniw 
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muniments of the manor, dated in 1698, and purporting 1810. 
to be iigned by many perfons, copyholders, {taring an ' 

■ • t Chapmay 

unlimited right of common, which having been found in* againft , 
Convenient, they had agreed to ftock the common in the Cov<?s,A ®‘ 
manner which the plaintiff's witneffes had proved, and 
which correfponded with one of the counts in the decla¬ 
ration : and another parchment writing to the fame effe£t, 
dateeKn 1717 (a). Whereupon it was contended on the part 
of the defendant, that the fuppofed right fet up by the 
plaintiff was difproved to originate either by prefeription or 
grant, in one or other of which ways it could alone be fuf- 
tainedj the origin of it beinglliewn to be in this agreement. 

But the plaintiff's counfel obje&ed to the evidence being 
received, without proof at leaf! that the plaintiff held one 
of the fame copyhold tenements, for which the copy- 
holders in 1698 Iigned that agreement. But the learned 
Judge admitted the evidence: and as it went to {hew 
that the right of common infifted on by the plaintiff on¬ 
to) This was to the effeft following — 

** Agreement, dated so April 1 7 iT'—Indorfed—Copy Stint of Cromlt 
Commoners —Reciting, that all the commonable grounds, belonging to 
Cramle and other places, were antiently ufed by the commoners as com¬ 
mon appurtenant to their tenements for all forts of cattle, at all times of 
the year. But iince the draining and approvement by the then lord and 
certain undertakers, now .called Participants, who have inclofed about a 
third part thereof, and now do and ever fince have enjoyed the fame, 
the commoners were fenfible that the remaining part of their common 
left them by the undertakers, if ufed by them in the fame manner they 
as is aforefaid had done as when they had the whole, would not main¬ 
tain that ftock of cattle j therefore as to fome part of the common, as 
hereinafter mentioned, they agreed to a certain flint, tec. which has 
been obferved, Sec. That by an inftrument, dated 6th of January 1698, 
figned by a great many perfons, commoners in the places aforefaid, con¬ 
fiding of federal articles. Sec. it was agreed that the major part of the 
inhabitants, who had right of common, might alter, revoke, annul, &c. 
and conftitute others. And whereas the major part of the commoners 
have by former experience found it necelfaey to explain and make altera¬ 
tions,” Ac.— Then they proceeded to make certain alterations; and the 
articks not altered were declared in force. 


gifted 
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1810. ginated in a private agreement between the copyholder* 

. . who ftgned it, he dirc£led a nonfuit; which 

Chafman 

nft 

Cowlaw. Vaughan Serjt. now moved to fet afide, upon the inad- 
miffibility of the evidence, as again ft the plaintiff, who was 
not proved to claim under any of the parties to that agree¬ 
ment : and it not even appearing that the inftrument was 
figned by a majority of the then copyholders, fo fS to 
{hew what the ancient right was generally acknowledged 
to be. 

Lord Ellenborough C. J. Is not the inftrument 
evidence at leaft of the reputation of the manor at that 
time as to the preferiptive right of common, againft the 
right now fet up by the plaintiff? It deftroys the right 
infilled upon by the plaintiff, by fhewing what the pre¬ 
feriptive rights of the copyholders were before. And, as 
an agreement, it could have no effect to bind fubfequent 
copyholders, but only thofe who executed it. It will be 
better to recur to the original right of common as re- 
ftridled by levancy and couchancy. 

The other Judges concurring, 

Rule refufed. 
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1810. 


Blewitt againft Hill. 


Friday , 
Ntv . 9th. 


f jpHE declaration ftated, tliat the plaintiff was owner A vcflel hired 
of a certain fliip in the employ of the lories commif- commiffiorer* 
fioners for executing the office of lord high admiral j that 
the defendant was the captain and commander, and had P If >y‘d tocruite 

* againlt fmug- 

the co#du£t tliereof under the direction of the faid com- 3 ,crs » the maf - 

tcr and crew 

miffioiiers, and the command and ordering of the crew of which were 

' , . appointed by 

employed for navigating the fame; and that he wrong- the owner, but 

fully employed the faid fliip in the illegal importation of placed under 

fmugglcd goods, &c., whereby flic became forfeited and commMiTofa 

was condemned, and the plaintiff’ was obliged to pay a ca ? tain , a P‘. 

r or/ pointed by the 

certain fum of money in order to procure her reftora- board, is iorfeit- 

tion. • It appeared in evidence at the trial before Bayiey J. of fmugglinj 

at Bodmin , that the veflel had been taken up by the admi- bo^by^uch 

ralty to cruize againft fmugglcrs: that Tinmy the maftcr wea'Vs 

and Janus the fecond mate were appointed by the plain- ^ * hP ow,,cr ’ a 

tiff, and that Hill , the defendant, was appointed com- crew. 

. And the owner 

mander by tlie admiralty : that lhe made feveral captures Iws hit remedy 

on her cruize; during which time the defendant was o^tii^cafc ° n 

privy to many fmuggled articles brought on board, feve- adismaily^op- 

ral of which were proved to be for his own. ufe. The t :* ,n f0 r “ c ' ver 

4 * damages for.the 

•judgment of condemnation in the Exchequer againft the ,of * ti.s rhip 

**«hy tiic'condeni' 

fliip was proved, which ftated the fmuggling to be by a nation, though 

perfon or perfons unknown, and there was no judgment upon »a»of d 

againft Hill perfonally. Pending that fuit the prefent by 

plaintiff* came in and claimed the fliip as his property, kn^wn^and 

The learned Judge being of opinion that the defendant thou sh it a p- 

was anfwerable for the damage fuftained by the forfei- that the matter 

and mate ap. 
point.d by the 
owner weie alio 
conctrned in a£b of fmuggling on taard. 

ture 



u 


CASES in MICHAELMAS TERM 


1810. 

Bliwttt 

tgaitifi 

Hlit. 


ture and lofs of the ihip occafioned by his wrongful - 
ad*, the plaintiff obtained a. verdid for 2150/., the 
amount of fuch lofs. And now. 


Burrough moved, by leave, to fet afide the verdid and 
enter a nonfuit, on the ground that the defendant was 
not placed in fuch a fituatiou on board the Ihip, as that 
lhe could be forfeited by any ad of his. He was placed 
there by the lords of the admiralty ading on behalf of the 
king} but the {hip remained in the poiTeflion df die 
owner reprefented by the mailer and crew: the defend* 
ant’s ads therefore could not produce a forfeiture. And 
when it appears that the mailer and other perfons on 
board in the defendant’s employ committed ads of 
fmuggling, as well as the defendant, the forfeiture of the 
{hip mull be attributed to the ads of tliofc for whom the 
owner was liable, and not to the ad of the defendant 
placed there by the crown, for. whom the owner was not 
liable. [Grofe J. There was fometime ago in the Ex¬ 
chequer an inftance of a condemnation of a Ihip on a 
fimilar ground,] There is no doubt made of the pro¬ 
priety of the condemnation in this cafe 5 for the ads of 
the plaintiff’s own fervants were fulficicnt to warrant it. 
.[Bayley J. It was the mifeondud of the defendant which 
-occafioned the forfeiture.] It was owing as well to the 
mifeoudud of the other perfons on board the flap. There 
were ads of fmuggling proved againff the matter and 
mate appointed by the plaintiff, 


Lord Ellenborougii C. J. By whoihfoever the de¬ 
fendant was appointed, if byhis ad the plaintiff’s pro¬ 
perty was forfeited, the plaintiff has his remedy againft 

him. 
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him. The thing itfelf is forfeited by whomfoever ufed: 
and it is no excufe to the defendant that'lie confpired 
with others to do the wrongful aft. 

Per Curiam , Rule refufed. 


1B10. 

BLKwlTT 

againfi 

Hut., 


Hallet againjl Mears and Another. 


Friday , 
Nov. 9th. 


THE prefent defendants had formerly brought an ac- One who is A*. 

X * . , 1 poenaed as a 

tion againft a third perfon, at the trial of winch they witnefs, and 

had fubpeenaed the prefent plaintiff to attend as a witnefs. trial, but there 

The plaintiff accordingly attended at that trial, but re- eWdenccTui'lers 

fufed to be examined, unlcfs he was paid his expences: jj** paid,"and is 

this was not done, and therefore he was not examined as thereupon not 

* _ examined, may 

a witnefs: but he afterwards brought this action of yet maintain 

. , . . nflumnfit for his 

affumpfit for work anti labour, expence of jourmes, and nectflary ex* 

, pences of at- 

attendance, in confequencc of the fubpeena: and upon tendance againft 
proof of thefe fa£ts, and alfo upon flight evidence of a flS^Srfbim. 
promife by the defendanffto pay his expences when he 
was ferved with the fubpeena, he recovered a verdict at die 
laft aflizes at Chefler . And now, t J ,c x }™ c ° f 

J frrvmg tHt lw-"* 

poena; which 

Tates moved to enter a nonfuit ; contending that diere i c c d ^ s c “'^ d ' 

was no foundation for maintaining the action eidier upon by the fubie- 

0 > ->*• quent Mufal t® 

the exprefs or upon an implied promife: not upon the Go examined, 
evidence of die promife in fa£t, becaufe he had waved it 
by refufing to be examined at the trial unlcfs his expences 
were then paid j and therefore the confidcration of the 
promife, if any, namely, the attending and giving evidence , 

(was not complied with. > Nor upon an implied promife; 
for diere -was no tender of his expences when lie was 
Jjgved with the fubpocna, and therefore he could not have 

bee* 
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l8lO. 


Hallit 
agawfi 
Miais 
and Another* 


been attached (a) for non-attendance at the trial: nor was 
there any remedy againil him under the ilatute (b), as 

(«) Vide Tidd'sPrac.cb. 35, A^hich circs Chapman v. Pointan, tStra » 

1150. Bnvies v. Jebnfon, 1 BIm. 36. and Fuller v. Prentice , 1 Jf» Bloc. 49. 
All tliefe cafes agree, and the lad of them diftinfily dates, that onlefs 
the whole, neceffiry cxpcnces of the journey to and from the place of 
trial, and of the witnefs's necelfary day there be tendered with the Tub- 
peana, the Court will not gr.nt an attachment for the non-attendance of 
the witnefs at the place of trial. What (halt be the mcafure of neceffiry 
expences, is dated fomewhat more largely in Mr. Ftrd* s MS. note of 
Chafman v. Pay n ton, E, 14C. a.—- Ryder and Fletcher , two witnefles, 
were fubpoenaed 8 miles beyond Cktjler to attend in town at the trial of 
this caufe, and a guineas each were tendered to them, but they refufedi 
the money} objc&ing that it was too little: the fummoner denied giving 
them any thing more; on which the witnefles neglefted to attend. It 
was fworn that a horle could not be hired for the journey under i/« 81. 
And now upon a motion for an attachment againd them, it was in- 
flfted they might have come on foot, or in a cart; that there was no 
neceflity for a iicrfe; and if they had hired Iwrfes, fuch expences mud 
have been paid before the witnefles would have been obliged to be fworn, 
and therefore they ought to have come up. 

Sed per Cur. mm. A man is not bound to tmd for payment upon the trial. 
The party who would have the benefit ot a witnefs's teflimony mud 
tender him fufficient to bear his charges backwards and forwards, or 
otherwife he is not obliged to attend. The defign of the witnefles to 
travel on l.orfeback was reasonable. And it was faid that the dire&ons 
of dat. 5 Eliz. c. 9. which requires a tender of reafonable charges *, was 
the guide of the Couit in cafes of thisTkind; that the fum tendered here 
was much too fmail} and fo the rule was difcliarged. 

Wright J. faid, that in the Court of Common Pleas an attachment againd 
witnefles for not attending in puifuance of a fubpeena was never granted, 
Lut had often been refuted; and though this Court woulJ ctnfure a wit¬ 
nefs, yet if it was doubtful whether the fuin tendered was fufficient, the 
Court ought to leave tfie party injured to his remedy at law. That they 
("p'ht not in procefs of contempt to be balancing too nicely the expences 
of tiavelUrs. That if a witnefs infided on riding pod, he did not know 
the Court ought to grant an attachment for his non-attendance, if the 
perfon requiring«his attendance refufed to accommodate him with fuch 
a paflage: and that the only true foundation to grant an attachment was 
fome oBdinacy or contempt in the party. 

. (A) 5 Elm. c. 9. /. 1 a. • 


* The diriftion of the datutc is to tender to the party, “ according 
“ to his countenance or calling, fuch reafonable fums for his cods amt 
charges as, having regard to the didancc of the places, arc neceflary to 
«* Le allowed in that behalf.” 

6 where 
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where a guinea was paid to and accepted by the party 
fubpoenaed at the time, with a promife to pay the 
refidue («). 

But the Court held that the a&ion well lay: the wit* 
nefs obeyed the fubpcena, and attended at the trials and 
was ready and willing to have been examined if the de¬ 
fendant who fubpoenaed him would have paid him his 
expences $ and it was the defendant’s own fault that die 
witnefs was not examined. They therefore 

Refufed the rule. 

(a) Pearfin v. t &*, Dough 556. and vide GtodvAa v. fFefi, Ore. Car. $aa* 
there cited* In the former cafe the aftion was of debt upon the ftatute 
fa. c. 9. and was brought to recovery as well the penalty of tol. thereby 
given for the non-attendance of the witnefs fubpoenaed, as alio the further 
recotOfente directed by the feme ftatute to be yielded to the party grieved, 
“ by the diferetion of the judge of the Court out of which the proceft 
*< (hall ha awarded.** This further recompence, It was decided, mui! 
be aflefled by the Court out of which the procef. ifltied, and not by 
(he judge or jury at nifi prius. The current of aftions noticed in die 
books for this $ecies of default ie upon the ftatute ; But Lord ManJ- 
field * in the laft* mentioned cafe* fays, <* An aflion will lie for damaget 
again ft a material witnefs who abfents himfelf without any excufei but 
that muft be an aftion on the care,** 


*7 

18x0. 

Has. lit 
agriwfi 
Me ass 
and Another. 
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Frida}, . 
Nov. )lh 


Tempest againft Bawling. 


An infti ament, 'T’HIS was an a&ion by a landlord againft his tenant 

executed on tit JL 4 

*4 tbefNev. for mifmanagement of a farm, contrary to certain fti- 

agreement pulations agreed upon by him as Hated in fome of the 
forth P i*h« et Mn? counts, and againft the rules of good hulbandry, as laid in 
a*farm the* ot ^ ers * The firft count, which was framed on the agrees 


regulations to 
be obferved by ' 
the tenant} that 
the teim was to 
be from year to 
year, the lands 
to be entered 


ment, dated that whereas the plaintiff had demifed, & c. :• 
and the principal queftion turned upon the evidence, 
whether the indrument containing the contra& between 
thefe parties, and upon which the defendant had been af- 


KHtg tcrwar ds let into poffeflion, and had paid rent, having 
wwhlTiathof 8 an agreement damp of 1 6s. upon it, were a leafe, or 


Mat ; and that 
0 leafe was to be 
made unit theft 
tondititns tuitb 
all ujual rove- 
nants j at the 
loot of which 
the defendant 
wrote “ J arete 
“ to take lot 1 . 
(the premifes 
in queftienl 

~ : "ufi'ofrent } &Ct 
u fubjeti to the 


only an agreement for a leafe ? If the former, the damp 
was not fufficient, and the evidence was not admidible. 
Chamhre J. before whpm the caufe was tried at Tori, ad¬ 
mitted the evidence, and the plaintiff recovered a verdict, 
with leave to the defendant to move to enter a nonfuit. 
The paper was entitled — Conditions of letting the four 
farms after mentioned, &c. — (which were offered in fo 
many lots): and then it proceeded—The term to be from 


is magretmnt Y ear t0 y eaT —The lands to be entered upon on the 3d 

noi *ijrcfert'de- $ an< l t ^ e houfing on the 12th of May - 

miff, there being au( j f, x months’ notice to quit was to be given. Then, 
not only a fti- 1 b * 

puiation ior a after dating certain regulations to be obferved by the- 
tuture leafe, < 1 

hut time given tenant, it proceeded — A leafe to be wade upon thefe cotidi- 
co prepare it . ....... *, - t 

before the com- tions, with all ujual covenants. And at the foot of the 


niencement of 


the term, and 

no prefent occupation as tenant contra fled for. But after the defendant had been let into 
prflVflion under fuch agreement, and had paid rent under it; held (hat that was fufficient 
to fatisfy a count againft him as tenant up^n a dmife, for mifmanagement of the farm, con- 
t>ary to thetermt of fuch agreement} ,o-.h count ftating that whereas the plaintiff bad 
demifed. Sic. 

And held that it was not neceflary to ftate the whole of the agreement, if the pait omit¬ 
ted did not qualify that which was ftated. 


paper 
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piper was written— 1 agree to lake lot t. (thfe premifes in 
queftion) at the rent of t tsfc.fubjeB to the covenants . This 
**as figtoed by the defendant, and dated the 24th of No¬ 
vember 1807. 

J. Williams now moved to fet afide the verdi& for the 
plaintiff, and enter a nonfuit; contending that though a 
future more formal leafe was to be made, yet as the parties 
had ufed words of prefent demife, this muft be taken to 
he a prefent leafe, and not merely an agreement for a 
leafe $ upon the authority of Poole v. Bentley (a). 

Lord Ellenborough C. J. This is nothing more 
than an agreement for a leafe which was to be made 
thereafter, and time was given to prepare it, before the 
term was to commence. In Poole v. Bentley the tenant 
Was to have immediate poffeffion, and to lay out money 
in building, and the rent was to commence immediately: 
here there was no immediate occupation to be taken by 
the tenant. 

J. Williams then obje&cd that the counts ftated that 
the plaintiff had demifed; whereas if the inftrument were 
only an agreement for a demife and no prefent demife, it 
did not fuftaiu the declaration. [But by Lord Ellen* 
borough C. J. The plaintiff let the defendant into poffef¬ 
fion, and received rent from him.] Thirdly, he objected 
that the firft count which ftated the terms of the agree* 
ment moft fully, only ftated part of the ftipulations, but 
not all of them: and that counts on a general affumpfit of 
good management cannot be fuftained where there are 
particular ftipulations* 


t8io. 


TiMviit 

agdnjt 

RAWtINO. 


Lord 
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it to. 


TlMfllT 

Kawiinc» 


Lord Ellbnboaough C. J. It is enough to ft|te 
that past truly which applies to the breach complained 
of, if that which is omitted do not .qualify that which is 
ftated (a). 

Per Curiam, Rule refufed. 


(«) Vide Btmttt r. Rufardi, n Bsfi, <jf> 


Friday, flCKARD agCUtlfi BaNKES. 

M*. |(h. 


A ftakeholder 
receiving «wi- 
try bank tu'tt 
to money, and 
paying them 
over wrongfully 
Co the original 
Ihker after he 
had 'oft the 
wager, ilan- 
fwcrable to the 
Winner in an 
aAion for mmey 
had and re¬ 
ceived to his 
«fc. 


r pHE plaintiff had laid a wager with a third perfon, who 
offered ten guineas to one upon die event *, and the 
defendant was the ftakeholder. The plaintiff won the 
wager; notwithftanding which the defendant paid over 
the ten guineas to the other party, the original (taker: 
whereupon the plaintiff* brought this attion for money had 
and received to his ufe, which was tried before Ghambre J. 
at Tori, when the only queftion was whether money had 
been received by the defendant. It appeared that the 
depofft had been made in Hull bank notes payable to 
bearer, and not in coin of the realm; and the payment 
over to the other party was in notes of the fame descrip¬ 
tion. The tearngd Judge thought that thefe were to be 
4 $nfidered as money, as between thefe parties; and 
therefore the plaintiff recovered a "fferdift for the 
amount. And now 


J. Williams moved to fet afide the verdift, and (by 
leave) to enter a nonfuit. Notes of this defeription, he 
faid»werc no more than common promiffory notes or bills 
of exchange. If thefe were payable at a future day, they 
could in no fenfe be confidered as money, but the tirawof 

payment 
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$fynent cannot alter the nature of the thing. Ute ac¬ 
tion (hould rather Have been trover, or upon a fpeciaf af- 
fumpfit. * Mr.* 7 hftice Lanvdlnce in a fimilar cafe at Staf¬ 
ford held that money had and received woi|ld not lie. 

•» « • 

Lord Ellknborough C. J. Provincial notes are cer¬ 
tainly not moneyj but if the defendant received them as 
ten guineas in money, and all parties agreed to treat them 
as fuch at the time, he (hall not now tum round and fay 
that they were only paper, and not'money. As againft 
him, it is fo much money received by him. 

Per Curiam , Rule refufed (a). 

(«) Vide fa/k, Lowndet v. A*dtrft%\ and Sthmnt v. Tbt Bank tf E*g» 
fad, there cited. 


Roberts athinjl* STAcfcv. 

PON a motion for fetting afide the taxation of coils 
and the final judgment, and for difeharging the de¬ 
fendant out of cuftody,the queftion was, whether lufficient 
time had been allowed between the rule for judgment, 
which was given on the 6th, and the figning of judgment, 
which was on the nth, the laft day of T^rinity term j a 

Sunday alfo intervening, 

* 

The Court held, that the rule for judgment muft have 
four clear days exclufive of the firil and laft, and alfo of 
Sunday, before judgment can be figned i and therefore 
made (he 

r Rule abfolute (a) % 

Ufarryat in fuppOrt of the rule. Adolphus contra. 

(«) i Imp. Prat. 4 to. 7th edit, ftatet the praftice accordingly, and 
cite* 3 Salk. siz. $ with the addition, that a holiday, on which the Court 
dpf* npt fit, is not to be accounted. 

c 3 
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The rule for 
judgment muft 
have lour clear 
days, exclubve 
or the fii ft and 
laft, and of &«- 
Joj, before jjjdg- 
meUtvutersiL 1 M 
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Hanson againfi Boothman and Others. 

J^EBT on bond for 5000/., dated 16th Augufi 1806, 
' with a condition, reciting, that whereas by an indent 
ture of leafe dated the 5th of July 1805, the plaintiff de* 
mifed to the defendant, for 57 years, all the mines of 
coal then already found, or which ihould or might there* 
after be found, in any part of the plaintiff's eftate within 
Pendlebury in Lancojbire; fubjett, inter alia, to a covenant, 
that the defendants would forthwith proceed to link for 
coal in the wood and low lands, as far as could and ought 
to be accomplifhed by perfons acquainted with the nature 
of collieries, and as in fuch cafes was ufual and cuftom- 
ary, and immediately ere& fuch fire engines as ihould be 
neceffary for the above purpofe *, fuch pits to be funk 
and fire engines to be ere£ted ready and complete for 
working the veins and getting the coal on or before the 


day pall, without any new pits funk, &?., the parties named arbitrators to award concern* 
ing the damage, loft, and delay to the lcfTur, if any; and whether any rent or other fatif- 
be made to him on that account; and the levees gave bond to the lefior con¬ 
dition - , d to perform the awaid; and afterwards the arbitrators awarded that tbt leffcethad 
not ptrfttmtd:bar covenant, by not having proceeded to fink for the faid coal at far as mild 
and ought* to he atcompli/bed, tea (in the wqrds of the covenant) on or before the 34th of 
June 1806, for which they awarded to the leflbr 150/. on recount of all damages and lofTes 
then incurred on actant of ftich t '-ach 1 and further, that the lefftes fbould fink coal mines, 
and etett fire ergines for getting the coals ermfed on or before the 14 tbof June 1807} ai.d in de¬ 
fault thereof, and until the fame Jleuld be done, they Qmlipay a yearly rent of tool, to the lejfor 
as a compenfation for the lord’s lhare referved under the leafe s held that to an aftion on the 
bondf it was a fufficicnt anfwer by the lelTees to fave the Condition, that they had paid the 
350/. awarded for the kreach of the covenant up to the 24th of Juno 1806; and as to the 
fubfequtnt period from thence till the 34th of June 1807, that on di-.ers days between Ac. 
they aid welland truly fink for coal in tbt lands demifed asfar as couU and ought to be accompli/bed, 
tea fin the words of the covenant) and were ready and wil.ing to have fork and com¬ 
pleted the pW, ?H 10 have erefted the necefftry fire engines, Ac. within the time limited 
by the awaid ; '/ :.t the time of making tie leafe, andfrom tlnnetfortb , there were no mines 

of coalnndtr the tends at could or ought to be worked by any ptrfon acquainted with the nature of 
collieries, o' as in fab cafes it was ujuaJ or enfioma't to work, or ns would have defrayed tb* no- 
ctffary expenses «j wnting and getting the fame: all which premifei the defendants afctrtantd, 
and / roved by due and Jufikient experiments and trials then and there made, . 

But leave was given tp amend |py faking ifluc on the fofficiency of the experiments. 


Tutfday, . 

Nov. Jjthu 

Where leflees 
of land, and of 
coal mines 
found or to be 
found therein, 
covenanted 
forthwith to pro¬ 
ceed to fink for 
coal as far as 
Could and ought 
to be attornfftjktd 
ly perfons ac¬ 
quainted with the 
nature of col- 
’ furies , and as in 
fuch cafes was 
ufual a/jd cuf* 
tomary, and to 
cre& fire en¬ 
gines for the 
purpofe, by the 
24th of Juke 
1806; or ini 
doffult thereof, 
to fay Jo much 
to toe ItJJbr 
as arbitratort 
jbould awards 
ami af ter the 


II 
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14th of June z 806: or in default thereof to pay to the plqin* 18 to. 

tiff fuch fumJSc. as Jbouldbe fined by arbitration or umpirage. 

And it was agreed that in cafe of any difference between 
the parties, which ihould hot be fettled between them* Boo ™ MA,t ‘ 
felves within qne month, die matter of difference ihould 
be referred to two arbitrators, or in their default to an 
umpir?, who ihould award what ihould feem to them to 
be juft, &c. And further reciting the complaint of the 
plaintiff that the defendants had made default in the per¬ 
formance of the covenant in the leafe* and that the parties 
had agreed to fubmit the differences between them on 
that account to two arbitrators named, (or in their default 
to an umpire) : die condition was to abide and perform 
the award of the arbitrators (or umpire) of and concern¬ 
ing the damages, Ioffes, and delays, if any, fuftaincd by 
the plaintiff on account of the defendants not having, as 
die plaintiff alleged, performed their covenants; and alfo 
whether any rent, payment, or other &tisfa&ion, ihould 
be made to the plaintiff in refpeft of die premifes, &c. 

The defendants, after oyer of the bond and condition. Plea ; Jetting out 
pleaded that the arbitrators made no award, but .on the ** awtr * 

3d of Sept. 1806 appointed an umpire, who made his 
award on the 29th of Sept., by which he awarded that the 
defendants had not performed their covenants in the leafe, 
inafmuch as they had not proceeded to fink for the faid coal & 
far as could and ought to be accomplifhed by perfons acquainted 
1 with the nature of collieries , and had not erefted fuch fire 
engines as were and are necejfary for the working the mines 
and getting the faid coats) and compleated the fame for that 
pttrpofe on or before the 24 th of June 1806: and he awarded 
that in confequence of the non-performance and breach 
of ,fuch covenant in the leafe, aild in fatisfa&ion of all 
Ioffes, damages, and delays hitherto fuftained by the plain¬ 
tiff on account of fuch breach, the defendants ihould 

it!-. 
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pay to the plaintiff i$o/. (or and as a rent, and in Ueu,»f 
the lord's pare made payable by the faid leafe for tfeeyear 

* i 

ending the 04th of June 1807 Vthat the defendant Jhould 
fink to and through the coed miner domlfed, and ereftfirt en¬ 
gine* thereon ready and complete for working die faid 
mines and getting the coals, according to the tenor-of 
the leafe, on nr before the 24th of June 1807: and in default 
thereof he awarded that until the fame fimld be fo dine, tbe s 
defendants jhmld pay to the plaintiff the yearly rent of 200I., 
as a compenfationand in lieu of the lord's renterJhctre nferued 
by the /aid leafe, payable on die 24th of June and 25th of 
Decembers die firft half-yearly payment to beeftme due on 
the 25 th Dec. 1807: and that fo (bon as the defendants 
fbould have funk the (aid pits, ere&ed fuch fire en¬ 
gines, and began to get the' faid coals, according to the 
tenor and effe£t of the leafe, the faid annual rent or cota- 
penfation (houid ijpafe, and the defendants fhould Begin * 
to pay the lord's refit or (hare referred by the leafe, ac¬ 
cording to the quantity of coal from time to time gotten; 
and that when and as often as the lord's rent or ihare 
(houid exceed 200/. in one year, the defendants (houid 
retain the oyerplus until (hey had reimburfed themfelves 
the whole gf what they (houid have paid by way of an¬ 
nual reqt or compenfation in lieu of the lord's rent before 
■ * 

tfie colliery was begun to be worked, &c. The defends 
ants then averred, that in confequence of the non-per¬ 
formance and breach of covenant as in the award men¬ 
tioned, and in fatjsfa&ion of all Ioffes, damages, and de¬ 
lays thitherto fuftained by the plaintiff on account of fuch 
breach, they paid to him the 150/. in the award men¬ 
tioned, on the 25th Dec. x8e 6, and 24th of June 1807, 
according to the form and effe& of the award: and that af¬ 
ter the making of the award, and before the 24th of June 
ijlo^viz. a&the itkOft, 18 06, ang on divers other days be¬ 
tween 



H 


H/tMtti 


tv ^VMw^lri aa <* GEORGE HI. 

(ween that andthei^H-of June t So j, they did'well auf 
tPUlffink for coal intkfcwood dhd lew lands demifedj as jar 
Us'CoUlltand ought to be accOthplijked by petfons acquainted 
with the nature of collieries, and as in ' fuch cafes was ufual 
and cnficrriary, and were ready and Quilling'to have funk to 
and through) and would have funk to and through the feud 
coalmines, and to have cmpleted, and would have completed 
fuch pits, and'id have ereRed and completed, and would have 
ereRed and completed fitch fire engines as jbeuld’or might he 
necejfary for working the find mines and getting the find coals, 
within the time limited by the award j but that at the time fottkathmrmt 
of making the faid leafi, and continually from thenceforth hi* tbtlatit fit fir 
tberto, there were not nor are any fuch mines of coat in or 
under any pari of the plaintiffs lands within Pendlebuiy 
aforefaidas could or ought to he worked or gotten by any perfon 
acquainted with the nature of collieries, or as in fuch cafes it 
was or is ufual or ettfiomary to-work or get, or as could or 
would have defrayed the necejfary expences of working and 
getting the fame: all ■which premifis the defendants q[cer~ 
tained and proved by due and fujjuient experiments and trials 
then and there modes and gave notice thereof to the plain¬ 
tiff ; by reafon whereof the defendants were prevented * 
from finking to and through the faid mines,^nd from 
completing the faid pits and engines within the time in 
that behalf limited by the award. There was anothef* 
plea in fubftance the fame: to both of which the plaintiff 
demurred generally. 


Littledale, for the plaintiff, infilled that the pleas did pQt 
contain any Sufficient excufe for the non-performance of 
the award by the defendants. The parties referred tp 
umpire whether the covenant; had been broken; .and he. hqs 
decided that it was broken, by the defendants not having. 
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proceeded to link for coal as far as they could and ought 
to have done: that decides the quellion as to the breach 
of the condition: and then he awards that the defendants 
fhall fink pits for coaly &c.; and that, until coal fhall be 
gotten, they fhall pay a certain rent to the plaintiff. This ia 
is no excefs of the umpire’s authority: he does not award 
any thing impollible to be done; for the defendants may 
fink the pits, though it may not be effectual for the purpofe 
of getting coal: and it is no anfwer, againft the award of 
the umpire as to the breach of the covenant, to fay that 
there are no coals, or none worth the expence of getting, 
under the demiied premifes. 

Lord Ellenborotoh C. J. It might be no anfwer 
to the damages awarded for the breach of covenant for 
the time paft, in not trying to get the coal, &c. on or 
before the 24th of June: but furely it is an anfwer to 
any future breach, that they had tried as far as they could 
and ought to do in the judgment of perfonsof competent, 
Jkill in fuch works, and as far as was ufual and cuftom-r 
ary in fuch cafes, and that no coal could be gotten. It is 
found upon competent trial to be impollible to get any 
coaLfit to^be worked 5 and no perfon can be bound tq 
do impoflibilities! 

to- 

. The other Judges agreed j and Bayley J. fuggefted that 
it would be better for the plaintiff, if the cafe would 
bear it, to take iffue upon the fulficiency of the experi* 
mente made by the defendants: and leave was given tq 
amend for that purpofe, if upon inquiry it ihould \te 
found there was any ground for it: otherwife. 

Judgment for the Defendants* 


Jtichurdfon was to have argued for the defendants. 
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x9io* 

Si? Francis Burdett, Bart, againft Colman. .. 

The Sams againft The Earl of Moira. 


'J’HE Houfe of Commons having in the courfe of the where the fame 
lad feffion of parliament voted that Sir Francis Bur* [to™ adions of 


Jett, Bart, a member of that Houfe had been guilty of a 
breach of privilege in the publication of a libel againft 
the Houfe, and that he fltould be committed to the Tower 
of London : Mr. Abbott, the Speaker, iflued his warrant 
dire&ed to Mr. Colman the Serjeant at Arms, to arreft 
and convey, and to the Earl of Moira, as Lieutenant and 
Conftabje of the Tower, to receive and keep Sir Francis 
Sn his cuftody, &c.: which warrant was afterwards exe¬ 
cuted by Mr. Cojmnn, (affifted in the progrefs of the pro¬ 
ceeding by the civil and military powers which were 
called out to preferve the peace of the metropolis,) by 
breaking into the houfe of Sir Francis in Piccadilly, after 


trerpats againft 
three fcvtral de¬ 
fendants for 
different part* 
which they took 
in the fame 
tr mfadion; 
one againft the 
Speaktrof the 
Houfe of Com¬ 
mon*, who jus¬ 
tified under a 
warrant iflued 
by him under 
the ordeF of the 
Houfe, for ar- 
refting and com¬ 
mitting to the 
Tower the 
plaintiff, a 
member oi the 
Houfe, for a 


* breach of privi, 

lege in pubiifliing a libel upon the Houfe $ to which juftificatory pica the plaintiff de- 
murred: another againft the Serjeant at Arms; who pleaded not guilty, and alfo jdftifkj - 
under the authority of the Speaker's warrant; to which the plaintiff replied an excefs in 
the manner of executing the warrant, by a military fierce, aryjl with improper and urine- 
jceflliry violence} on which iflue was joined to the country*: and the third againft the Con- 
ftahle of the Tower, who received and detained the plaintiff as a prifoner; and who alfo 
juftified under a warrant from the Speaker for tliat purpofe; in which iffua was alfo taken 
to the country on feverai fads ftated in fuch juftification: and notice of trial was giftn by 
the plaintiff in the twp iaft caufei, (which ftood for trial at bar on a day fixed}) but the 
plaintiff, though ftill within time by the general rules and pradue of the Court, had not 
fet down his demurrer in the firft caufe for argument: the Court, on motion of the At tor-* 


ncy'General on behalf of the Seijcant at Arm', and of tlic Conftable of the Tower, poft- 
poned the trial of the iflues in thofe caufe s until after the aigument on the demurrer in the 
caufe againft the Speaker} becaufe the right, juft, and diltmd confederation of the quef- 
tions which arofe on the iflbes of fad, and on the true meafure of damages, in the caufea 
againft the Serjeant at Arms and the Conftable of the Tower, depended mainly upon the 
decifion of the iflue in bw joined in the other adion againft the Speaker: and though the 
fame queftion of bw might ultimately he raifed on motion in the two former adions, yet 
it could not be confidered fo conveniently to the Court, to whom the decifion of fuch 
queftion belonged, or fo advantageoufly to the party who Alould prove to be in the right, 
os upon the demurrer, which prerented the queftion of bw dittind from the queftion* 
pf fad* 


notification 
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Notification of the bufinefs, and demand and refufaf of ad- 
miflion, and by arrefling him there, and taking him to the 
Tower, whdre he was received and detained in cuftody by 
the Earl of Moira as Conftable of that fortrefs} from 
whence he was liberated immediately upon the proroga¬ 
tion of parliament. In confcquence of this proceeding 

» *■ 

Sir Francis brought three aftions; one againft Mr. Alb 
tot the Speaker, another againft Mr. Colman the Serjeant 
at Arms, and the third againft the Earl of Moira. 

The a&ion againft the Speaker was for trefpafs, alTauTt, 
and falfe imprifonment, and for breaking open the plain- 
tifFs houfe. To which the defendant pleaded in fiibftance, 
that there was a parliament held at the time and previ¬ 
ous to the commiflion of the fuppbfedtrefpaffes; that the 
defendant was a member of that parliament, and Speaker 
of the Houfe of Commons; that the plaintiff was alfo a 
member; that the Houfe of Commons refolved that a 
certain letter publiihed was a libel upon the Houfe, and 
that the plaintiff, having admitted that he was the author 
of the publication, was guilty of a grofs breach of the 
privileges of the Hqufc; and that the Houfe therefore 
ordered that he ihould be committed to the Tower of 
London, and Jthat the Speaker ihould make out his warrant 
accordingly, That the defendant accordingly made out 
""Kis warrant to Mr. Colman the Serjeant at Arms, requiring 
him to take the plaintiff into cuftody, and to deliver him 
over to the cuftody of the Lieutenant and Conftable of 
the Tower \ and another warrant to the Lieutenant and 
Conftable of the Tower to receive the plaintiff as his pri- 
foner. That the firft warrant was delivered to Mr. Colman 
the Serjeant at Arms, who went to the plaintiff’s houfe, 
where die plaintiff wafe, four the purpofe of arrefting and 
delivering him into the cuftody of the Conftable of the 

Tower 3j 
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Tower y that the outer door of the houfe was Ihut; that 
the Seijeant gave notice of the caufe of his coming, and 
required the door to be opened j that die door was not 

' / A f 

opened , whereupon with fuch force as was neceffary for 
the occaiion he broke into the houfe and took die plaintiff 
and conveyed him. to the Tower, and there delivered him 
to the Conitable of the Tower: and that the Serjeant at 
Arms did all this under the warrant. There was alfo 
another j unification pleaded by the Speaker, omitting the 
breaking of the houfe. To each of thefe j unifications, 
there was a demurrer. 

To the like a£tion brought againfi Mr. Colman the 
Serjeant at Arms, he pleaded not guilty, and alfo 
a fpecial j unification, fubfiantially the fame as the 
firfi .pleaded by the Speaker. To this jufiification 
the plaintiff replied, that the defendant Colman wrong¬ 
fully and injurioufly with force and arms, and with a 
large military force of the king armed with dangerous 
and offenfive weapons, which was ufed by the defendant 
in and for the execution of the Speaker’s warrant, and 
which military force was improper, exceflive and unne- 
ceflary for the purpofe, and in an unreasonable manner 
and more violent than was neceffary or proper in or for 
the execution of that warrant, to the great terror and 
alarm of the plaintiff, broke and entered his meffuage, 8 c c, • 
and affaulted and laid hands upon him and forced him to 
proceed to the Tower of London, See. In anfwer to thi$ 
and to a fimilar replication to another fimilar plea, the de¬ 
fendant Colman rejoined that he did not commit the 
feverai fuppqfed trefpaffes or any of them with fuch mili¬ 
tary force as was improper, exceflive, or unneceffary for 
the execution of the warrant, nor in an unreafonable 
xnannet^and more violently than was neceffary or proper 
in or for the execution of that warrant, on which there* 
were iffues. 

To 
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To the third adtion, which was for trefpafg aitd 
falfe imprifonment, againft the Earl of Moira , his 
lordfhip pleaded the holding of the parliament) fltc.fas' 
in the other cafe *,) and further, that he was lieute¬ 
nant and Conftahle of the Towetj that all prifoners 
committed to the Tower are under his control and fu* 
perintendance ; and (after Hating the warrants of arreft 
and fafe cuftody)that the plaintiff was taken under the firH, 
and delivered to him under the other g and that he as Lieu- 
tenant andConftable, &c 4 received and detained him* The 
replication, admitting fome of the fa&s Hated in the plea, 
and proteHing againH others, alleged that the Earl, of his 
own wrong and without the refidue of the caufe alleged. 
Committed the trefpafs, &c.; thereby putting in iflue, the 
execution of the warrant, the delivery of the perfon to 
the Lieutenant of the Tower, the keeping him in the cuf- 
tody of the Earl as ConHable, &c and the fa£t of the 
Earl being ConHable. 

The declarations in tlicfe caufes were delivered in Eajlet 
term laH on the 12th of May; on the i( 5 th the fpecial 
pleas were put in. Eajler term ended on the 4th of June* 
On the 20th of June, between the efloign day and the firft 
day of Trinity tfcrin, the plaintiff was ruled to reply: on 
* the 26th the demurrer was filed in the Speaker's cafe ; and 
on the next * ay the Speaker joined in demurrer. Trinity 
term ended the nth of July; but the demurrer was not 
entered for argument in that term, nor up to the time 
when the motion after Hated was made by the Attorney- 
General* But iffue having been joined in the other caufes. 
The Attorney-General in Trinity term moved for trials at 

bat} which were granted; and the trial of ,the caufe of 

* 

J Burdett v. dolman Hood for the 20th of November in this 
term, and notice of trial was given in that caufe, and in 

the 
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the caufy of Burdett v. The Earl of Moira ; when on Thurf- 
day the 8th of November the following rule was granted 
by the Corirt upon the motion of The Attorney-General* 

« Burden*, Bart, againft Colman —Upon reading the 
iffiies joined in this caufe to be triad by the country, and 
the pleadings and demurrers, iflues at law joined in ano¬ 
ther caufe now depending in this court, in which the faid 
Sir Francis Burdett, Baft, is plaintiff, and the Right Ho¬ 
norable Charles Abbot, Speaker of the Houfe of Commons, 
is defendant, it is ordered that the plaintiff upon notice 
of this rule to be given to his attorney fhall upon Monday 
on the morrow of St. Martin (hew caufe why the trial of 
rite iffues in this caufe (hould not be put off until fome 
day to be fixed by the Court after the demurrer in the 
faid caufe of Burdett againft Abbot (hall have been argued. 
Upon the motion of Mr. Attorney-General. 

By the Court.” 

There was a flmilar rule in the caufe of Burdett againft 
The Earl of Moira ; which, in addition to the grounds ftated 
in applying for the rule in the caufe againft Colman, was 
further fupported by an affidavit of the abfence of a ma¬ 
terial witnefs, Mr. Colman, who was upon military fcr- 
vice in Portugal, and could not return in time. 

The Attorney-General, in applying for thefe rules, after 
dating the pleadings in each, fo far as to fhew what the 
general queftion was which arofe on the demurrers in the 
a&ion againft theSpeaker,and how the collateral queftions 
branching out of that were raifed by the feveral iffues to 
riie country in the other caufes, infilled that thefe latter 
were fo intimately conne&ed with "and depended fo mate¬ 
rially upon the decifion of the general queftion, refpeft- 

ing 
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ing the legality of the Speaker's warrant, that it would ho 
extremely inconvenient and embarrafling to the Court, 
the jury, and t6 the parties, to proceed to the trial of thaife 
iffues at the bar of the court, until the general queftion 
railed by the demurrers was decided* He contended that 
the only iffue upon the rejoinder to the plaintiff's re* 
plication to the fpecial plea in the caufe of Burden v f 
Caiman, and which iffue was joined in the terms of the 
replication, was upon the excefs in the manner of exe¬ 
cuting the warrant with a military force, and with more 
violence than was neceffary or proper: and therefore for 
that purpofe the warrant itfeif muft be taken to be good, 
and no queftion could be made as to the legality of break¬ 
ing into the houfe : which queftions as to the legality of 
the warrant, and of the breaking into the houfe for the 
purpofe of executing it, under tire circumftances, were 
raifed by the demurrers in the a&ion againft the Speaker; 
and the firft of thefe two was necefiarily preliminary to any 
queftion of cxcefs in the manner of executing the war¬ 
rant ; and by thofc demurrers the plaintiff has (hewn that 
he means to difpute its legality. But though in the terms 
of the fpecial iffue in the caufe of Burdett v. Caiman the 
only queftion raifed is as to the excefs; yet notwithftand.- 
ing the defendant fhould have a verdict in his favour on 
that iffue, the plaintiff might (till move, on having a verdi& 
on the general iffue, to enter judgment for himfelf on the 
record, upon the ground that the plea was bad in law: 
and if the Court ihould be of that opinion upon the de¬ 
murrers, the trial at bar upon the iffue as to the excefs will 
have been wholly nugatory. He alfo referred to the dates 
of the feveral proceedings in the caufe, to (hew that on 
the part of the defendants he had done every thing to ex- 
pedite the plaintiff’s fuits \ and dated that the plaintiff 

might 
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insight if he had pleafed have entered the demurrers for 
argument, in the laft term, but that they were not eVen 

■ 1 *• h 

now entered; and he offered to wave the prefent applica¬ 
tion if, they were entered immediately, and argued on 
either of the two intervening civil paper days before the 
2 oth, when the caufe againft Colmati flood for trial at 
the bar. , 

* i 

Shepherd Serjt. now fliewed caufe againft the firft of 
thefe rules; admitting that the other mult be made abfo- 
lutc, upon the affidavit of the abfencc of a material wit- 
nefs. The firft rule, he obferved, was drawn up upon 
reading not only the iflues joined in the particular caufe, 
but alfo die iflues joined in law in the action brought by 
the lame plaintiff againft the Speaker Mr. Allot) which 
fuppofed a connexion to exift in the matter of the two 
caufes: and it was ilated as part of the ground of the 
motion, that when the declarations in thefe two caufes 
were filed, the defendants pleaded, without applying to 
t|ie Court for further time, as they might have done in 
the ordinary courfe of proceeding*, and that in the 
Speaker’s caufe, the plaintiff was ruled to reply before lie' 

filed his demurrers: that in Colman 1 s caufe as foon as die 

* * 

plaintiff replied to the pleas, the defendant; took iflues and 
afterwards gave notice of trial, without delay; but that t 
the. plaintiff has not fet down the demurrers for argument 
in the Speaker’s caufe, which involve, it is faid, the prin¬ 
cipal queftion in Colman's caufe. It is not however pre¬ 
tended that the plaintiff has been guilty of any default in 
not going on with all pfa£ticablc expedition in Colman 1 s 
caufe^ and, no fuppofed delay in the other can lay 
a ground for poftponing the trial in this, caufe. In truth 
however die pJaWiff in both caufes has,conformed to the 
yoL. XIII. D ’ jrulea 
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rules of pra&ice laid down by the Court; for he is yet 
within time by thofe rules to fct down his demurrers for 
argument in the Speaker's caufe \ and therefore no default 
or delay is imputable to him, upon which any proceeding 
can be grounded to interfere with the ordinary courfe of 
the caufe. Where by the rules of the Court a certain 
time is allowed to the fuitors for doing certain a£h, it is 
prefumed that the whole of that time may be ncceflary 
for the purpofe of doing the a&s with due deliberation $ 
and it is only when they exceed that time, that the ad- 
verfe party can take any advantage of it to expedite the 
proceeding. And if this hold good in the fame a&ion, 
a fortiori it muft when alleged as a ground for delaying 
proceedings in another action by the fame plaintiff. It 
can be no reafon for poftponing the trial of the iffucs in 
this caufe, that the plaintiff has not fet down his demur¬ 
rers for argument in the other caufe within a time when 
he was not bound by any rule or practice of the court to 
fet them down. It is true that by comparing the records 
in the two caufes of Burdett v. Colman and Burdett v. Abbot , 
fome queilions of the fame nature may arife. in each} but 
there are other queftions which may arife in the former, 
quite diftinft from thofe which are common to both. The 
demurrers in the caufe again!! the Speaker will indeed raife 
•the fame queftion as to the privilege of thcHoufe of Com¬ 
mons to commit, which may alfo be raifed in the caufe 
again!! Colman -; but other queftions may arife in the latter 
cafe as to the validity of the warrant and the mode of 
executing it. And it may alfo be.faid that one of the 

*r 

pleas in the aftion again!! the Speaker, which admits that 
the door of Sir Francis Burdctfs houfe was broken open 
by the order and direction of the Speaker, will raife the 
further queftion, whether fuppofing the privilege of the 

Houfe 
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Hqufe to be fuch as is aflerted, and the Speaker’s warrant 
to be legal in the frame of it, ‘there was ftiil authority to 
break open the door; which queftion would not have arifen 
if the defendant in that aft ion had only juftified the 
a {fault and not the trefpafsin breaking open and entering 
the houfe. But befides thofc queftions, other queftions 
* may arife in the trial at bar, as to the mode of executing 
the warrant, and the degree of exccfs, which cannot be 
decided upon the demurrers. So far only the decifion of 
the principal queftion in the caufe againft the Speaker 
might, if favourable to the plaintiff, fuperfede the necefhty 
of trying in the trial at bar the iffue as to the excefs in 
the execution of the warrant'; that though fuch iffue were 
found for the defendant, yet if the general ifTue were 
found for the plaintiff, it would be open to the plaintiff’s 
counfel to contend that the Speaker’s warrant would not 
juftify any part of the trefpafs; and that notwithftanding 
fuch finding by the jury for the defendant on the ifTue as 
to the excefs, judgment ought to be entered on the whole 
record for the plaintiff. But it is in one event only that 
this confequcnce would enfue; and the plaintiff may 
chufc to proceed firft in that action, which will embrace 
the whole fcope and merits of the queftioq. If one of the 
caufcs were pending before a different tribunal, particu¬ 
larly if it were a court of error in which the judgment of 
this court might come to be revifed, this Court might of 
their own accord, as they have fometimes done, fufpend 
giving judgment, or even fufpend hearing the arguments, 
lentil die opinion of the other tribunal upon the fame 
point has been declared; though even that has not been 
thought to be a fuflicient ground for a fpecific motion by 
one of the parties to poftpone the proceedings in this court. 
But it can afford no colour for fuch a poftponement 

J) % that 
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■8 io. that the fame quefiion may come before the fame Judges* 
- in another caufe: for admitting that die other queftions 

Mgm$ were identically the fame, the Court would only be wait- 
j n g t0 l laye the benefit of their 1 own judgment m another 
caufe. But the trial at bar will embrace all die queftions* 
and there can be no more difficulty in taking the opinion 
of the whole Court in this mode* than upon the demurrers. 
Then* if the trial at bar ffiould proceed* and the vcrdi£t 
ihould be for the plaintiff* with the advice of die Court 
on the matters of law, the queftion will be at reft. If 
indeed die verdi£t On the fpeeial iffues Ihould be for the 
defendant* the fame queftion which will arife upon the 
demurrers in die other caufe may be raifed in this, by mo¬ 
tion to enter judgment for the plaintiff on the general 
iffue, notwithftanding fuch finding. For if the fpeeial 
pleas be fubftantially bad, die judgment for die defendant 
would be erroneous where there was a verdict for the 
plaintiff on the general iffue: and that would equally be 
the fubjeft of examination on a writ of error* as in the 
other cafe where the queftion was immediately raifed 
upon the demurrers. But whichever way the judgment 
of the Court may be, upon the demurrers, the party againft 
whom it is given, if diffatisfied, may carry the caufe to a 
court of appeal/and die trial at bar muft ft ill proceed. 
*ln the ordinary courfc of things a plaintiff has a right to 
marfhal his own proceedings, provided he conform to the 
Tules and pra£licc*of the Court; and the Court will never 
interfere with this privilege, much lefs affift the defend¬ 
ant in marflialling the plaintiff’s proceedings, unlefs it 
were to prevent fome great and extraordinary failure of 
juftice which would otherwife enfue; for which pur- 
pofe no doubt the Court would interfere and mould their 
proceedings accordingly: but nothing of that fort is pre¬ 
tended 
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tended in this cafe: for there feems no poffible advantage 
or difad vantage to either party by adhering to the ordi¬ 
nary courfc of proceeding. But afiuming that the coyrfe 
propofed by the rule would be more convenient to the 
defendant; yet as the plaintiff has a right to infill: that 
the regular courfc is the more convenient one for himfelf, 
the Court will not interfere to deprive him of his right to 
fet down for trial his a&ion againft Colman before he fets 
down for argument his demurrers in the aftion againft the 
Speaker, where he folicits no favour, and has been guilty 
of no default in either^ and it muft be a matter of indif¬ 
ference to the Court in which caufe they are firft called 
upon to deliver their opinions upon the fame queftion. 
\Bayley J. Will it not be a queftion on the trial at bar 
whether the plaintiff is to recover damages for the whole 
trefpafs and injury, or only for the excefs upon the fpe- 
cial iffues; or are the jury tp allcl's both dcfcrijHions of 
damage ? Would it not therefore be more convenient, 
that the general queftion raifed by the demurrers lliould 
be firft decided ?] If the defendant were guilty only of 
an excefs in the execution of the warrant, he would be a 
trefpaffer ah initio j which would entitle the plaintiff to 
damages, generally, for the whole trefpafs. 'But even if 

that were otherwife, the plaintiff ought not to be deprived 

/ 

of his choice of proceeding for damages for the exccfs 
only; with which, without anticipating any fugh inten¬ 
tion, he might hereafter be content* If it be a iked whe¬ 
ther the plaintiff will, content to abandon the demurrers, 
the anfwer is^that the defendant has no right to drive the 
plaintiff to make an election: nor can it anfwer any pur- 
pofe of juftice to the defendant, of which he would other- 
wife be deprived, to poftponc the trial of this caufe till 
{he other is decided. Upon the whole, it is enough io\ 
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the plaintiff) who has conformed his cQurfe of proceeding 
to the known rules and pra£lice of the Court) who has 
been guilty of no default or delay, and applies for no in¬ 
dulgence, to fay that he is ready and defirous to proceed 
in the trial at bar of this caufe, and is not ready or de¬ 
firous to proceed firft in the argument of the demurrers 
in the other caufc ; and that he has a right to make his 
ele&ion. 


The Attorney-General in fupport of the rule, after ob- 
ferving that the defendants in the fcveral caufes had done 
every thing in their power to expedite the plaintiff's pro¬ 
ceedings, faid that the ground of this application was not 
any alleged delay on the part of the plaintiff, which was 
imputable to him as a fault ; nor was the object of it to 
impede the plaintiff's proceeding, or advance that of the 
defendant in this caufe ; but it is an application to the 
Court in the ordinary courfe, fo to arrange the trial of 
the feveral caufcs, which are fubflantially the fame, as 
. will bell promote the convenience of the Court, and the 
ultimate attainment of jufticc in the difeuflion anil de- 
cifion of the feveral queftions which ariie out of them, 
and which a t re nccdfarily and ultimately couneclcd with 
each other; and this, without prejudice or benefit to 
either party. On the contrary, the granting of the rule 
will be a benefit to both parties; for as each thinks him- 
felf in the right, it muft be the intereft and obje£t of 
each to bring the real points in the cafe before the Court 
in the moll perfpicuous courfe for decifion. The only 
queftion then can be, as to the real convenience and per- 
fpicuity of the courfe propofed by the rule, in preference 
to that defired to be purfued by the plaintiff. The two 
caufcs, that againft the Speaker, and that againft the Ser¬ 
jeant 
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jeant at Arms, grow out of the fame tranfa&ion; the 
plaintiff is the fame in both \ the defence of each is un¬ 
der the fame control, and the fame juftification of the tref- 
pafs complained of has been put in to both. In the one 
adion againft the Speaker, the plaintiff has demurred to 
the full juftification ftated on the record, the whole of 
which he thereby afferts to Hand without any juftification 
in law. In the other againft Colman , the defendant has, 
in point of law for the occafion, admitted the legality of 
the whole juftification} but he replies, that the defend¬ 
ant has been guilty of an cxcefs in the execution of the 

* 

warrant, and for that cxcefs he fecks to recover damages. 
But notwithftanding the apparent terms of the iflue on 
this record, it is admitted that, though the jury ftiould 
find that iflue for the defendant, thereby negativing any 
excefs, it will ftill bo open for the plaintiff, and lie mean9, 
to contend that the whole juftification is bad in law. Then 
it is obvioufly the moil: convenient courfe for the Court 
itfclf, and for both parties, that the legality of the war¬ 
rant iffued by the Speaker, under the authority of th$ 
Houfc, which is the queftion raifed by the demurrers in 
the a£lion againft him, fhould firft be decided before the 
quantum of damages fbr the alleged exccfs of authority 
in the execution of that warrant, which is the queftion 
raifed by the iffue joined in the trial at bar, can properly 
be decided. The meafure of damages to be given againft 
one who has violated the fubftantial principles as well as 
the forms of the law, in the arreft and imprifonment of the 
plaintiff, mull be manifeftly different from that where the 
defendant has only been guilty of fome irregularity in 
the form or excefs in the manner of executing hijj duty, 
in a cafe where he intended to a& legally in toto, and 
|he principal objeft was legal. Then it is admitted, that 
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if the jury'fliould negative any excefs, the plaintiff will 
apply to the Court again upon motion to enter judgment 
for himfelf upon the whole record, rtotwithftanding fuch 
finding; and thereby raife the previous queftion now 
raifed upon the demurrers, whether he be not entitled to 
damages in toto; and this after the jury may have given 
damages for the exccfs only: and thus the natural and 
convenient order of things will be reverfed. On the 
other hand all uncertainty and confufion will be avoided, 
by firft deciding the queflion of law upon the authority of 
the Speaker’s warrant. If that be no juftification in law 
for any part of the trcfpafs complained of, the courfe of 
the trial at bar will be clear; the plaintiff would be en¬ 
titled upon the general ifliie to go for damages for the 
whole trefpafs. But if that be a good juftification for 
any part of the trcfpafs, then the jury would only have 
to confider, under the direction of the Court, in point 
of law, whether there had in fa<& been any excefs or 
not; and, if any, to a fiefs damages for fuch excefs. The 
Courts have always been accuftomed to exercife a dif- 
crctionary control over the courfe of proceedings as re¬ 
gulated by their own pra&icc; and though the general 
Tules of practice are thofe which govern ordinary occa- 
. (ions, yet if the ends of fubftantial juftice may be better 
promoted in particular cafes by varying from the com¬ 
mon courfe, the Courts have always, upon application, 
exercifed their diferetion in moulding their proceedings 
accordirfgly. 

Lord Ellenborough C. J. The Court in arranging 
their proceedings do not look fo much to the immediate 
wiihes or the immediate convenience of the parties, as to 
the ultimate juftice to be adminiftered between,them, 
and the mod convenient mode of attaining it: and if 

upon 
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upon the view of the queftion, it fhall appear to the 
Court that it will be very 'much more convenient to a full 
and clear adminiftration of juftice in this cafe; that it 
will be a laving of expence' to all parties, and really be- 
neficial to the party who now refills it; the Court, not- 
withftanding that refinance, will feel itfelf obliged in 
juft ice to grant the application that is made. It is in all 
cafes defirable that the courfe ihould be made clear in 
point of law, and that the points of legal difference, if 
any, in the caufe Ihould be difeufled as far as they can 
be feparately and diftin£Hy, before the trial of the ifiues 
in fa£t: and in many cafes where there have been the ge¬ 
neral iflue and a demurrer upon the fame record, the 
Court, with a view to the convenience of juftice, h?s or¬ 
dered the demurrer to be firft argued, in order that the 
parties might not go to the trial of the iflue under the 

m • 

necefiity of affefling contingent damages ; but that the 
judge, who may have to direct the jury, may do fo with¬ 
out hefitation as to the Anal mcafurc of damages. I have 
myfelf found the inconvenience, and have had rcafon to 
complain of it no longer ago than the lnft fittings, when, 
an iflue has come prematurely to be tried, where it was 
clear that the plaintiff could not ultimately have a farthing 
to recover. It is therefore convenient ifi inch cafes where 
there is an iflue in fa£t to be tried, and upon the fame re¬ 
cord a demurrer embracing the fubftantial caufe in liti¬ 
gation between the parties, that the demurrer fhould be 
firft difeufled and decided. Taking thc-record in Burdett and 
Colman by itfelf, it does not indeed in terms prefent both 
a demurrer and a general iflue, but in fubftance it does fo: 
for when the learned counfel for the plaintiff candidly and 
very properly admits, that though the iflue on tjie excels 
fhould be fouuU agaiuft him, yet if the general iflue were 
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found for him, he ihould move the Court to enter judg* 
ment for the plaintiff j upon the ground that the fads 
fpecially pleaded amount to no juftification in point of 
law; would it not be manifeftly more convenient for the 
Court, in order that they may know in what manner 
they aTe to dired the jury on that iffue, to afcertain 
firft whether the juftification relied on be a legal juftifi¬ 
cation or not- For though, as is truly faid, the iffue be¬ 
ing on an excefs of an authority in law, if there be an 
excels, the party is a trefpaffer ab initio * yet very dif¬ 
ferent indeed would be the nieafurc of damages which the 
Court would advife if the party were guilty of a mere 
excefs in the cxercife of a juft authority; or if he were 
guilty of a violent trefpafs and outrage upon the liberty of 
his fellow fubjed, wholly incxcufable and unjuftifiable 
in all its parts: if he were only a trefpaffer ab initio by re¬ 
lation of law for an excefs of authority in the mode of 
executing a legal warrant; or a trefpaffer in fubftance 
and in deed throughout every part of the tranfadion,. 
Suppofe we permit the proceedings to go on in the courfe 
they arc at prefent, and the trial of the fuit againft CeU 
man Ihould firft take place ; it being admitted on the re¬ 
cord that fuch a warrant was granted by the Houfe of 
Commons, its legality not being queilioned, the right ta 
enter the home not being queftioned, and the only quef- 
tion being whether it were done with fuch military force 
and terror and outrage as the occafion did not call for, 
or the warrant did nor require \ if the queftion were only 
on the excefs, to be furc the Court would dired very dif¬ 
ferently as to the meafure of damages from what they 
would dired if it ihould appear that the warrant of the 
Houfe of Commons afforded noprotedion, that the offi¬ 
cer was wholly unexcufed in all that he did, and that it 

was 
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was not only in legal contemplation a trefpafs ab initio, 
but fubftantially an injury in all its parts. Then fup- 
pafing we were to diredt the jury, that there was no ex- 
cefs ; and the plaintiff obtained a verdift only on the 
general iffue; he might come afterwards and move the 
Court to enter up judgment for him, notwithftanding the 
finding on the fpecial iffues: or fuppofing wc were to di- 
reft the jury to find damages only for the excels, and 
they found accordingly *, he might come afterwards to the 
court on the argument of the demurrers, or on the confr- 
deration of the queftion upon the motion to enter up 
judgment for him on the general iffue; and if he could 
cffablilh that the fpecial pleas found for the defendant 
furnilhed no junification, he would be entitled to a 
larger meafure of damages; and he mull himfelf apply 
for a new trial; or, if the fpecial pleas were found again!!: 
him, for a new inquiry upon the general iffue, in order to 
have that larger meafure of damages affeffed for him. 
So that quacunque via data he niuft come again to the 
court for fome fupplementary iultice, which will not be 
furnilhed to him on the replication charging the cxcefs. 
Now what is the inconvenience in the other mode, in 
letting the demurrers in the cafe of the Speaker be decided 
firft ? The convenience to juftice is great; the path is 
made clear and certain; the Court having previoufly upon 
folemn argument heard and decided the law of the cafe, 
no uncertainty can be imported into any fubfequent part 
of the proceedings. If the Court upon the argument of 
the demurrers confidcred that the Speaker’s warrant was 
no j unification to the officer adting under it; then, upon 
the trial of the iflues now joined, the Court would inftrudl 
,the jury to give damages not only for the meafure of ex- 
cefs proved, but knowing that it was a cafe in which the 

7 Whole 
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whole proceedings were to be conftdcred illegal in fuln 
fiance as well as in form, they would inftru# the jury 
to give a larger mfcafure of damages. It appears there* 
fore that the plaintiff himfelf would realty he advantaged* 
if he be in the right to the extent of that which he aflerH 
by his demurrers, by our granting the rule prayed for » 
for inftead ©f that reduced, meafure of dapiages which 
under this record, as it (lands, the plaintiff feeks to re¬ 
cover as for an excels, he would receive a larger meafure: 
and he would be alfo advantaged by the faving of ex- 
pencc j for the dccifion of the demurrers one way or the 
other would probably govern the further proceedings. 
It is clear however that it would be more convenient to 
the adminiflration of juft: ice to hare the general queftion 
arifing upon the demurrers determined firft, which wiU 
give the Court a certain rule to go by in direfling the jury 
upon the trial of the iffiics; and the meafure of damages 
will then be given according to the determination whether 
it be an cxccfs, or whether it be a clear unvarnifhed 
abufe of authority, without any right whatever. On every 

i 

ground therefore it appears to me that we ought to grant; 
ilie rule prayed for. 

e 

c 

Grose J. The expediency and juflice of the applica¬ 
tion has been fo lucidly explained by my Lord Chief 
Juflice that I cannot entertain a doubt upon the fubje£fc 
in any way of corffidering the queftion. There being two 
queftions'to be decided between the parties, one of law* 
and another of fadfc, it mufl always be definable that the 
queftion of law fhould be determined firft; becaufe where 
the a£tion is brought for an alleged infringement of the 
law, unlefs it be perfeflly afeertained that the layjr has, 
been infringed, all the proceedings are involved in confu- 
. fion 
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lion, and uncertainty: but when the law is clear, the 
Judge knows his duty, and the jury know theirs. And it 
makes a great difference in the meafure of damages, whe¬ 
ther tiie perfon againft whom they are to be afiefled has 
been engaged in the profecution of an object wholly and 
originally illegal in itfelf; or whether, in purfuing tliat 

• 4 

which was in itfelf legal, he went a little beyond that which 
the law permitted, and fo was guilty of an cxcefs, which 
made the aft illegal. On that ground alone it appears to 
me molt material and convenient that it fliould be firft as¬ 
certained, whether the full j unification ftated on the other 
record be good or not: and when that queflion has bceit 
once determined, the jury will know much better what 
meafure of damages to aiTefs againft a man who h£s been 
purfuing originally a legal or an illegal authority. In 
every way therefore of confidering the application (and I 
cannot add to the reafons my LordChtef Jufticc has given) 
this rule ought to be made abfoldte. 


4> 

x8io. 


Buruety 

ag/tinft ■ 

Cot MMT. 


Le Blanc J. In tills caufe of Burden v. Colnwn, the 
rule is to (hew caufe why the trial of the iflues {liould not 
be put off, not to any definite period, but as it has been 
dated, with.a view to have the iflTues in law, which have 
been joined in another caufe by the fama plaintiff againft 
a different defendant, firft decided; upon which decifion 
it is laid that the proper determination of the iffues of fatt 
in this caufe will depend. It is admitted, and indeed it 
appears by the proceedings, that three actions arc de¬ 
pending, ariiing out of the fame tranfa&ion, againft three 
different perilous who have taken different parts in the 
fame tranfa&ion: againft one for iffuing the warrant } 
againft another, for executing the warrant by the appre- 
jhenfion of the plaintiff} and againft the third for rcceiv* 
12 Sag 
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ing into his cqftody the plaintiff arretted under that 
warrants In one of thefe caufes there are pleas infilling 
upon the original legality of the proceeding, upon which 
iffues in law have been joined $ and it is admitted on the 
part of the plaintiff that thofe iffues in law mult and can 
only be determined by the Court. And whether the 
queftion is to be determined on the demurrers to thofe 
pleas, or upon the trial of the iffues at bar, or afterwards on 
motion, in cafe a verditt iliould be found for the plaintiff 
on the general iffue, and for the defendant on the fpecial 
pleas j Hill it mull be determined by the Court: and there¬ 
fore the dccifion of the Court upon this motion,'whatever 
it may be, will not alter in any refpeft die trial of die 
feveral iffues joined upon this record, bccaufethe queftion 
of law muft come at Iaft to be decided by the Court. 
Then the queftion is, whether it will not be more expedi¬ 
ent for the adminiftration of juftice, both in refpe£t to 
the Court and to the jury who are to adminifter that 
juftice, that the queftion of law, as to the original legality 
of the proceedings, ihould be firft determined, in order to 
clear the way for the e'xercife of the functions of the jury 
in affefiing the damages. In one of the caufcs, which is 
a branch of thefe proceedings, it is admitted that the trial 
which ftood for Tuefday next muft be put off. But the 
principal confideration is, inafmuch as it is adniitteff 
that a great queftion of law upon the legality of the 
warrant muft arife in the courfe of thefe proceedings, 
which mpft materially affeft the queftion of damages 
to be given by the jury upon diis record} whether that 
queftion of law (hould not be firft determined before 
the iffues in fa£t are tried: and though the caufes be 
different, yet for the fake of adminiftering juftice in all 
of them in the poll expedient method, it muft be con- 

fidcred 
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filtered the fame as if the queftions arofe on the 
fame record: and if there were a demurrer to one plea 
and ilfiie taken on another in the fame caufe, however the 

i 

praftice of tlie Court might enable a party, if he pleafed* 
to bring the caufe to trial on the matter of fa£t before he 
argued the demurrer j yet if the Court faw that the ends 
of juft ice would be better promoted by firft determining 
the queftion of law on the demurrer, they would poftpone 
the trial of the iffue. So here, where the Court fees no 
poffible inconvenience which can arife to either party by 
having the queftion of law firft determined; and where it 
has not even been fuggefted that any injuftice can be 
done by that courfe; (for I liftened with attention to hear 
whether any more advantage could be derived to the 
plaintiff from having the iffue of fa£t tried before the de¬ 
termination of the iffue in law, but have not heard of any:) 
and where it appears that inconvenience and certainly 
•mbarraffment to thofe who are toadminifter jufticemuft 
arife from leaving in doubt the law on the trial of the fa&: 
for the direction to the jury muft be different according 
as the law is found to be for or agaiuft the defendant, and 
probably it might be ncceffary to aflefs different damages 
according as in the event the original procefs fhall be de¬ 
cided to be legal or illegal: and as the determination of 
the court upon the prefent rule is not to vary the tribunal 
which is to determine the law; and it would be more 
convenient to the Court to decide the queftion of law firft 
winch arifes on the demurrers: it appears to me that this 
is a proper application, and that this Court will beft dif- 
tribute juftief by poftponing this trial. 

Bayley J. I entirely agree with my Lord and my 
Brothers that the trial fhould be poftporied. I think it 
will be greatly for the benefit of the Court, greatly for 
the benefit of the jury, and even greatly for the benefit of 

both 
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both the parties, that the general queftion of law fliould 
be firlj; decided. \Vlioevcr reads diis record mud be of 
opinion that the damages would be different according to 
whether, the Speaker’s warrant be good in law or not: for 
if the plaintiff have to complain of the whole of the tranf- 
a&ionasa trefpafs, there woul<tt>c greater damages necef-> 
Cary to be given than if Jt were merely an cxcefs in the 
execution of a procefs in itfclf legal. In the ouc cafe the 
plaintiff would have to recover damages for the imprifon- 
ment of his perfon during the whole period of time, as 
well as for the force and injury in making the arreft: in 
the other only for the cxccfs in the manner, w^pn the da¬ 
mages ought to be Icfs. Now unlefs die law be clearly as¬ 
certained, before the Court are called upon to dire& the 
jury, by what rule the damages are to bo affeffed, the 
Court will be embarraffed, and the jury will be embar- 
raffed; and the damages affeffed will be contingent*. 

Are we to tell the jury to affefs damages on the fpecial 

* < 

pleas for the exccfs, and other damages o& the general 
iffue for the whole trefpafs, provided the Courfcdhall be 
of opinion ultimately, that the defendant is anfwerable 
for the whole ? Unlefs that courfe were adopted, if the 
jury were directed to give damages for die cxce&pply, 
and afterwards the Court, on hearing the argument on 
die demurrers, fhould be of opinion diat the warrant itfelf 
was illegal, an injury will be done to the plaintiff* 
pnlcfs he can come afterwards to the ^purt and defire 
them to corrcft their mcafurc of damages; and the in¬ 
quiry as to the excefs will have been entirely ufclefs, if 
the defendant were anfwerable for the whole trefpafs. 
On the other hand, if the warrant be held to be legal* 
it will be ufelefs to give damages for the whole tref¬ 
pafs. There is another point of view in which the 
prefent courfe will be injurious to the plaintiff. If 
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at the trial he ihould go for damages for the excefs only, 181 o. 
and ihould obtain them; and the Court ihould afterwards r 

Bui diti 

be of opinion that the pleas are bad; then In point of law < ageinfi 
it might be confidered, that thofe damages were given for **«*.*«.&» 
the whole injury; and perhaps in the a&ion brought by 
Sir Francis Burdett againffi Mr. Abbott upon payment of 
the damages for the excefs in Mr. Colman* s cafe, there 
would be a plea puis darrein continuance, that the da¬ 
mages for the fame trefpafs which had been committed 
had been recovered againfl: and paid by Caiman: the con- 
fequence would be that the proceedings in the action in 
Mr. Abbot*% cafe would be interrupted. Upon the whole, 
there certainly would in the prefent courfe of proceeding 
be embarrafTment to the Court and to the jury, and dif- 
advantage to the party who v/as in the right. And with 
rcfpcdl to the plaintiff himfelf, if he do fuller any incon¬ 
venience by the alteration now propofed (and I do not fee 
that he will certainly fuffer by it) it is entirely his own 
fault; bccaufe though he were not compelled to fet his 
demurrers down for argument before, yet he had the full 
opportunity,of doing lb, and he ftill has the opportunity 
of fetting them down now : he has therefore no right to 
complain that the Cou’t make an arrangement con¬ 
venient to themfclves, and moft convenifent to the cor¬ 
rect trial of the queftion, and which has ultimately a 
tendency to advance his own intcrclls. 

Shepherd Serjt. then obferved, that the form of the rule 
was to put off the trial generally : and on the Attorney- 
General anfwering that it was only to put it off until after 
the argument upon the demurrers in the caufe agaiml the 
Speaker; Shepherd Serjt. fuggefted a difficulty in wording 
the rule in that manner,.in cafe the plaintiff Ihould herc- 
Vol. XIII. E after 
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after determine not to proceed in that caufe; which diffi¬ 
culty ©ught rot to be interpofed. But 

Lord Ellenborough C. J. faid, that tjie Court muft 
either put it off definitely or indefinitely: they could not 
put it off definitely, bccaufc it depended upon thofe other 
proceedings and arguments which were to take place: 
and till they knew how thofe would happen in point of 
time, they could not put it off till a certain day; therefore 
they muft put it off generally. But as foon as the time 
was capable of being afeertained, the Court w r ould put 
the plaintiff in the moll expeditious courfe of trial that 
the proceedings would allow of: they could have no wifli 
that the plaintiff fhould be delayed an hour, and they 
would not fuffer him to be delayed an hour beyond that 
which was rendered ncceflary by the Hate of bufiuefs. 


The rule was therefore made abfolute to put off the 
trial of the caufe of Burdril v. Colnutn until after the argu¬ 
ment of the demurrers in the caufe of Buvdrtt againft Ab~ 
ht: and the trial of the other caufe was put oft’generally. 
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The Kino againfl The inhabitants of St. Mary- 
le-bone, in Middlesex, 


A N order was made by two juftices, dated 3d July Coupling the 
1 809, for the removal of James Harlow from Hitcbin c 'Oi ;\vliich 
in Hertfordjhire to St. Mary-le-bone in Middlesex ; the exc- VuTpi^d 

cution of which order was at the fame time fnfpcnded by ^vai rnw- 
reafon of the ficknefs of the pauper, purfuant to the Hat. ^knt^Ji 'ti r 
oc Geo. 3. c. 101. By another order of the 18th of Set>t. F- u P trs > ‘ ,nd 1,1 

. . _ 1 give tin 1 c. fls of 

following, the fame juftices, reciting that the faid Janies <uci% fufptn- 
Harlow was then dead of the ficknefs under which he .ippc’ii agatr.it 
lately laboured, and that it had been proved on oath before Se> InliVnt 
them that the reafonable charges incurred by the fufpen- 
lion of the order of removal amounted to cl. 2s. 8 d., di- c -; 1 J- 9 * 

J (whuh gives 

re&ed thofe charges to be paid on demand, in purfuance an appeal to the 

of the ftatute, by the parifli officers of St. Mary-le-bone any rlctnm.na- 

to the parifti officers of Hitcbin. The parifli of St. L^rcfpeJmg 

Mary-le-bone thereupon appealed to the feffions as well 

again ft the order of removal as againft tlie order for the ,llc mcan $ tl ’ tr ^ 

payment of the charges: but the feffions difmiflcd both the he agunit 

appeals, and fet forth the fpecial matter in a cafe for the moval whieii 

opinion of this court; in which cafe it was alfo ftated that ^nd auainft'^ 

neither of the orders of removal or fufpenfion thereof were JrdcTfoiTofts • 

ferved on the parjfli officers of St. Mary-le-bone until after 

the death of the pauper, which happened between the 3d be * 

and tlie 1 ith of July 1809: after which time the parifli moiai of him in 

r , . , , , taft made, and 

officers of St*. Mary-le-bone were ferved with the above- tkugh thecoft* 

mentioned orders, and the 5/. 2 s. 8 d. was demanded of. Twh orterlor ' 

attaching 
by confequtnce 

a grievance on the parifli to which the order of removal wm made, if the pauper were not 
(euled in it* 


them; 
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them i at which time they gave notice of appeal to the 
parifh v officers of Hitchin again(l the order of removal of 
the 3d of July 1809, “ which faid order was fufpended oil 
the day of the date thereofand alfo againft the order 
of adjudication dated the 18th of September 1809, See. for 
the payment of 5/. is. 8 . 7 . for the charges incurred hy the 
the fufpcnfion of the faid order of removal dated nth of 
Du'. 1809. That the refpondents offered no evidence 
that the pauper was fettled in the parifh of St. Mary-le - 
bone; but contended that no appeal could lie to the fe(lions 
agaffift tlie faid order of removal touching the fettlement, 
inafmuch as the fame had never been executed: and that 
there can be no execution of an order of removal but by 
delivering the pauper to the officers of the parifli to which 
he is to be removed j until which time the parifli to 
which he is to he font is not aggrieved,, and until ag¬ 
grieved (under all the antecedent fubfifting laws relating 
to the fettlements of the poor, the orders for their re¬ 
moval, and appeals againft thefc orders) no right or 
ground of appeal can aiife, and of courfe the feffions can 
have 110 appellate junfliclion. That the order for the 
payment of the 5/. is. 0 , 7 . the adjudged cofts and charges 
after the fufpeiiiion of the order of removal, was not 
ferved till aftcr'the death of the pauper: and as the fum 
is lcfsthun 20/., by ft at. 35 of Geo. 3. c. 101. no appeal! 
is given to the feffions, and that court has no authority 
to review, reduce, or mAc any alteration whatever in the 
fums fo adjudged to be paid by the two jufticcs. That 
theaippellants contended out they were not oufted of their 
right to appeal, but that the refpondents were bound to 
prove that the pauper was fettled in the parifh of St, 
Mary-k-hne> that order having been appealed againft j 
and that the order for the payment of cxpences was not 
6 conclufivo* 
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conclufive for the pitrpofe of eftablilhing the fettlcment 
of the pauper; as the died: of that order would be to 
ouft the parilli, to whom the pauper was removed, of their 
right of appeal, and to fix them with tho payment of cx- 
pences for a pauper wh^ might not be legally fettled 
with them ; which was never intended by the ftatute. 


1810. 
The Kmc 

ajrainfi 

The Inti bicarts 
cf 

St. AIah y*ie« 

BONK. 


Trollope , in fupport of the orders of feffions, now con¬ 
tended that no appeal lay again!! the order of removal, be- 
caufe it had not in fad been executed; nor any appeal 
again!! the order for payment of cods, becaufc the ftat. 
35 G. 3. c. 101. which alone gives any appeal again!! colls 
upon orders of removal, limits it to cafes of 20/. and up¬ 
wards. And fucha provifion cannot be deemed incidentally 
to have given a power of appeal again!! all orders of removal 
where co!!s to any amount have been ordered to be paid; 
for no appeal lies in any cafe unlcfs it be cxprefsly given 
by ftatute. The queftion then reverts to the meaning of 
the ftatutes 3 TV. & M. c. 11. f. 9. and the 8 & y TV. 3. 
c. 30./. 6. the only provilions which relate to tins matter. 
By the fir!! of thefe, after providing that perfons may 
gain fettlemcnts by ferving annual pariflx offices, or paying 
parilh rates, or by hiring and ferving for a year, or by ap- 
prenticefhip, without notice in writing delivered and pub- 
liflicd in the parilli church} it is enaded that if any per¬ 
fons “ lliall find themfelvcs aggrieved by any determina¬ 
tion” of the jufticcs in any of the above cafes, they may 
appeal to the next general quarter feflions. Now under 
that ftatute it has always been confidered that there is 
no grievance until the order is executed by the removal in 
fad of the pauper to the parilli to be charged j and the time 
for making the appeal has been reckoned from the exe¬ 
cution of the order. And this is confirmed by the geueral 

E 3 claufe 
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claufe of the 8 & 9 W. 3. which enafts that “ the appeal 
** againft any order for the removal of any poor perfon from 
(( out of any parifh, &c. lhall be had, profecuted and 
“ determined at the general quartej feflions, &c. for the 
« county, &c. wherein the pagfh, &c. from whence fuch 
“ poor perfon Jhall he removed doth lie, and not elfe- 
" where.” . 


Lord Ellenborough C. J. The appeal is by the firft 
ftatute of William given to the party aggrieved by the 
determination of the juft ices refpe&ing the fettlement of 
the pauper: then though the grievance grow by a fubfe- 
quent ftatute, the party is ftill aggrieved by the order of 
removal. Before the ftat. 35 Geo. 3. there was no griev-f 
ance to the pariih to which the order of removal waa 
made until it was executed; but that ftatute attaches a 
contingent confequence%> the order itfelf in this cafe, 
which, coupled as it is with the order for payment of 
cofts, makes it a grievance, though the pauper died before 
any removal in fatt took place. Then the appeal againft 
the order for cofts is not againft the quantum, but againft 
the liability of the parifh to pay any cofts at all in this 
cafe, taking.it as a confequencc of the order of removal 
appealed againft. 

f*er Curiam , Orders of Seflions, difmiffing 

the appeals, quafhed. 


JLjpinajfe and Cabell were to have oppofed the orders* 
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THIS came on upoh a rule on the defendants, jufticcs One who is de 

A n e fafto guardian 

of peace for the coimjty of Surrey, to lhew came ©f the poor of a 

why a mandamus fhould not iffue to them, to take the 'pa- 

examination of Marika Barnett a pauper of the parifh J 

of Dunsfold, in that county, touching the reputed father 

of a baftard child, of which (he was pregnant; and alfo ploymtnt of the 

poor, and wh@ 

commanding them to iffue their fummons directed to TV. is received and 
_ . . , , ... , acknowl-.drtd 

Fofter of th^fame parilh, to compel his appearance be- by the pamh 
fore them to anfwer for having difobeyed an order of 
baftardy made againft him. The application was founded **“>' W™™'* 
upon the affidavit of F. Sadler, (fating that in 1787 Dttnf- ^ alutc » ,s T 1 

1 m ' competent to 

fold and other pariflies united to adopt the provifions of apply in that 
*' „ , , .. r 1 i charaflei*to a 

the flat. 22 Geo. 3. c. 83. for the jitter relief and employ- j U fti C ebf the 

ment of the poor; and that under that a£t he was duly J’^^xamioa- 

appointed guardian of the poor for Dunsfold in 1 794 ; and le 

that from that time up to Rajler 1 810, at the feveral pub- chUd^nor^er 

lie meetings held in Fuller week refpe&ively for the ap- baftard} which, 

® - , bytheftat. 6. 

pointment of parilli officers in general, and alio for the Geo.* c. 51. 

purppfes of the faid a£f, he from time to time entered {^bVmade »/•** 

into an agreement with the parifliioners/ duly qualified ^ffelT'ffbl^ 

under the a Q. for that purpofe, to continue guardian of 

the poor; and that by virtue of fuch agreements he did ^ ,n 

continue to execute the duties of the office up to Eajler alfo competent 

. to apply to the 

1810, when he was in like manner continued m office jufttceiora 
for the enfuing year. That at a meeting of juft ices on againft"* re- 
tlie 16th of June laft, Sadler, as fuch guardian, attended 
with Martha Barnett to filiate the baftard child of which 

by Itat. 49 G. 3. 

e. 63 . / 3. is direSled to be made upon complairt ly an? me of the overfeers of ike poor. An J 
though the latter ftatute diieft the magiftrate, upon fuch complaint and prool upon oath 
of the order for payment of maintenance, and non-payment thereof, to iffue bis notrra-1 
to apprehtnd the reputed father} yet it is proper for the juftice to iffue a fummons in the 
6rft irtftancc to the patty charged, to attend and lhew caufc, &c. 


e 4 


(he 
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1810. flic was pregnant, and informed the defendants then pre- 
^ r ^ font that he had agreed with the parifh of Dunsfold to 
agaiitft continue in the office of guardian for the year enfuing, 
f'uiHAM. nd and in that charafter required them to take her examina¬ 
tion ; but they refufed to takcfcognizance of the matter. 
That he alfo applied to them at the fame time, as fuch 
guardian, for a fummons againft W. Fojler to appear 
before them, for neglcfting to obey an order of baf- 
tardy; which they alfo refuted to iflue. That the 
juftices required a lift of the perfons qualified to ferve 
the office of guardian to be made out and laid before 
them; but that the paritli perfifted in their appointment 
of Sadler : notwithftanding which the defendants, with¬ 
out any fuch lift made /but or returned to them, on the 
19th of May made an appointment in writing of J. Pul- 
lock of Dun ford to be guardian of the poor of that parifli, 
though he refufed to accept the office. 

The defendants, in anfwer, Hated that at the annual 
meeting of jufticqs held for the appointment of parifh 
officers on the 5 th of May laft, inter alia, for the purpofq 
of appointing a guardian of the poor of Dun fold under 
the provi lions of the aft ; (the former appointment hav¬ 
ing, as they •fubmitted, then ceafed [ci)\) no lift (A) of per¬ 
fons qualified to fill the office having been returned to 
them from the parifh of Dunsfoldy they adjourned to the 
19th for the puvpoie of having the lift returned ; and no 
lift being then returned, ami confidcring Sadler to be an 
unfit perfon to be continued in the office, they appointed 
J. Pullocky a perfon duly qualified, to be guardian for that 

(a) By f. 14. rf 11 Geo. 3. f. S3, the office determines in Fafter week. 

(£) By f. 3. cf the aft twn-th.tds in number and value of the owners 
and occupitrs of lands, &c. (vide 33 G. 3. t. 35.) qualifitd as the 
aft direfts, may recommend to the juftices three pioprr peifons qua¬ 
lified for guardians cf the poor of the paridi ; and by J. 7. two juftices 
of the peace fhall appoint one of the pctfccs fo recommended to the.n 
to be w.u.irdun, &c. 

year. 



57 


in the Fifty-first Year of GEORGE III. 

year. That they believed that the pariihioners, Hated as 1810. 
having concurred in the agreement to continue Sadler 
guardian of the poor for the year enfuing, were not two- 
thirds in number and value of the pariihioners according 
to the poor’s rate, as required by the a£t; and therefore 
confidering Sadler not to have been legally continued or 
appointed guardian of the poor at the time, and that they 
could not regularly inveftigutc *ny compliint of the kind 
not preferred by a regular parilh officer, they refufed to 
take the examination of Martha Barnett for filiating her 
baftard, or to iffue the fummons to b'ofler for difobeying 
the order of baftardy. 


Nolan and Cajberd fliewed caufc againft the rule, and 
contended that by the flat. 6 Geo. 2. c. 31. / r . applica¬ 
tions to juft ices, in cafes of baftardy, for orders of filiation 
on examination of the woman, or for enforcing fuch or¬ 
ders, mult be made upon application by the overfeers of the 
poor, b* c., in whofe place, fo far as regards the manage¬ 
ment of the poor, the guardian is appointed by the flat. 
22 G. 3. r. 83. and 33 G. 3. r. 3S . This was exprefsly 
decided in The King v. Nottingham (a), and by Fofter J. in 

Rex 


(a) E. 10 G. a. 1 Conjl's PiQttf tit. Baflards, fedt. The following is 
a fuller note of tliat cafe from Mr. Ford's MS. # 

The Kino agatnft The Inhabitants of St. Mary's, Nottingham. 
—This was an order of baftardy, made by the SelBons of Netting’- 
tam. And Makefeatc took many exceptions to it j but the only ones on 


An order of 
Scflions, award¬ 
ing fuch cofts 

_ . as other perfons 

Thr • . . ntould adjudge to be reafbnablc, is bad. 

The flat. 1 e 3. /.«. concerning « haftards left to be kept at the charges of the 
“ P ,r,ni wherc »l>ey are born," enafling, That two juftices of the peace in or next 
“ unto the limits where the paiifli church is, within which parilh fuch baftard (hall be 
*' born, upon examination, See. (hall take order as weft for the uunifttment of the mother 
“ and reputed father, as alfo for the Setter relief tf every fuch parilh ," &c. ; held that an 
order of baftardy, not appearing to be made on complaint of the parilh where the child 
was born, but on the contrary ftaring that (he was a cafual poor there, is bad: for non 
rotmat but that (he may have been born in a parilh in another county our of the iurifdidtien 
ot the juftices making the order. J 

But there is no objeftion to the baftard, being of years of diferetion giving evidence 
on oath as to her reputed father} nor to the reputed father being examined, if he chufe to 
admit the fa£! ; though he be not compellable to anfwcr. 

w^r of baftardy is only binding on the reputed father to indemnify the parilh in which 
the baftard is born, till the baftard has acquired another fettiement for herfeJl dbwhere. 

which 
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Rex v. Fox ( a ). [The Court obferved, that the diftin&ion 
was not taken in tliofe cafes between the complaint of an 
officer de fa£to and of one de jure; and that if Sadler the 

guardian 

(o) 7 *. *9 ft 30 G. x. cited by Lord K,tnyen C. J. from Id* own manu- 
fcript, 6 Term Ref. 148-—151. Blaikerby's Juft. 44* S. P. But an order 
of baftardy made upon tiie tlat. x8 EH*. a. 3. before the pafilng of the 
6 Gea. *. e. 31./. 1. appears by the report of Rex v. Backall , M. 3 Geo. a. 
in 1 Barnard 261. K.B. to have been hotden good, though not nude 
upon the complaint of the pariffi officers. 


which the Court relied, and which they held to be fatal, were thefe fol¬ 
lowing J ift, That the Seffions had given the pariffi fo much for charges 
and expences as ffiould be adjudged to be reafonaMe by A. B. and C. D. t 
who were two attornies* And this exception Mr. Abney , who was 
counfel for the pariffi, held to be fatal, as well as the Judges j becaufe 
it bat often been held that the Seffions cannot delegate their authorities. 

ad. The order fets forth that this baftard was examined upon oath. 
At though it did not appear by the qrdtr how old ffie was} (for in fa£k 
fhe was 35 years old;) yet it appealed ffie was old enough to be fworn, 
and, confcquently, might have gained a fettk-ment for hcrfdfj and, 
therefore, the juftices ffiould have adjudged that this was the place of 
her laft legal fettlement; which they have not done. 

3d, It appears that the baftard herfelf was fworn and examined at to 
the fjft of her being the daughter of this reputed father; which, for the 
abffirdity of it, ought not to be allowed; and hkewife the reputed 
father himfelf was examined, which lie ought not to have been. 

4th, This complaint docs not appear to have been made by the pariffi 
where the child was born; but the contrary rather appears; for it is * 
dated ffie was a cafual poor; and by the flat. xS Elix e. 3. no pariffi 
but that where the child was born has a power given of complaining; 
and ffie may have been born in a pariffi that lies in another county, and 
then then juftices could not have any power to make this order. Tct 
thefe three tall exceptions the Court gave their opinion as follows s 

Pace J. thought the 2d exception was fatal for the reafons above* 
but was of opinion there was nothing in the 3d exception, becaufe it 
appears there was another evidence examined belides the baftard; which 
was enough to fupport the order. And though it would be ridiculous to 
.examine the baftard as to tire certainty of her father, yet ffie might pro¬ 
perly enough be examined as to fomc circumftanccs relating to it; as 
whether the man, when accufed with it, had acknowledged her to be his 
daughter, and whether ffie were conftantly reputed to be his daughter; 
and fuch like. And though the juftices could not compel the reputed 
father to give teftimony in this cafe, yet there is no fault in admitting 
him to do it, and he might have confefled the faft. And he thought the 
fourth exception fatal for the reafons above. 


PaosTM 
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guardian de fa£fco a&ifrg for the pariih in that chara&er 
could not make the complaint) there was no other officer 
who could have made it.] In other cafes it has been held 
that the acts of a pariffi officer not duly appointed were 
invalid: and though the ^contrary was fuppofed to have 
been held in The King v. Wymondham (a), and that a pa- 
rifh certificate figned by a majority of the pariih officers 
de fa£to would bind them; yet that was explained by 
Lawrence J. in Rex v. Clifton (£), who confidcred that 
the conclufion to be drawn from what Lord Kenyon faid in 
the former cafe was, that if it had appeared that the offi¬ 
cers who figned the certificate were not a majority of the 
whole number of officers de jure, it would have been bad. 
[They then undertook to fliew from the affidavits that 
Sadler was not a legally conflituted guardian under the 
ftatute: but the Court did not think it neccflary to go 
into the affidavits on that point.] As to the fummonsto 

(a) 6 Term Rep. 552. 

(A) % Eafi t 175. and Rex v. The Inhabitants of All Saints in Derby,ptfi. 


Probyn J. agreed with Page in the whole; and faid, if a baftard 
gain a ftttlcmcnt in a different pariih from that in which it was born, 
that pariih fliall maintain it; and the fecurity given by the reputed father 
to indemnify the pariih extends only to the cafes whpre the child has not 
gained another fettiement for itfelf elfewhere. ^ 

Lbk J. agreed with the others. Whereupon, per Curiam, the order 
wai quaihed. 

And then Makepeace prayed that the man might not be bound 
In a recognizance to appear at the next Scilions held in the county 
of Nottingham: for this is ufuilly done: yet this differed from 
common cafes where orders are quaihed for mere infuflicicncy of law: 
for that in thi^cafe it does not appear that the juftices of the peace for 
that county have any juriidifljon over this man at ail; becaufe it does* 
not appear that the baftard was bom within a pariih within that county, 
hpt rather the contrary, by calling her a cafual poor. 

But, per Curiam It is the courfe always to take fuch recognizance 
of fhe reputed father ypon quaibing an order of baftardy here: and if the 
juftices there have ns power over him, it is ngt to be fuppofed that they 
prill proceed agaiqft him. 


18x0. 

» 

The Kiko 

againfi 

Mastys and 
Folk am. 


Recognhsancn of 
the reputed fa¬ 
ther taken to ap* 
pear at the next 
fejjunt. 
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The Kino 
againfi 

&1artyk and 
Fulham. 


Fojter, they toot an obje&ion upon the late flat. 49 ( 7 . 3 . 
c. < 58 . f. 3. which, after reciting « that pariflies are often. 
“ put to great expence in enforcing the performance of 
“ orders of maintenance made on the filiation of baftard 
“ children,” enacts, “ that if any reputed father, &c., 
on whom any order of filiation or maintenance (hall have 
been made, {hall neglect or rofufc to pay any fum of 
money which he {hail have been ordered to pay for the 
relief of any fucli baftard child by any order, See. it {hall 
be lawful for any jufticc of tlic peace, and he is thereby 
required, up' n complaint made to him by any one of ihe ever - 
fiers of the peer of any pavifh, &c. liable to the mainte¬ 
nance of fucli baftard, or where fuch baftard fliall then 
be, and upon proof on oaih of the order for payment of 
fuch fum, and of fuch fum being unpaid, and of a de¬ 
mand andrefufal, &c., to ijfuc (n) his nvarranl to apprehend 
fuch reputed father and to bring him before fuch juftice 
to anfwcr fuch complaint: and if he do not pay what is 
due, or fiiew rcafonable and fufficient caufe to the juftice 
for net doing fo, the juftice is required to commit him 
to the houfe of correction or common gaol for 3 months, 
&c. Anu this provifion they contended was mandatory 
on the jufticc to iflue his warrant to apprehend in the 
firft inftance, and not a fummons only, which was applied 
for in this cafe. 


Abbot and deed, contra, were flopped by the Court. 

■ 

• 

(0) Note the different wording of this from the 2d felUon of the aft, 
where, upon the mother’s examination on oath, in the firft inftance, 
^charging the reputed father, the words are, “ it /hall be lawful to 
•• and for fuch juftice, upon application. Sec. to i/Tue out his war- 
<* rant for the immediate apprehending of fu h perfon fo charged as afore. 
“ faid, and for bringirg him before fuch juftice.’* This might be meant 
to provide againft the probability of the party’s abfeonding to avoid 
having an order made upoivhim. 


Lord 
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Lord Ellekeorougii C. J. Tlic pcrfon making the 
application to the magiftrates, being guardian of the poor 
of Dunsfold dc fado, n&ing in that charadcr, and re¬ 
cognized as fuch by the parifli, and no objedion being 
made by the general overfeers of the poor to this pcrfon 
making the complaint to the magiftrates, as againft one 
who ufurped their authority, we do not think that the 
magiftrates could enter upon fuch an occafion into the 
objedion that he was not duly appointed guardian. As 
to the cafes referred to touching certificates, requiring 
them to be figned by the full number of officers de jure 
competent to bind the parifli, they are very different. 
Where the parifli is to be bound thereafter by the ads of 
its officers, it mull be fliewn that they had a competent 
authority: but here Saclicr did no ad afliiming to bind, 
the parifli, but only applied to the magiftrates to take the 
examination of the woman, and put the matter in a courfe 
of inquiry. Then as to the objedion upon the late ad, 
it is the general duty of magiftrates, in cafes of this fort, 
where the complaint is merely for non-payment of money, 
to iffue a fummons in the firft iuftanee before they grant 
a warrant of apprehenfion, and it requires very ftrong 
words to take away the neceflity of the fummons. I re¬ 
member a cafe fome years ago where thopghthc words of 
an ad authorizing the magiftratc to ili'ue his warrant for 
a purpofe of this kind were very general, yet the Court 
held it to be the duty of the magiftrate to iffue his fum¬ 
mons in the firft inftance. And 1 cannot think that the 
words here ufed are fufficiently ftrong to take away the 
power of ifljiing his fummons. 


x8io. 


The K.in« 

afainft 

Martyr and 
Fulham* 


Bayley Jf. The ufe of the fummons is to give the 
party an opportunity of lhewing, if he can, that he has 

paid 



6z CASES in MICHAELMAS TERM 

1810. paid the money and obeyed die order, and fo to fheW 

■ .‘ that there is no ground for the complaint to authorife his 

apprehenfion. 

Marty* and 

Fulham. P<r Curiam , Rule abfoiute. 


Tim-fday t 
Ni/v* 15th. 

Ai to bail ex¬ 
ceeding 1000 /• 


REGULA GENERALIS. 

\ 

It is ordered, That from hencefordi in bailable- 
caufcs for any fum exceeding 1000/., it fhall be fuffi-* 
cient for the bail above to juftify in 1000/. beyond the 
fum fworn to* 
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Seddon againfi Senate. 

F covenant the plaintiff declared, that whereas on the 

28th of May 1801 an indenture under feal was made 
between the defendant and one J. B. Farkas , reciting 
articles of agreement dated 19th of June 1800, and that 
the defendant was become the foie proprietor of a medi¬ 
cine called Pnjiilles Martialles de Montpellier , or Aromatic 
Lozenges of Steel t and of the Tecipe for making the fame, 
and was alfo entitled to the copyright of a treatife written 
and publilhed by him concerning the faid medicine, enti¬ 
tled, &c.; and reciting alfo that Farkas had contra&ed 
with the defendant for the purchafe of the recipe and all 
his future intereft in the fame, together with the ftock of 
lozenges then unfold, and alfo the copy-right of the trea- 

be -would not thereafter, by himfelf or jointly with any other, frepareorfell, or engage with any other 
perfon in preparing or felling the fad medicine, &f<And then thi plaintiff fee out a fecond 
indenture, whereby the firft affignee aligned all his right, intereft, and property in the me¬ 
dicine to the plaintiff, fuhjeft to the covenant of refervation: and then the plaintiff fet out 
a third indenture between him and the defendant, reciting the two former, and that be bad 
agreed with the defendant for the ahfo/ute purchafe of all bit right, pare , and intereft , at well 
in the faid medicine, as in the one-third part ft refer ved to the defendant ; by which indenture 
the defendant bargained, fold, and afligned to the plaintiff all that third pare, and all other 
fhare, or proportions, right, title, intereft , claim, or demand whatsoever of the defendant to 
the fa ; d medicine, or to the profits, &c. habendum to the plaintiff in like manner as the de¬ 
fendant might have done if thofe prtfents had not been made .* with a c avenant that the 
plaintiff might at all times thereafter prepare and fell the medicine in the name of the defendant , 
and receive the profit thereof to hit own ufe ; and anotlfer covenant tor further ojfurance', for 
the more perfedt and abfolute aligning and affuring to the plaintiff the faid medicine and 
all the’profit! arifing from the fate thereof And then the plaintiff proceeded to aflign 
breaches in the wordt of the firft indenture between the defendant and the firfi affignee \ that the 
defendant prepared and fold the medicine, and alfo engaged with ethers in preparing and 
felling it for his own profit, Ac.: and charged fume of thefe breaches to be contrary to the 
firfi indenture, and to the defendant's covenants therein ninth the firft affignee \ but the fecond 
breach was cliarged to be contrary to the lafi indenture and to his covenant with the plaintiff. 

Held that the lafi indenture alone (without the confirmation, which, however, the con- 
ftrufiion of it received from the two former, recited therein,) fhewed an intention in the 
defendant, and the words of it were large enough, to aflign to the plaintiff r.ot only the 
one-third fhare of the profits referved by the firfi indenture, but all the defendant’s right, 
title, and intereft in the medicine, and all the future profits arifing from the file thereof; 
and that fuel) alignment of all his intereft and property in the medicine raifed tn implied 
covenant that he would not prepare or fqll the medicine, or engage with others in fo doing, for 
his own profit; fueh preparation and fate being a retention and cxcrctfe of the right of preparing 
and vending the medicine of which he was omo the proprietor, in derogation of his deed,- 
whereby lie had conveyed fuch right to the plaintiff. And held that the fecond breach wjj 
Well aligned, which was charged to be againfi hit avaunt in the lafi deed with tl e plaint ff, 

14 life, 
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1810. 

VutfAay, 

Nov. aoth* 

The plaintiff 
declared in co« 
venant, and fet 
out firft an in¬ 
denture, where¬ 
by the defend¬ 
ant, the original 
proprietor of a 
medicine, bar¬ 
gained, fold, and 
afligned ail his 
right, intereft, 
and property in 
it to a thitd 
per ion, fubjeft 
to a covenant 
by the affignee 
to pay him one- 
third of the pio- 
fiis during his 
and his wife's 
lives; and alfo 
covenanted with 
the aflignee that 
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tife, and all the defendant’s right and intereft in the ar-, 
tides of the 19th of June 1800, at the prices and 
to the covenants therein contained; it was witnefled that 
in purfuance of the agreement, and in confiderationof 
500/. paid to the defendant by Farias, the defendant bar¬ 
gained, fold, and a digued, transferred, andfet over to 
Farias the faid recipe, art, or myftcry of preparing the 
faid medicine, and alfo the copy-right of the faid treatife, 
and all the right, and intereft, benefit, property, claim, 
and demand whatfoever of the defendant in and to the 
faid lozenges and treatife, and alfo all the defendant’s 
intereft under the faid articles of agreement, together with 
the articles themfclves, fubjeft to the covenants and 
agreements therein contained on the part of the defend¬ 
ant, and the profits arifing from the falc of the lozenges 
and treatife, and all the copies then unfold, and the ftock 
of lozenges on hand; habendum the faid recipe, art or 
myftery, and the faid treatife, and the intereft of the de¬ 
fendant in the faid articles, and at all times thereafter to 
demand, receive, and take the whole profits and intereft 
thereof unto Farias and his afhgns, in like manner, and 
as amply as the defendant could have prepared and fold, 
received and taken the fame, had thofe prefents never 
been executed.* And the defendant thereby covenanted 
to Farias that he (the defendant) was folely poflefled of 
and entitled to the faid recipe and copyright, and that 
the written paper then delivered to Farias was the true 
recipe for preparing the faid medicine, and that the de¬ 
fendant had not oifeovered nor would difclofe the art of 
making the faid lozenges or their ingredients to any per- 
fon j and that the defendant would not at any time thereafter 

m • 

either by himfelf, or jointly with any other perfon or perfons, 
prepare, utter , or fell, or caufe or procure to be prepared, tic*, 

dr 
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f r engage.or be concerned with any other perfon or perfons m 
or felling the jaid lozenges, or any quantity thereof, 
toothy other perfon or perfons in Great Britain, Ireland, or 
tlfhijftere, for the profit or advantage of the defendant, his 
exeemb's, fsfe., for any rate or price, or upon any terms or 
conditions whatfoever, or be in any manner dire&ly or irtdt - 
refoly concerned in making or vending any mtdicine whatever 
of A fimilar efficacy or quality, fo as in any manner to injure 
the file of the faid lozenges or medicine, or the faid J. B. Far- 
kas, hii executors, &c. or affigns, in the produce thereof, 
under the penalty of 5000/. And the defendant thereby 
authorized Farias, his executors, &c. to fign the defend* 
ant’s name to all labels ‘which fhould be neceflary to be 
affixed to the faid lozenges, as a mark of their authen¬ 
ticity. And by the fame indenture Farias covenanted to 
pay to the defendant, his executors, &c. during the lives 
of the defendant and his wife, and the furvivor of them, 
m yearly fum equal to 1-3 d of the profits arifing by fale of 
the faid medicine. That by another indenture under feal, 3 iirdrmnf 
of the 12th of January 1805, between the faid J. B . Far- \\^{ 
has and the plaintiff, reciting the indenture of the 28th 
of May 1801, and that the plaintiff had agreed with Far- 
kas for the abfolute purchafe of his future intereft under 
it; Farias, for the confiderations therein mentioned, bar¬ 
gained, fold, affigned, transferred, and fet over*to the 
plaintiff the faid recipe, &c. and copy-right, and all his 
light and intereft, benefit, property, claim and demand 
whatfoever, both in law and equity, of and in die faid 
vecipe, &c. and copy-right, and all his intereft under and 
by virtue of di€ indenture of the 28th of May 1801, or 
-die faid articles of agreement, to hold the premies and 
the whole produce and profits thereof unto the plaintiff, 
in like manner to all intents and purpofes as he [Farias) 

Vol. XIII. IS roighf 
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3 <i Indenture, of 
id 'July 1805. 


might have prepared, fold, received, arid taken the fame# 
had thole prefents never been made; and fubje& toithe 
covenant in the indenture of May 1801, and particularly 
to the payment of the one-third ihare.of the profits there¬ 
by refcrvcd to the defendant, &c. That by another in¬ 
denture under feal, made the 2d of July 1805, between 
the plaintiff and the defendant, reciting the former in¬ 
dentures of alfignmerit and articles of agreement; and 
reciting that the plaintiff had agreed with the defendant 
for the abfolute purehafe of all the right,Jhare, and interfl of 
the defendant as well of, in, and to the fold medicine , as of, 
in, and to thefaid third part or Jhare, or other part or Jhare 
of all die faid profits arifing by fale of the faid medicine 
fo referred and made payable to the defendant, his exe¬ 
cutors, &c. during the lives of him and his wife, and the 
furvivor of them, under the faid indenture of alignment, 
or otherwife howfoever; as well fuch fliare of the faid 
profits as had been already received by the plaintiff, as of 
all future profits that Ihould arife from the faid medicine, 
for 300/.: it was witneffed that for the confiderations 
therein mentioned the defendant bargained, fold, affigned, 
transferred, and fet over to the plaintiff all that i-^dpart 


or Jbare y and all other part, or Jhare, or proportions, right, 
title, interejl, claim, or demand whatfoever of the defendant to 
the faid medicine ; or in or to the profits that had arifen or 
been received, or that Jhould arife by the fale of the faid me* 
dicine, under “the indenture of the 2%th of May 1801, or of 
the articles of agreement of the 19 th of June 1800, or other* 
*wife howfoever; to hold to the plaintiff in like manner ^as 
the dfendant might have done if thefe prefents had not been 
made. * And it was further witneffed that v for the confi- 
deration aforefaid the defendant releafed and difeharged 
the plaintiff from all fums which the defendant his exe¬ 
cutors^ 
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tutors, &c. fhould'be entitled* to receive ftsom'thepUdn - - l8to. 
di# on’account of'the profits arifing from the fale of the' stnon 

’jTaid medicine, and from all covenants and agreements 
contained in the indenture of the 28th of May 1801, or 
in,the articles of agreement of the 19th of June 1800. 

An& the defendant alfb covenanted to the plaintiff, that he 
'had good right andfull power to fell the faid part orJbare of 
him (the defendant) in or to the faid medicine, and the 
profits arifing from the'fale thereof, for the ufe and benefit 
. of the plaintiff; and that it fhould be lawful for the plain¬ 
tiff, from time to time and at all times thereafter, to prepare, 
compound, or make the faid lozenges or medicines, and to fell 
■ the fame in the name of the defendant, and to receive the profits 
arifing from the fale thereoffor his (the plaintiff’s) foie ufe 
and benefit. The defendant alfo covenanted that he, his Covenant for 
executors, &c. fhould and would, from time to time and f urtbtr 
at all times thereafter, upon the reafonable requeft and at 
the charge of the plaintiff, his executors, &c. make, do, 
and execute all fuch further a&s, deeds, matters, and 
things whatfoever, for the further, better, more perfectly and 
abfolutely affigning and offering to the plaintiff the faid medi¬ 
cine and copyright, and all the profits arifing from the fale 
thereof refpeftively, and all other the premifes thereby 
affigned or intended fo to be, as by the plaintiff, his exe¬ 
cutors, &c. fhould be reafonably devifed, or advifed and 
requefted. The plaintiff then affigned the following Brtatltn 
breaches; iff, that' after making the feveral indentures, 4 
viz. on 1 ft of June 1809, and at other times, the defend- 
'ant prepared, uttered, and fold clivers of the faid lozenges, 
and was engaged with other perfons in preparing and 
felling divers quantities of the faid lozenges, fot his own 
profit and advantage, contrary to the force, form, and 
iffefygf the faid indenture of the 28th of May 1801, 

F % and 
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and of his covenants -with Farkas and his alliens as afo|5Jfc 
faid. 2d, That the defendant prepared, uttered, and 
fold divers of the faid lozenges, and was alfo engaged, 
with other perfons in preparing and felling divers quan¬ 
tities of the faid lozenges, for his own profit and advan¬ 
tage, contrary to the indenture of the 2d of July 1805, 
and to his faid covenant with the plaintiff. 3d, That the 
defendant printed and publilhed for his own benefit and 
profit a new edition of the treatifej contrary to the inden¬ 
ture of the 28th of May 1801, and to his covenant there¬ 
in made as aforefaid. 4th, That the defendant was 
concerned in making and vending a certain medicine, of 
a fimilar efficacy and quality, fo as greatly to injure the 
fale of the faid lozenges and medicine, and thereby in¬ 
jured the fale of the faid lozenges or medicine by the 
plaintiff*, contrary to the indenture of the 28th of May 
1801, and the defendant’s covenant therein made as afore¬ 
faid. And fo concluded to the plaintiff’s damage of 5000/. 
To this declaration the defendant demurred generally. 

Richardfon, in fupport of the demurrer, as to the firft 

breach, objetted that there was no privity of contratt 

between thefe'parties: the breach complained of is of a 

covenant made by the defendant, not with the plaintiff, 

but with Farkas: and it is a mere perfonal covenant, in 

which the plaintiff, as affignee, can acquire no privity, and 

which he cannot enforce by a£lion in a court of law. It is 
* '« 
an attempt to make a perfonal covenant run with a chattel 

or chofe in a&ion, in like manner as covenants touching 

the realty are fometimes held to run with the land and to 

bind the affignee. The only queftion can be, whether 

the laft indenture of agreement, of the 3d of July 1805, 

between thefe parties, can fo far embody and adopt the 

12 former 
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formeycovenants between the defendantand Farhas^^ 
foTuffam die breaches thereof alleged by die plaintiff* in" 
this anion againft the defendant: but the covenants are 
altogether diftinft: the laft indenture only relates to the 
one-third fhare thereby conveyed; and. the breaches (cx- 
ce^t the 2d) are all afRgned upon the covenants with 
JFarkibs. The object of the laft indenture wa9 merely to 
buy up and redeem the annuities payable out of the pro* 
ceeds of the medicine to the defendant and his wife* 
[Bayley J. obferved, that the covenant for further affur-> 
ance had a larger fcope than that, and indicated a more 
general intent.] The indenture however only qfftgns the. 
onfi-third Jbare t £sV.; that which had been before refervetl 




1810. 


Swoon 

SiKNrk 


to the defendant: and that appears more plainly by the 
habendum. But fuppoiing that by this alignment 3 good 
intereft in the fubjeft matter were conveyed to the plain¬ 
tiff, the purchafer, and he thereby acquired a property in 
it, the law would give him the ordinary remedies againft 
a wrong-doer who invaded that property, without the nc- 
ceffity of transferring by implication the covenants be¬ 
tween the defendant and Farhas Into the indenture of 


July 1805 between the prefent parties. It is not every 
wrongful aft upon the fubjeft matter of a covenant which 
will enable even the covenantee to fue upon the cove¬ 
nant ; but it muft be fomething which goes in derogation 
of the whole right of enjoyment. As where one covenants 
for quiet enjoyment i if he himfelf enter and ouft the 
grantor; that is an exprefs breach of his covenant: but if 
he only commit a mere cafual trefpafs upon the land, the. 
law leaves tfie grantee to proteft his property by the or¬ 
dinary remedy of trefpafs. So if a* fhip were fold by bill 
of fale under feal, and afterwards the vendor commit any 
sift of trefpafs upon the- fhip, or if he even took wrongful 

F 3 poffeiB&i 
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poffeffion of it, the law would not raife an implied eote# 
riant by the vendor out of the contract Of fale for the-quiet 
enjoyment of the vendee, in order to afford him redrefs; 
becaufe the Ordinary remedies of trefpafs and trover 
would he fufficient to prote& his property. As to the 
fecond breach, which alone is afligned upon the de¬ 
fendant’s covenant with the plaintiff in the indenture of 
July 1805 ; he obje&ed that there was no covenant fet 
out in the declaration from that indenture to which 
that breach could be referred. The two cofenants fet 
out from it are, firft, a covenant of title in the de¬ 
fendant, and of permiffion to the plaintiff to ufe the de¬ 
fendant’s name in making, &c. the medicines for his foie 
profit, and next a covenant for further affurance; but 
there is no covenant that the defendant (hall not fell, &c. 
the medicines ; on which that breach is founded. 


Taddy, for the plaintiff, faid that he did not mean to 
contend that covenants might be annexed to and rim 
with a perfonal chattel, the fame as with the realty; 
but looking to the indenture of July 1805 between thefe 
parties, it was manifeftly their intent that the defend¬ 
ant fhould no longer have any ftiare of this medicine as he 
had before \ but that he was to convey and affure His 
whole right and intereft therein to the plaintiff: arid 
that intent, if it can be colledled from the words, muft 
govern; and where the words are ambiguous, they muft 

be taken moft ftrongly againft the covenantor. The 

- * » 

fituation of the parties, as it appears upon this record, 

\ ■ ** 

at the time when the deed of July 1805 was executed, 
ferves to explain their intent in that deed. The defend¬ 
ant havipg been originally the owner of a certain medi¬ 
cine, with the fecret of preparing, and the foie power 

8 of 
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of vending it, by the firft deed of May 1801, trans¬ 
ferred all his right, intcreft, and property in the exclufive 
preparation and fale of it, to Farias , referving one third 
of tiie yearly profits. By the fccond deed of January 
1805, Farias afligned ail his right, intereft, and property • 
in die medicine to the plaintiff. Then, by the third 
deed, which recites the two former deeds, and that the 
plaintiff had agreed with the defendant for the abfolute 
purchase of all the defendant’s riglit, (hare, and intereft, 
as well of tin, and to the faul medicine, as of, in, and to 
the faid third part, t$c. 5 the defendant bargains, fells, 
and afligns all that i-3d part, and all other part or 
{hare, or proportions, right, title, interef, claim , or demand 
whatfoever of the defendant, to the faid medicine, tsfe. ; and 
of the profits, &c., under the indenture of the 28th of 
JUay 1801, or other-wife howfoever. And then there is a 
covenant that it fliould be lawful for the plaintiff at all 
times hereafter to prepare the faid medicines , and to fell the 
fame in the name of ike defendant, and receive the profits to 
the plaintiff* sfoie afe . Tiiefe words, and the whole fcope 
of the laft deed, (hew a manifeft intention in the defend¬ 
ant to hind himfclf to the plaintiff by the words of the 
firft covenant j and therefore his preparing and felling the 
lozenges for his own profit, contrary to his exprefs cove¬ 
nant made with Farias in the indenture of May 1801, 
is a breach in fubftancc and effect, though not in exprefs 
words of his covenant with the plaintiff in the deed p£ 
July 1803. In Browning v. Wright (a), Lord Eldon, re¬ 
ferring to the cafe of Johnfon v. Proctor (£), faid that it 
proceeded on the principle that the covenant was to be 
£oaftrued according to the intention of the parties. 
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5That the grantor having ftated in the recitafe jik it'he 
was interfiled in the whole of the premifes, when in ftfSfc 
he was interefted in a moity only, the Court wouhJnot 
permit him to contend that a covenant for quiet enjoy* 
Vment, notwitb/landing any act done by him, waB Satisfied by 
a Compliance with the mere words of that covenant,'in a 
cafe where the grantee had fuffered eviftion, not in ccnte 
fequence of any aft done by the grantor, but in confe- 
quence of the badnefs of his title. The recital itfelf amount-, 
ed to a warranty.” He alfo referred to 2 Roh Abr. 3547. 
/. 50., and Coffins v. Coffiens , Wittes , 25. as inftanceS • of 
conftruftion of words in the condition of a bond ac¬ 
cording to the intent of the parties, beyond the mere force 
of the words themfelves: and then obferved, that the word 
dedi in) had been held to be a warranty in the cafe of a 
freehold or inheritance ; and that concefli (b) raifes an im¬ 
plied covenant in die cafe of a chattel intereft. [Lord Ellen- 
borough C. J. obferved that the argument of the defend¬ 
ant's counfel went further; that the defendant having 
conveyed all intereft in the fubjeft-matter out of him- 
felf, the plaintiff had no remedy on die covenant, but 
only the fame remedy as againft any wrong-doer. 
That if one fold and covenanted to another an eftate 
with the common covenants, and afterwards went on it 
to fport, the purchafcr could not maintain covenant.3 
That would be no affertion of right and title in the ven¬ 
dor, but a mere wrongful a£l: but here the aft done is 
an affertion of right and title, as much as the nature of 
thft thing will admit of. It would be nugatory to fup- 
pofe that the defendant meant to proteft the plaintiff 
againft'the afts of other, perfons who did not know 
fic ret of the medicine, and not againft himfelf who 

(«) Holts' ctfe, 4 Rtf. !«• b. (£) Vide Spacer's cafe, 5 Rif. 18. 

was 
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w?s privy to k. By the laft deed the defendant-givee 
<$he privilege in terms of ufmg his name to tfre plaintiff 
for this purpofe, and by that covenant precludes himfetf 
from ufing his own name fog. the fame purpofe. Then" 
he adverted to the third breach, for printing and publifhing 
the treatife, the copy-right of which was affigned; and 
urged that by the fiat. 8 Ann. c. 19. which veils the pro* 
perty of books in the authors for 14 years and enable? 
them to aifign, the covenant would run with the afligtv 
ment. [But Bayley J. obferved that the txclufive right of 
publication was limited by that aft to 14 years; and it 
did not appear that the period was not expired j therefore 
the cafe could not be brought within that flatutc.J 

Ricbardfitt , in reply, maintained that the recital of the 
deed of July 1805 did not fupport the argument as to 
the further intent of the defendant to aflign and allure £p 
the plaintiff the whole of the medicine beyond the one* 
third of the profits which remained in him to convey, 
and which alone the words of alignment and of the la* 
bendyim purpoited to conveyj and therefore the cafes 
cited did not apply. Even a tovenan* for quiet enjoy* 
ment, he contended, would not go the length of the 
plaintifPs argument; for thaf would only defend the co¬ 
venantee againft entries or alfcrtions of title: and the 
implied .covenants arifing out of the words dedi et 
concejfi could not go further: they would bind the party a? 
to what he had to grant, but would not bind him againfi 
future wrongful afts. [Lord Ellenborough C. }. wilhed 
that the cafes upon the extent and meaning of thofc 
words had been further iuveftigated, for the purpofe of 
feeing whether they did not extend to proteft not only 
fhe prefent title but (he future enjoyment of the grantee 

from 
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ftom die wrongful a#s of die grantor («).] Evenif the ‘ 
>cifes go that length, (till the breach niuft be. founded 
upon an aflertion of title * otherwife the party trefpafimg 
is no more than-a mere wrong-doer, againft whom the 
other has his ordinary remedy* [Toddy obferved that the 
foil breach charged not only that the defendant himfelf! 
prepared and fold the medicines, but engaged with others 
in doing fo for his own profit 5 which was more than 3 
cafual wrongful a#. The Court faid they were aware of 
that j and the fame was alleged in other breaches.] 

Lord Ellenborough C. J. The fame fenfe is fo be put 
upon the words of a contra# in an inftrument under 
feal, as would be put upon the fame words in anyinltru-i 
ment not under feal for the fame intention mull be col- 
le#ed from the fame words of a contra# in writing, 
whether with or without a feal. Now here the proprietor 
of a medicine having before conveyed all his right and 
interell, in the making and vending it, to another; refenr¬ 
ing to himfelf one-third of the profits for the lives of 
himfelf and his wife, and the furvivor of them; which 
other perfon had alfigned all his intereft in it to the plain¬ 
tiff ; by a fubfgquent deed not only releafes his interell 
in the remaining third part, but bargains, fells, and af- 
figns to the plaintiff that third part, “ and all other part 
« or (hare, or proportions, right, title, interell, claim, or 
« demand whatfoever of him, the defendant, to the faid 
“ medidine, &c.” Then having fold and alfigned the 
medicine, by words competent to convey the whole pro¬ 
perty in it, as he has done by this deed, when he is af¬ 
terwards concerned with others in the making and vend- 

(«) YlielGt. lift 384* which colle&s many of the authorities oa 
4 ri>je&. 

in g* 
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feg. on his own account, of the fome medicine, if .not 
that ft manifeft- breach of his covenant ? How, can he be., 
faid tt> have conveyed ail his right, title, and intereft in the 
fdk|edt-matter, if he retain the making and-vending and 
the .profits arifing from the fale of any part of it ? It 
if in manifeft contravention of his .contract for the fale 
■of the whole. I do not think therefore that we need 
look any further into the cafes which have been ad¬ 
verted to. In moft of them I prefume that the covenants 
would be found to apply to real property, and to turn 
upon particular words, which may not fo aptly apply 
to this cafe : but here it is fufficient to fay^tliat the de¬ 
fendant’s making and felling and retaining for his own be¬ 
nefit the profits of that in which he purported to convey 
all his right, title, and intereft to the plaintiff, is againft 
the true meaning and effe£ of his covenant. When I 
firft looked at the cafe, I own my opinion leaned the 
other way; but on further confideration I think the ^ 
plaintiff is entitled to judgment on the ground I have 
ftated. 
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Grose J. There appears in the deed a manifeft inten¬ 
tion of the one party to fell the whole of his. intereft in 
the making and vending of this medicine, and of the other 
to purchafe the whole intereft in it. When therefore the 
defendant bargains, fells, and alfigns to the plaintiff 
all Ills third part, and all other part, &c., right, title, 
intereft, claim, or demand whatfoever in the paft or fu¬ 
ture profits of the medicine, under the indenture of May 

f » i 

l8oi, &c., or otherwife howfoever; what elfc could he 
have infant but that die vendee fhould have the' foie pro¬ 
perty and vending of the medicine ? It amounts to a 
covenant that the whole of the thing bargained and fold 

fhoulcf 
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fiiould be the exclufive property of the vendee: thqi 
breach therefore of that covenant is well a&gned. ^ ^ 

Le Blanc J. The quell ion arifes upon the left deed | 
and though there had beenno other deed than that, Ilhould 
have thought that the words of it which have been re* 
ferred to would have amounted to an implied covenant 
on the part of the defendant to convey to the plaintiff 
the foie vending and profits of the medicine: but thc'ar* 
gument is very ftrongly fortified by the reference to the 
former deeds, in the firil of which die defendant had ufed 
the ftrongoft terms of conveyance as to the future right 
of making and vending of the medicine. The lafb 
deed recites the two former, by the firft of which it apt- 
pears that the defendant had parted with all his future 
intcrcll and property in making and vending the medi¬ 
cine to one Farkas, who thereby covenanted tp pay 
the defendant, during the lives of him and his wife, 
and the furvivor, one third of the profits: and by the 
fiecond deed it appears that Farias had alfigned all his 
intereft and property in the medicine under the firft deed 
to the plaintiff; fubjclt to the yearly payments of one 
third of the profits to the defendant and his wife and 
then the third t deed proceeds further to recite « that the 
<* plaintiff had agreed with the defendant for the abfo- 
«lute purchafe of all the right, jhare, and intereft of the 
« defendant not only in the one third of the profits re¬ 
ferred to him By the firft deed, but “ as well of in, and 
t( to the faid medicine, as of, in, and to the faid third 
"•part, 8 tc. So much for the recital. And then the de¬ 
fendant proceeds to convey to the plaintiff, not only his 
one third part, but « all other part, &c., right, title, in- 
Pfbreft^ claim, or demand whatfoevei to the faid modi* 
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* cine, And that brings it to the gueftion, whe- 
Iher, when it appears that the defendant had agreed, to 
p£rt, with, his whole intereft in the medicines, and , he 
dees convey in terms large enough to cover his whole in¬ 
tereft, the law will not imply a covenant that he (hall- 
not himfelf vend that for his own profit which he had 
agreed to fell and had fold to another P And it appears 
to me'that the breach alGgned againft him in that refpe& 
is not like a mere tort committed by a ftranger ; but is a 
breach of . that right which he had conveyed to another. 
He has done that which is jhe exercife of an aflumed 
right over a fubjeft matter which he had before co¬ 
venanted to convey and had conveyed to the plaintiff: 
and I alfo think that the manner in which 4hat breach 
is aligned is not merely as in the cafe of a tort by a 
ftranger, but as of a right conveyed to the plaintiff by 
the deed of the defendant. 
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Batlet J. The Cotcrt do not fay that all the breaches 
nifigned maybe fuftained; but it is fufficient to entitle 
the plaintiff to judgment if any one of them be rightly 
■affigned: and I agree with the Court that on the fccond 
breach the plaintiff is entitled to judgment. A covenant 
is nothing more than an agreement, in conftruing which 
we have only to look to the fair meaning of the parties 
tp it: and if the agreement were in fubftance and effe& 
that the defendant would'fell and aflign to the plaintiff 
the foie right of miking and vending the medicine for 
his profit, and that the defendant would not interfere 
with him in making and vending it; that raifes an im¬ 
plied covenant on the part of the defendant that he would 
not make and vend it; and if he do afterwards ngpke 
nnd vend it, it is a breach of that implied coveni^t. Now 
Aere, by the deed of July 1805, the defendant recites 

that 
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that the plaintiff had agreed with him for the abfohrte 
purchafe of all his right, (hare, aqd intereft, as well inthte 
laid medicine, as in the faid third part of the profit? 
which had been before referred to him 5 and then he 
proceeds to fell and aflign to the plaintiff all that third 
part, and all other rights title , and interejly in the medicine / 
amd ufing other general words, which would be fufficient 
to convey the other two thirds, if the firft fet of word? 
were not fufficient. But it does not even reft there; for 
there follows a covenant by the defendant, that it {hould 
be lawful for the plaintiff, at all times thereafter to pre¬ 
pare and fell the faid medicines in the name of the de¬ 
fendant, and to receive the profits thereof for the 
plaintiff’s foie ufe; and another covenant for further at 
finance, that the defendant would upon requeft do and 
execute all fuch furKxer a&s and deeds as Ihould be ad- 
vifed for the more perfect and abfolute affigning and a£» 
furing to the plaintiff the faid medicine and copyright, 
and all the profits arifing from the fale thereof. It ap- 

1 

pears therefore, by the language of the third deed alone, 
that the defendant contracted with the plaintiff that he 
{hould have the foie exercife of the right of making and 
felling thefc medicines for his own benefit: and then 
the queftion is whether the conduft of the defendant in 
interfering with that right which he had before conveyed 
to the plaintiff be not a breach of his covenant. As in 
Pomfret v. Ricroft [a) Tivyfden J. (who differed from the 
reft of Jthe reft of the Court upon the cafe in judgment) 
agreed that the grant of a water-courfe implies a cove¬ 
nant by the grantor not to difturb by any a£t of his 
own the grantee in the enjoyment of it $ and therefore 
tbit a fubfequent aCl of difturbance by the grantor in 


(a) 1 Sound, jilt 


{topping 
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(topping the watercourfe would give the grantee an ac¬ 
tion of covenant againft him. And if one make a leafe of 

a houfe and eftovers, and afterwards cut down all the 

* . »■ 

wood out of which the eftovers were to .be taken, the 
leflee (hall have his remedy by aftion of covenant againft 
him $ it being a misfeazance in him to annul or avoid his 
own grant. So in Rujfel v. Gulwcl (a), it was agreed that 
if one make a leafe of lands, referving a right of way, 
or common, or other profit a prender j if the leflee dis¬ 
turb him in the enjoyment of the way, &c., covenant 
will lie for fuch difturbance. To apply the fame principle 

J JW 

to the prefent cafe : the defendant afligns by deed all his 
right, title, and intereft in the making and vending of a 
certain medicine to the plaintiff j and afterwards he dis¬ 
turbs him ih the enjoyment of it by making and felling 
it on his own account: that therefore is in breach of his 
covenant. 

Lord Ellenborough C. J. afterwards obferved that 
no argument could be drawn from the opinion delivered 
by the Court* to authorize the extenfion of the doftrine 
to the wrongful aft of a ftranger :but they confidered the 
breach committed by the defendant as the retention and 
exercife of a right by him, the original proprietor, over 
the. medicine which he had conveyed to the plaintiff. 

Judgment for the Plaintiff 
on the fecond breach. 
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a covenant in r PHE plaintiff declared agamft the defendant m cove* 

leafe for 11 yean nant upon an indenture of leafe, dated the 30th of 

fhaTthc tenant May 178 6, and made between O. Bowles and J. Luck / 

hng 1 tfie * 1 ierm, U " whereby Bowles, for the coufiderations therein mentioned, 

cut down any of demifed to Luck certain lands; habendum to Luck . his 
the coppice c/^ _ 

left than toytart executors, adminiftmtors, and afligns, for 21 years from 
growth, or at 0 J 

•ny unfeafona* Michaelmas then next, at a certain rent ; by which indent 
bJe time of the . 

year s hut at the ture it was covenanted that Luck, his executors, &c. 
£tdi «7 ^ lou ^ not at any time during the term cut down any of 
JJJJ aaJSJla- coppiceor underwood, which at the time of making 

hu of ail fiicb the faid indenture were, or dming the term ihould be* 

growth of eofpite jg. 9 

at Jbauid be then (landing or growing upon the demifed premifes of lets 
growing } was than ten years growth , or at any unfeafonablc time in th* 
to\t»*gn!rMati. year, or in any unhufbandlike manner. But at the ex- 
l^wnnoiild 0 * pi ratl ' on of & e term, Bowles , his heirs, &c. agreed to pay 

by any other Luck, his executors, &c. the Value of aWfuch growth of 
fart ol the in- ' ° 

. liniment (hew. coppice and underwood as ihould be then (landing and 

ipg % different . . . , . 1 t 

intent) to hind growing; the lame to be valued within two months of 

whom1he d * *° the expiratjon of the term by two appraifers, one to be 

covenant were chofen by each party. The declaration then dated that 

to be attributed, Luck entered on the premifes, and died pofleffed on the 
to pay the te- r 

nant for the va- j oth of Jan. 1 702, having, made J. Garner his executor* 
Iuc of all the ^ 

coppice of hfi who entered arm was poffeffed for the reiiduc of the term : 

than to years * 

growth ielt Handing 

on the demifed premifes at tbe end of the term; though no fpecial confederation appeared 
on the face of the deed for the landlord’s agreeing to make a compenfation to the tenant for 
the value of fuch part’of the coppice, which the tenant was not entitled to cut. One Judge, 
who diffented, thought that the words “fiicb growth" referred to a growth of 10 years, 
though inaccurately expreffed $ founded on a ftrong prefumptionof the meaning'of the 
fatties as gathered from the reftri&ion on the tenant not to cut coppice of lefs than 10 years 
growth, and to the period of the year when the tenancy would end j which was before the 
tutting feafon, but after a portion of the coppice would be of 10 years growth* '• 

*■ ^ 1 ' and 
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that while Garner was fo pofleffed, viz. on die 2.7th of 
Nov. 1793, a writ of fieri facias iffued out of B. R. to 
the fheriff of Kent to levy a debt of 2000/. and cods re¬ 
covered againft Garner as fuch executor by 7 . Milder, by 
virtue of which the faid indenture of leafe was duly taken 
in execution and fold to the plaintiff for 320/.} and by 
an indorfement duly made thereon, attefted, &c. and 
fealed with the feal of office of the faid iheriff, was by 
him duly bargained, fold, and affigned to the plaintiff in 
confideration of 320/. paid by him: by virtue of which 
affignment the plaintiff ertere^ and was poffeffed for the 
refidue of the term: and that while he was fo poffeffed 
the reverfion of the premifes expectant on the dctermina- 
. don of the faid term legally came to and vefted by affign¬ 
ment in the defendant. And then ^ proceeded to allege 
that, at the expiration of the term on the 29th of Septem¬ 
ber 1807, the plaintiff delivered up pofleffion of the pre¬ 
mifes to the defendant, at which time there were Handing 
and growing thereon 100 acres of coppice and underwood 
of the value of 500/., and which had been Handing and 
growing thereon for left them 10 years and more titan two 
months next before the expiration of the faid term, and 
which were at fuch expiration of the term left by the 
plaintiff Handing and growing upon the d^mifed premifes. 
And then it averred that the plaintiff within two months 
of the expiration of the term requeffed the defendant to 

V 

chufe an appraifer to value the coppice and underwood on 
his part, &c. but the defendant refufed, &c. and difeharged 
the plaintiff from chufing one on his part, and had not 
at any time paid or tendered to the plaintiff the 
value of the faid coppice and underwood $ contrary to the 
faid indenture, &c. to the plaintiff’s damage of 500/. The 
defendant, after craving oyer of the indenture, whffih was 
Vot.. XIII. G ftt 
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18 io. fet out at large, but which did not appear to aid the con- 
1 ftmdion of the covenant in queflion, demurred generally* 

Tindal, in fupport of the demurrer, contended that 
under the covenant dated, the landlord was only bound to 
pay the tenant the value of the coppice and underwood 
left (landing on the premifes at the end of the term, 
which was of die growth of io years and upwards. The 
tenant Lad no right to cut any of lefs growth ; and it may 
be queftioned whether die property in fucli as was of left 
than io years growth palled to him at all; but at any 
rate the feufe of the thing fpeaks the true intention of die 
parties, dial die landlord only agreed to make the tenant 
a compenfation for that which he might have cut, but 
thought proper to leave for the benefit of tbe eftate. It 
would be abfurd for the landlord to agree to pay for that 
which the tenant had no right to take away: there would 
be no confideration for fuch an agreement. Such would 
have been the lit nation of die parties if this covenant had 
not been made j for the cuftom of the country regulates 
die cutting of coppice at certain periods of growth j and 
this will guide the Court in the conftrudion of the cove¬ 
nant according to die intent of the parties. The parties 
muft have contemplated that the tenant would have to 
. cut two growths of io years each within the 21 years for 
which the term was granted: and as the feafon for cutting 
’ is after Michaelmas, when the term would expire in the 
21 ft year, it was to be expeded that the tenant would 
take the advantage of the lall year’s growdi to incrcafe 
the value of the coppice which he was entitled to cut at 
the end of the 2odiycar, or to take the benefit of a rifing 
market, and alfo to oblervc his own covenant not to cut 
at an unfcafpnablc time: and tjiefe confi derations fairly 

account 
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account for the undertaking of the landlord to pay.th^ 
value of any coppice that might be left (landing on the 
premifes of more than io years' growth; but it is impofli- 
ble to account reafonably for bis agreeing to pay for that 
which was of lcfs growth, which the tenant had no right 
to cut. The meaning of the word fuch (fuch growth) 
mud be colle&ed’from the fenfe of the whole covenant 
taken together: the mere words are not very intelligible; 
“ fuch growth of coppice as (hould be then growing" is 
a very imperfe£l and incorrett mode of expreffiori, unlefs 
conftrued by reference to the preceding part of the cove¬ 
nant to mean fuch coppice of io years* growth as (hould be 
then growing. 

Gurney , contra, relied upon the words of the covenant 
according to tlieir plain grammatical conftru£tion. The 
landlord agrees in exprefs terms “ at the expiration of 
** the term to pay to his tenant the value of all fuch 
*< growth of coppice as (hould be then (landing and 
** growingthe only growth mentioned before is t( of 
** kfs than io years* growth it muil therefore mean that 
he was to pay for all the coppice of Ifs than io years' 
growth left (landing at the end of the terjn, and cannot 
by any rule of conftru&ion fignify a growth of more than 
1 o years. However reafonable therefore the cafe fuppofed 
by the defendant’s counfel may be, as a ground for con- 
ftruing the agreement as he does, die anfwer is, that no 
fuch cafe is exprefTed, or can be implied from the words 
of the covenant. And on the other hand, it may as well 
be fuppofed that as the landlord would have an intereft 
in encouraging the tenant to nurfe and take care of the 
coppice, fo that it might be in the beflf (late of growth 
when he refumed the cilate, that would b^ a reafonably 

G X con. 
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donffderation to engage him to pay the tenant for it ill 
proportion. He alfo observed, that the plaintiff was put 
under a di&dvantage by the defendant having demurred 
instead of pleading iiTuably and going to trial ;, for then 
it would have appeared that the plaintiff had paid the 
preceding tenant for every thing that was left in the 
ground by him according to cuftom; and therefore the 
tenant was now entitled to Hand on the drift words of 
the covenant. 


Tindal replied, that if there were any cuftom which 
could affeft the conftruftion of the covenant, the plain¬ 
tiff might have fet it out, and the demurrer would have 
admitted it. * 

Lord Ellenborough C. J. This cafe turns upon the 
mere grammatical conftruftion of the words of the cove¬ 
nant ; for no argument can be derived from the body of 
the leafe to aflift materially in giving them auy other 
fenfe: and if the grammatical conftruftion be reafonably 
clear, I muft put that conftruftion upon them, though I 
cannot readily conceive why the landlord fhoitld agree to 
compenfate th<f tenant for that which he would have been 
entitled to without making any ccmpcnfation. I am led 
to believe that there may have been fome ulterior confi- 
deration not expreffed in the leafe for this engagement by 
the landlord *, but I cannot look to that, but only, as ray 
predeceffor faid upon another occafion, to the four corners 
of the inftrument, in order to difeover the intention' 6f the 
parties. The words of the covenant are—that the tenant 
(hall not at any time during the term cut down dny of 
the coppice growing upon the premifes of lft than ioyarf 
grmuth) or at any unfeafonable time of the year, or in an 

6 unJiulband*- 
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linhuibaqdlike .manner: but at the expiration of the term 
•the landlord agrees to pay the tenant the value of all fufh 
growth of coppice as fbould be then (landing and grow- 
- ing. Now the only growth before mentioned is a growth 
of left than 10 years , and there is nothing el(e to which 
the word fuels can refer. Then if the words of the Cove¬ 
nant be plain, they mull have their effe£l. If the land¬ 
lord have been led by miftake into this covenant, he mud 
apply to a court of equity for relief \ but I have no other 
gnide in this cafe to come at the..yeaning,of the parties 
than the grammatical coqftru£tioi4fef the words \ and by 
!that, the words u fuch growth” mud be referred to the 
growth of lefs than 10 years, the only growth before 
fpoken of. I do not know that this interpretation will be 
Recorded to by all my Brothers. 

Grose J. I agree that the plain condru&ioit of the 
words is that which has been put upon them by my Lord. 
The landlord agrees to pay the value for fuch growth of 
coppice as (hould be (landing at the end of the term tie- 
jnifed. What growth is that ? The only growth before 
mentioned is one of lefs than io years ; it mud therefore 
refer to that. 

Le Blanc 3 . I have the misfortune to differ from my 
)Lord and my Brothers in the meaning of this covenant; 
but it drikes me at prefent not to adipit of fo much doubt 
rs to call in aid the principle of condruing the words mod 
flrongly againd the covenantor. This was a Michaelmas 
folding,^ and the tenant would accordingly leave the'eft at* 
jBl Michaelmasi and I take it that, according to the ufital 
courfe of coppice land, there would at every Michaelmas 
j^e fome portion of the coppice danding which would be 

G 3 * of 
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x8io. 


LoVi 

main# 

1’ahii. 


of io years* growth according to the cuftomary mode of 
computation in fuch cafes} but the proper time for cut* 
ting which would not arrive till after the leafe was ex¬ 
pired. To this ftate of things I think the covenant was 
meant to apply: the tenant was reftrained from cutting 
coppice of lefs than io years’ growth, or at any unfeafon- 
*ble time of the year 5 but at the expiration of the term 
the landlord agreed to pay the tenant the value of all fuch 
growth of coppice as fhould be then* ftanding; meaning 
by fuch gjowtifc, a&Jjfcnderftand the covenant, coppice of 
io years' growth , whi#i the tenant was entitled to take at 
the feafonable time of the year during the term. If the 
meaning of the parties had been that the tenant might cut 
all of io years’ growth, and that the landlord fhould pay 
for all of lefs than io years* growth (landing at the expira¬ 
tion of the term, I think the covenant would have been 
differently worded, and that it would have ftipulated that 
the landlord fhould pay for all the coppice that was left 
{landing, omitting the words i( fuch growth ofthey 
would have ufed fuller and plainer words than they have 
done to exprefs that intention. I am probably wrong in 
putting this conftru£lion upon the covenant, as my Lord 
and my Brothers think differently •, but after-reading it 
again and again, this is the conclufion which I have 
conic to. 

4 

Bayley J. It is ppffible that any conftru&ion which 
the Court may adopt may be contrary to the real meaning 
of thefe parties i but when parties make ufe of fucli uil- 
'certain terms as thefe in their contrails, the fafell way is 
to go by the grammatical conftru&ion; and if the fenfe, 
of the words be in equilibrio the rule of law will apply, 
yerba chartarum fortius accipiuntur cpntra proferen¬ 
tem 
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tem (/r). But I think that the fenfe of the words gram¬ 
matically confidered are againft the landlord. The word 
as which occurs afterwards in the fame fcntence would 
come in ungrammatically without the previous word 

fuch ; and « fuch growth” muft refer^to the only growth 

• * 

before fpoken of, that is a growth of lefs than 10 years. 
Then not only the grammatical conflruction of the words 

is with the tenant, but that conftru&ion alfo falls in with 

♦ 

the rule of law, that the words arc to be taken meft 
ftrongiy agai; 

(a) Vide Co Lit. 26. 


ft the party binding himfidf. 

J udgmeq|Tor\be 
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1810. 

Lov* 


Wigg and Another, Executors of Collier, ?«r% 4 

Ntv. 40th. 

againft Shuttlewortii. 

r pHE plaintiffs declared in debt for 325/. 10/. upon an The defendant 

indenture made the 20th of Augujl 1808 between named inarfin- 

Collier (the teftator,) and the defendant, whereby Collier 

fold and affirmed to die defendant certain tenements de- 3*«/. at ,lie end 

0 of a rwetvc- 

mifed by indenture of leafe for the refuluc of a term of month, and in 

_ . , . . , . _ the mean time, 

40 years then unexpired, together with a policy of infur- and umii.pay- 

ance from fire ; and fet out a covenant by the defendant intmrt 

that he would pay to Collier 300/. on the 20thof Auguft ccnll^insno 

1809: and in the mean time and until payment thereof, 

would nay intcreft, at c percent., half yearly: and then for the pc/, and 

11 J r 11 inter.it accrued 

j theivrn, to 

plefd that by the fame indenture it was' amongft other things covenanted that the defendant 
Jhould pay the property tax payable for and in rtfptfl of tie fold 3c ol. : frr the pica does not 
flxew {hat the covenant for the payment of the property tax attache! on the inureft pay¬ 
able for the 300 1. principal; and the covenants as there exhibited appear to be independent j 
and therefore though the latter (hould be void by the property tax ad 46 fJn 3. t. 6511 
avoiding all contracts, covenants. Sec. for tlic payment of any interrp, St c. in full, without 
allowing the deduction of the tax as diredted by the aft ; yie that would not avoid tha 
Other independent covenant in the died for the payment of the 310/. and iuteteft. 


Q 4 


afligned 
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1810. 


WlCG 

againft 

Sbwtth* 

WORTH. 


afligned a breach in non-payment of the 300/. after it be¬ 
came due, and of 25/. ioj. for intereft accrued thereon. 

Plei—that in and by the faid indenture it was, amongft 
other things, covenanted and agreed between (he defend¬ 
ant and Collier , that the defendant ftiould pay and dif- 
charge the property tax which ihould become due and 
payable for and in refpeft of the faid 300/., contrary to 
the form of the ftatute; by means whereof and by force 
of the ftatute the faid indenture is wholly void in law. 
To this there w as a general demurrer: in fupport of 


Bevan relied on the property tax aft 4 6 Geo. 3. c. 6 $. 
/I r 15. by which «« all contrafts, covenants, and agree¬ 
ments made or to be made for payment of any interefl % 
rent, or other annual payment aforefaid, in full, without 
allowing fuch dedu&ion as aforefaid (i- e. on account of the 
property tax) Jhall be utterly void** And he endeavoured, 
to diftinguilh this cafe from Gajkcll v. King(a) J where a 
diftinft and independent covenant in a leafe, whereby the 
tenant bound himfelf to pay the property tax and all other 
taxes impofed on the premifes, or on the landlord in re- 
fpeft thereof, though illegal and void in itfclf, did not; 
avoid a feparate covenant for payment of rent clear of all 
parliamentary t axe s j the lajptor general wor ds being under- 
ftood of fuch taxgs only as'the tenant might lawfully en¬ 
gage to pay. Thofe upon the face of them were feparate 
and independent covenants *, but here the covenant by the 
defendant tt> difeharge the property tax for 
of the faid 300 /. is neccflarily part of the fame covenant to 
pay the principal and' intereft, and varies the amount 


M >«s* 
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of the fttm to be paid to the covenantee in the firft 

V 

inftance; making the contradt ufurious. 


89 

1810. 

Wioa 


Smittli. 

Reader , contra, relied on the cafe cited, as in point »»««• 
With the plaintiffs \ and obferved that the covenants as 
here pleaded were even more clearly diftind and inde¬ 
pendent than they appeared to be in that cafe; for there* 
immediately after the defendant's covenant to pay to die 
plaintiff 1 the rent, there followed, c< and alfo fhall well 
and truly pay the land tax, property tax, &c. impofed on 
the faid premiles,” &c.: whereas hJlPIrK pttftded 
that by the faid indenture it was, amongst other things , 
covenanted, &c.; which feems to point to a diftind co¬ 
venant. 


Lord Ellenborough C. J. We muff not go upon 
intendments to fupport the plea, for the purpofe of cut¬ 
ting down the plaintiff's caufe of ad ion Hated in the 
declaration 5 and the plea does not even fhew how the 
covenant for the payment by the defendant of the plain¬ 
tiff's property tax can attach upon the principal fum of 
300/. to which it is there applied. But at any Tate, in 
order to give effed to the objedion upon the ftatute, the 
covenant Hated in the plea ihould have appeared diftindly 
to b e fo interwoven wit h fthgrnvynan t for the pay ment 
of t he intereft on the ^00/. as nec effarily fo farm part of 
the f ame covenant j but as they are exhibited to us, we 
cannot fo conped them $ and appearing to be independ¬ 
ent covenants, the cafe then falls within the former deci¬ 
sion in JtaJkell v. King. 

Per Curiam , 


Judgment for the Plaintiffs. 
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iSjo. 


Tetffajt 
ffw. zoth. 

Wlwrellieplain- 
tiflf, alter ar rett¬ 
ing and holding 
the defendant to 
fpreial bail for 
50took ao/. 
out of court 
which the de¬ 
fendant had paid 
in, and flayed 
further proceed¬ 
ings : held that 
that did not 
warrant an ap¬ 
plication for 
cotta on the part 
of the defendant 
by the flat. 43. 
^•3- (.46./ 3. 
againft frivolous 
and vexatious 
arreftf, which 
auchoriz-s cofls 
to be awarded to 
a defendant if 
the plaintiff do 
not mover the 
fam for which 
lie held the de¬ 
fendant to bail, 
and had no rta- 
Jr<iahlti.tr frobt- 

Mtcauft for hold¬ 
ing him to bail 
to that amount* 


Rouveroy againft Alefson. 

J 1 TXLEDALE moved upon the flat. 43 Geo. 3. c. 4$* 

f. 3. for a rule on the plaintiff to fliew caufe why the 
defendant fhould not have his cofts taxed 5 on the ground 
that the defendant had been arrefted and holden to bail 
for 50/.} and having paid 20/. into court* the plaintiff, 
after giving notice of trial, took the money out of court 
and ftayed further proceedings. He referred to Laid- 
law v. Coclhurn (a), where die court of C.P. had granted 
ftich a rule, though the defendants had been holden 
to bail only for 20/., and had paid as much as 15/. 15/. 6 J. 
into court: but he admitted that this court had refufed 
the like application in two cafes, one of Clarle v. E\ff)er > 
J. 44 Geo. 3. (£}, and the other of Linthvtcdte v. Belling. r, 

T* 45 Geo. 3 * (^) 

The Court (Ld. Ellenborough C. J. being abfent) adverted 
to the cafes cited in this court where the aft had been 
held only to relate to cafes where the plaintiff did not 
recover (meaning by the verdift of the jury) the amount 
of the fum for which he had arrefted and holden the 
defendant to jpecial bail without rcafonable or probable 
caufe; but they finally a iked whether Lititedale dffllTd 
ihew any vexation in the conduft of the plaintiff in this 
refpeft ; and he'admitting that he was not prepSfted to 
do fo; they refufed the rule (</). 


(«) 1 New Rtf. 76* 

(4) Hullock on ciflt (id edit.) »3*., ind I Smith't Ref. 418. 

(c) % Smith, 667. * (d) Vide Cmmack v. Ottgorj, 10 Eqfi, 



IN THE f'lTTT-FIEST YEAR OP GEORGE III. 


9 * 


The Kino againft Pixley. 

r jpHIS was a conviftion by a magiftrate, founded upon 
the {hip regiftry aft of the 34 Geo. 3. c. 68. /. 18.} 
which Hated in fubftance, that on the 14th of June y 
50 Geo. 3. at the Thames police office, &c. in M'tddlefex y 
J. Graham of London , merchant, foie owner of the fliip 
Heflor, came before W. K. Efq. one of the juftices, &c. 
and gave information upon oath, &c. that Wm. Pixley , 
mariner, being the mailer of the fliip Heftor, then lying 
■ in the Wejl India dock bafon, in the hamlet of Poplar 
and Blackmally in Middlcfex t and having received the cer¬ 
tificate of the regiftry thereof, did on the 14th of June In 
the year aforefaid unlawfully and wilfully detain , and un¬ 
lawfully refufe to deliver up the fame to the proper officer em¬ 
powered to make regiftry and grant certificate thereof \ on the 
faid J. Graham , being the foie owner of the faid fliip, re¬ 
quiring the defendant to deliver up the certificate of the regiflry 
of the faidJbip; againft the form of the ftatutc, &c.; and 
whereby the defendant forfeited for his faid offence 100/. 
That the defendant appeared and pleaded not guilty. 
That in fupport of the charge J. Graham produced and 
proved a bill of fale of the fliip made on the Oth of Jan. 
1810, whereby R. Henry and others, the then owners, fold 
and afligned to Graham the faid fliip, then being at fea on 
a voyage from Jamaica to London , in which bill of fale the 
certificate of the regiftry of the fliip was duly recited. 
That J. G . a witnefs depofed, that on the faid 14th of 
June , between 9 and xo o’clock in the forenoon, he deli¬ 
vered a letter to the defendant on board the HeElor at 
filackwall) juft before {lie entered the Wejl India dock. 


i8zo* 


ti r ednefdaf t 
Nov. a lit. 

Tiie ftatute 
54 Geo. 3. f. £S. 
/■ 18. giving a 
fummary con- 
vision againft 
any matter of a 
veffel, who, 
having received 
the certificate 
of its regifhy, 
fhall wilfully de¬ 
tain and ref aft to 
deRvtr up the 
fame to the proper 
offiti rs em/aw. red 
to make tegiflty , 
Ac. on the re- 
quitition of die 
owner er major 
pait of t lie own¬ 
ers, will not au¬ 
thorize a con¬ 
viction of a maf- 
ter who did not 
comply with the 
mjuifitioii of 
tU owner i 
(though the foie 
owner,) to deli¬ 
ver tipfuch cer¬ 
tificate to Urn, 
though exprefl*. 
ed to he for the 
purpofe of hia 
providing the 
neccliary in¬ 
dorsement to lie 
ni’idc on it at the 
cutiom-houfe 
upon the trans¬ 
fer of the fliip 
to him. 
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CAlSES in MlcS aelmas term 

i8 io. from the faid J. Graham . That the witnefs then tendered 

the original bill of fale to the defendant, but that he would 
The King ° 

, not look at it. That the witnefs then gave the defendant 

a copy of the faid bill of fale. That the faid letter was 
open, and directed the defendant to deliver up the certifi¬ 
cate of regiftry of the faid fliip to the witnefs, who was to 
give him a receipt for it. That the letter exprefied that 
the certificate was required in order to make an indorfe- 
tnent thereon, and that the witnefs then alfo verbally re-» 
quired the defendant to deliver the faid certificate^ in order 
that an indorfemenl might he made thereon at the cuJlom-houfe y 
and informed the defendant that the faid J. Graham had 
purchafed the fhip. That the defendant anfwered that 
the Ihip was entered at the cuftom-hQufe, and that Mr. 
Henry (one of the former owners) had got the certificate. 
That the defendant called one J . E. as a witnefs in his 
defence, who depofed that he, J. E. y was authorized on 
the evening of the 12th of June in the fame year to re¬ 
ceive the certificate of regiftry of the (hip HeSlor by Mr. 
Henry t and went on the fame evening to Gravefend. That 
on the next morning he faw the defendant and obtained 
from him the certificate, and brought the defendant with 
him to town, and reported the Ihip that day; after which 
the defendant delivered the certificate to him, J. E. t and 
he returned to the counting-houfe and delivered it to 
Mr. Henry . That when J. E. demanded the regifter of 
the (hip, he did not in any manner fignify to the defends 
ant, that difpatch was neceflary, as a negotiation Was 
going on: that he told the defendant nothing relative to 
the transfer of the fliip : that he did not believe that the 
defendant gave him the regifter knowing that any other 
perfon had a right to the vcflel, nor that he had any 
means of knowing it: but the witnefs J. E. would not 

fign 
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fign his £ud examination. Thereupon it appeared to the 
convi&ing magiftrate that the /aid certificate of regiftry was 
Hat loft or mfiaid t but was wilfully detained by the defendant : 
jUid he convicted the 'defendant of the offence charged 
againft him, according to the form of the ftatute •, and 
adjudged him to forfeit 100/., to be applied as the law 
direCts. 

Several objedions were taken to this conviction; 
I ft, That the bill of falc mentioned in the coWiCtion did 
not convey any intereft in the fhip to J. Graham the 
iuppofed owner, inafmuch as it does not appear that any 
copy of the bill of fate was delivered, or entry thereof 
indorfed on the affidavit purfuant to the flat. 34 Geo, 3. 
c, 68. /. 16. ad. That it is not charged by the informa¬ 
tion, nor proved in evidence, that the defendant was 
required to deliver up the certificate of regiftry to the 
proper officer empowered to make regiftry. 3d, That 
the witnefs J, 6'., mentioned in the convi&ion> did not 
ftiew to the defendant any fufficient authority entitling; 
him to demand fuch certificate from the defendant. 
And, 4th, That it does not appear from any evidence ad¬ 
duced by the profecutor that the defendant is poflefled 
of the certificate at the time it was demanded; but on the 
contrary it was proved by the witnefs J. E. that he had de¬ 
livered it up to the former owners before any demand 
made by James Graham, And Peake was proceeding to 
fubftantiate thefe objections : But 

Lord Ellenborough C. J. called upon Abbott , who 
appearfd in fupport of the conviction, to point out any 
provifion in the a£t which required that the certificate of 
regiftry fhould be delivered by the mafter into the hand* 
of any owner of the vefiel, which was die only demand 


1810. 

The Kins 
csainM 
PlHJV* 
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proved to have been made in this cafe upon the defend** 
ant. The 18th feftion only makes it an offence in the. 
mailer who {hall wilfully detain and refufe to deliver it. 
up “ to the proper officers empowered to make the repftry, and 
u grant a certificate thereof on the requifidon of the, 
owner or major part of the owners* 


Abbott anfwered,that the fubftance of the offence was the 
wilful detainer of the certificate of regiftry by the defend¬ 
ant from thedole owner, who applied for it for the purpofe 
of having an indorfement of the transfer made on it by the 
proper officer. That the defendant was informed at the time 
of the reafonfor making the application j and did not offer 
to take it hfmfelf to the proper officer. That the prior 
aft of the 28 Geo. 3. c. 34. f 13. in pari materia, recites 
that mailers of (hips had wilfully and malicioufly detained 
and refufed to deliver up certificates of regiftry, to the pre¬ 
judice of the owner or owners s without faying, refufed to 
deliver up to the proper officer: and then enafts, that on 
complaint by the owner, &c. nvhofe certificate of regifiry 
Jhall be fo detained and refufed to be delivered up, to any 
juftice, &c. he (hall caufc the maftcr to be brought be¬ 
fore him to be examined touching fuch detainer and rc- 
fufal, &c. 


Lord Ellenborough C. J. It is true the rcafon al¬ 
leged for requiring the certificate to be delivered, up to 
the owner was to have an indorfement made on it at the 

euftom-houfe; but the aft does not require the mafter 
• 

to deliver it up into the owner’s poffeffion at all; but it 
is to be put into indifferent hands, into the hands of the 
public officer*for this purpofe, where it may be confidered 
as in foe cullody of foe law: foe Tequifition therefore 

from 
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from the owner to the defendant ought to have been 
(hoped to that effed, in the terms of the claufe. So far 
as the fecond ad differs from the firft, it muft rather be 
confidered as a repeal of the former. It is not neceflary 
to fay any tiling as to the reft of the cafe. 

Per Curiam , Conviction qualhed. 


The Kino againfl The Inhabitants of the County 

of Salop. 


'JTHIS was a preferment by a juftice of peace, upon 
his own view, that from time immemorial there was 
and yet is a certain common bridge called Pllfon bridge, 
over a brook or river called the Sleepy Metfe, ufed for all 
the Kege fubje&s, See. with their horfes and on foot to pals, 
&C., fituate and being in the townlhips of Pllfon and 
Cheiwyad, in the parilh of Chclwyml, in the county of 
Salop, in the king’s common highway there leading from, 
the market town of Market Drayton m the faid county 


towards and unto the market town of Newport, in the 
county aforcfaid: and that the bridge a fore faid, fituate, 
Sec. on the 13th September, 49G. 3. ami continually after¬ 
wards until the prefent day, was, and yet is, ruinous 
for want of due repair, &c., againlt the peace, &c. To 
this two of the inhabitants of the county appeared, and 
pleaded for themfelves and the reft of the inhabitants of 
the county, (except the inhabitants of the faid townlhips 
of Pilfon and Cbetwynd ) that the inhabitants of the faid 
townlhips, independent of the other inhabitants of the 
faid county, from time immemorial, have beep ufed and 
accuftomed and of right ought to repair the faid bridge 

5 as 


- iSio* 

The Ki*« 
PiXLtr. 



The iididbitantt 
of the county, 
being prim! 
facie liable to 
repair ail public 
bridges within 
it. are tMtofoitfe 
aeicfceAUbbouiMl 
to repair an an¬ 
cient borfe 
bridge, uniefs 
they diew tliat 
others are houiui 
to repair tlie 
fame. 

The Court 
will take no 
cognisance of a 
fpecial cafe «- 
1 'trved upoqthe 
t«hi cf an in¬ 
dictment at die 

ft It (MIS. 
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as often as occafion required: and that the faid bridge is> 
and from time immemorial hath been ufed for the king’s 
fubje&s, with their horfes and on foot s only* to pafs, &c#» 
and that the fame hath not been ufed for the king’s fub- 
je£b, with their carriages, &c. to pafs, &c.: and that the 
fame bridge hath from time immemorial .been lituate in 
the townfliips of Pilfon and Chetwynd *, and that b y 
rcafon of the premifes the inhabitants of thofe townlhips, 
independently of the reft of the inhabitants of the 
faid county, during all the time in the faid prefentment 
mentioned, ought to have repaired, and ftill of right' 
ought to repair the faid bridge : and traverfed that the 
inhabitants of the county were bound to repair it. The 
prefentment was tried at the fcilions by a jury, who 
found the defendants guilty, fubjeci to the opinion of this 
Court on the following cafe. 

The bridge, comprifed in the above prefentment, is a 
horfe-bridge, and not wide enough for a cart or other 
carriage to pafs over it. The bridge is lituate on one 
fide of the public highway \ the road for carriages being 
through the ford in the brook or river on the other fide 
of the faid highway* The bridge is fituate, part in the 
townfliip of Chetwynd , in the parilli of Chetwynd , in 
the county of Salop, and the other part in the townfliip 
of Pilfon , in the faid parilh of Chetwynd , over the 
water which divides thofe townfliips, which town¬ 
fliips have idimemorially repaired their rcfpe&ive high¬ 
ways^ No proof of any repairs having been ever 
dorte to the bridge, at the cxpencc of the defendants, 
the inhabitants of the county of Salop , or any one elfe, 
was produced. The bridge is of public utility. And the 
question therefore was,' whether the inhabitants of the 
faid county were liable prima facie to repair this liorfe 
an4j£o$t bridge, the fame as if it were a carriage bridge. ■* 

Wh.-n 
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When this cafe .teas called on in the crowrf paper, 

4 Lord Ellenborough C. J. laid—•'There is no doubt 
that a public fi&tvoay or bridleway is a highway {a ): it is 
a highway for foot pafiengers, or for horfe paflengers, 
Sec .; and the pariih is bound to repair it till they can 
thtow the onus upon others. So all ^public bridges 
are prima facie repairable by the inhabitants of the 
county, without diftin&ion of foot, horfe, or carriage 
bridges, unlefs they can ihew that others are bound to 
repair particular bridges (b). 

But it is quite a new thing that a cafe ihould be re¬ 
ferred upon the trial of an indi&ment by a jury at the 
feflions* It is a very great irregularity, and ought to be 
noticed in order to prevent the repetition of it. We 
(hall take no notice of the cafe referved. 


x*$xo. 


TneiCme 
The Inhabitants 


at 

the County of 
Sa&or. 


The Attotney^General faid that he fliouldhave felt it to 
be his duty, without adverting to what party he repre¬ 
sented there, to point out fuch an irregularity to the 
Court. And Pqrh and Reader (who were alfo concerned 
as counfel in the cafe) faid that it was done by confent 
of both parties, (though they agreed that it was irregu- 


(4) Vide AJltn v. Orinond, S Eeft, 4. 

(£) Rex r. Tbt Iububitautt of toe fY. R. ef Yerhfinrt, j Burr. 1594. was 
the care of an ancient foot-bridge repaired by the inhabitants of tho 
townihip of Glujtmne ; which bridge wat taken down, and in lieu of it do 
yard* above on the ft ream in the fame highway was built a carriage- 
bridge, with the repaira of which the county waa fixed. And vide Rut 
v ttt lubabitentt of tbt fY. R. of Yerk/birt t a Rog t 34a } and Rett V. Tbt 
InMbitem ef Butit, ia Eufi t 19a. upon the conftruftion of the ftatuto 
of bridges'* aa U. 8. r. 5., which itatute mentions budget generally, 
without diftinguiflung between tbe different kinds of bridgat t and 
Lord Colt (a left 701.) obferrn that «* the indiftmeot upon thia ftatuto 
faith quod fern fubBou tt nmrnwnit fltui in aid rtgii vil fuper flumen, fett 
surfum aqua,” ire. 


Vox.. XIII. 
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\\ her* goods 
arc fold and de¬ 
in ered upon an 
agreement by 
the vendee to 
piy for them by 
a bill at a cer¬ 
tain date; as 
intcreft would 
have run upon 
fuclhbilJ, if 
given, it may be 
recovered m an 
a&ion for the 
price ol the 
goods brought 
after the time 
when lutli bill 
would have 
become due; 
and it may 
he recovered as 
part of the efti. 
mated value of 
the goods upon 
tlie common 
count for goods 
fold and de¬ 
livered* 
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larly done) ms the readieft means pf taking the opinion 
of the Court upon the point of Jaw,, meant to*be raffed s 
the objeft of which was anfwered by (the Opinion npw 
exprefled by the Court. 

p 

Lord ^llcnqorough Ct J. The imlkftment i$ well 
removed by the certiorari: but we {hall take no notice 
qf the cafe : we {hall leave the matter as it is, and pro* 
nounce no judgment upon it. 


Marshall and Another agalnfi Pools and 

Another. 


JITTLEDALE on a former day obtained a rule niff 
for fettmgnfide an inquifition, on the ground of the 
mifdirc&ion of the under-flierift to the jury, in telling 
them that the plaintiffs* weic not entitled to intcreft. The 
plaintiffs declared on the common count for goods fold 
and delivered; and the proof was of an agreement dated 
« 4th of Augujl 1809.—Bought of J. agd B. Marjhall 
I30 bjles of cotton on board the Henulcs , at 151/. per#., 
to be delivered at Liverpool , on arrival. Payment in bills 
at 2 months, in 10 day6 aftei delivery.” No bills were 
given, but the aftion was not brought till after the bills 
would have become due. The officer thought that a 
debt of that kipd for goods fold and delivered would net 
carry intcreft $ hut particularly as the plaintiffs had not 
declared fpecially upon the agreement to pay in bills, but 
only on the common count for goods fold and delivered: 
and the jury found accordingly. But it was now urged 
that inafmuch as the bills, it given, would have carried 
*,[ intcreft. 
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wtereft, die plaintiffs ought not to* be in a worfe condi¬ 
tion by the defendant*’ breach of their agreement; and 
that as the principal money was recoverable on the count 
for goods fold and ..delivered* that would alfo cover the 
amount of intereft, which was merely accefforial to the 
principal demand. And he referred to Becker v. Jones (*), 
where the Exchequer Chamber allowed intereft in a fimi- 
lar cafe upon the final judgment, from the fervice of the 
allowance of the writ of error, until affirmance of the 
judgment; though in that cafe there Was a fpecial count 
on the' agreement. But there were, he faid, many cafes 
where intereft had been recovered in adions of indebitatus 
affumplit; and it was always recovered on counts upon 
bills of exchange, though it was not referved upon the 
face of the bills. Robiufoti v. Bland, 2 Burr. 1077. 

1 




18 to. 


•emnM 

Pool*. 


Richardfon , on (hewing caufe, relied on Gordin v. 
Swan (b), where, though the goods were contracted to be 
paid for at a day certain, yet it was held that intereft did 
not run from the day; and it can make no difference in 
reafon, that here the goods were to be paid for by a bill\ 
which is only a medium of fixing die payment at a cer¬ 
tain day. 


Lord Ellenborough C. J. In that cafe the efie& 
•f the agreement was only to entitle the vendee to credit 
for a certain*time, fo as to fecure him from being called 
upon for payment till that time arrived: - it was refolved 
therefore into a mere demand for goods fold and delivered, 
which has nqver been held to carry intereft. But here 
the agreement is to give a fecurity, which would carry in- 

(«) Ex. Cb. Mag 1810. 2 Camp. 428. »« 

( 4 ) U. 429. and 1* Eejf, 419. 

H a 


Jereffci 
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tereftj and as the performance of thecontraCb would. havtf 
entitled theplaiu tiffs to intereft upon the bill 9 ,they ought 
not to be prejudiced by the breach of it.. And his Lord- 
fliip aiked if there were any, cafe the«other way l 

' '1 

Richardfon admitted that Becker r. Jones was an 
authority againft him on that point. " But he then oh* 
jeCted, adly, that the under-flieriff* was right in his di¬ 
rection to the jury in this refpeCt, upon this declaration, 
which was only in the common form for goods fold and 
delivered, and that is framed on an implied promife to pay 
the value of them on demand ; which does not agree with 
the fpecial contract (hewn in evidence, to pay for them by 
a bill at a certain date: and though the Courts admit of 
this general form of declaring after the time of credit is 
expired (a), yet the plaintiffs cannot in that cafe claim 
the benefit of a contract different from that which they 
have (fated upon the record; when that which is fo 
dated would not, if ftriCtly proved, entitle them to in* 
tcrefl. [Ld. Ellenborough C. J. Could you not give a 
promiffory note for money lent in evidence upon the 
common count for money lent, after the note was due ?] 
Admitted < hut the plaintiffs would not be entitled to re¬ 
cover intereft on it in that mode of declaring. The only 
damage the plaintiffs here have to complain of is the 
non-payment of the price of the goods on demand, on 
which, by law, no, intereft is recoverable. ^ When they 
abandoned their right to declare-on die fpecial contract, 
they abandoned their claim of intereft on it. In Tappenden 

r. Randal (b), which was an aCHon to recover back money 

* 

(«) Vide Swencot v. Jfo/lgartb, 4 Eajl, 75. Mujfen ▼. Price, ik. 147* 
and Miller v. Shatvc, lb. 149. 

(i) f Ecf & Pull. 473. which refers to Mojes v. Ma'fcrlan , 1 Burr. 
*005. and Welker V. CtnfialU , ] BeJ. & Pull. 306. 


which 
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which had been paid upon a void 'Contract, one of the 
queftions -was, whether intereft were recoverable upon 
that fum: but the Court held that in an a&ion for money 
had and received, nothing but the 'real fum advanced, 
i without interest could be recovered. Different meafures 
of value are recoverable in different aftions for the fame 
thing; as if goods be taken wrongfully from the owner- 
and fold, he may bring trover, and recover the real valuer 
or money had and received, and recover what the 
fale produced $ or trefpafs, and recover damages for the 
taking and detention, as well as for the value of the 


Lord Ellenborough C. J. Intereft may be confidered 
in this cafe as parcel of the price of the goods fold and de¬ 
livered : if they had been paid for at the time of delivery, 
the price would have been fo much lefs; but being to be 
paid for by bill payable at a future day, the value was 
to be fo much more in proportion to the intereft which 
would have accrued upon the bill, if that had been given 
according to the agreement: therefore it feems to me 
that the amount of fuch intereft may well be recovered 
upon the general count for goods fold and delivered, as 
part of the eftimated value of thq goods to b paid for 
in that manner. 


t w 


The other Judges a fronting. 
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fSSiji, Andrews and Others agdnjl Whitehead an4 

Another. 


A count in an 
action on the 
cafe, dated that 


JN an a&ipn on the cafe the fecond count ftated, that 
whereas heretofore, to wit, on the 15 th of Dec. 


toreTc h the t0 " 1 ®°®> at P ar ifh> &c., the plaintiffs had agreed to 

plaintiff* had purchafe of the defendants, who had then and there 
agreed to pur- 

chafe and the agreed to fell and deliver to the plaintiffs, at a certain 
defendants to 

fell and deliver rate or price per pound , to be paid in a manner then and there 
r°jff 'rate or price fixed and fiipulated by and between them in that behalf 
banner divers other quantities, viz., from 30 to 40 other bags 
then fiipulated w00 ] to be delivered by the defendants to the plain- 

between tucm y «* j r 

40 bags of wool, tiffs, at a time which before and at the time of the making 

to It delivered J 

by the defend- of the promife and undertaking of the defendants 
plaintiffs^ar a hereinafter next mentioned had elapfid , but which laft- 
frelbt mating mentioned wool had not then been delivered to the plain- 
itdfidSy » an d thereupon heretofore, to wit, on the 28th of 
jfter.menthncd^ J an% 1809, at, &c. in confdtTatio/i of the premifes, and 
whidhwoolhad alfo in confideration that the plaintiffs at the inftance and 


delivered^and requeft of the defendants would ftill receive and pay for 
theceupitn m £a.id wool at the rate or price , and in manner lad afore - 

eorpderamn of ‘ J J 

tbe tremifes, and fairf on fj 3e delivery of fitch wool to them within a reafonable 

aljo in tenpdtra- 

tim that the time then next following ; the defendants undertook, and 

Shi 1 ece*ve°an d then and there promifed the plaintiffs to deliver the faid 

wool 0 *entb*r*te wool to them accordingly within fuch ruafonable time as 
or friu end in . 

manner laft afa’tjnid, on the delivery of it within a reafonable time; tbe drfendnhtt promifed 
the plaintiffs to deliver the faid wool accordingly within fuch rtafonable time as aforefaid: 
and then alleged that though the plainrilrs, lor a r.-afonaMe rime after the defendants' 
promife, were r.ady and willing to rtetive and pay far the wool at tie rate or p.jee and in 
manner lathmfvrejaid ; yet the defendants would not dchvef,'ftc : lit Id tuat this was too ge¬ 
neral, and had upon fpccial demurrer }’ inafmuch astro {rue and m.nne* of pjymeKt were 
mentioned, which were referred to in, and incorporated with, and made part oi the 
confideration ol, the mw promife declared on; and without fuob price ht-ing ftated, no 
mcafurc was given to the jury for eliimating the damage to the plaintiffs by the non-' 
delivery of the goods. 


aforefaid: 



in TU Fifty-first Year of GEORGE III* 

t - . r "• 

• •* a ^ \ v # i* 

aforefaid: and though the plaintiffs were always from 
the time of making the laid promife for a reafonabfe 
time then next following, to wit, until and upon the 
28 th of February 1809, ready and willing to receive and 
jay for the faid wool at the rate or price and in manner laft- 
aforefaid ; and after, during, and alfo at the expiration of 
fuch rcafonable time as aforefaid, to wit', on tire day and 
year lad aforefaid, offered fo to do, and requefted the 
delivery of fuch wool accordingly, to wit, at, &c. ) yet 
the' defendants did not nor would, within a reafonable 
time next afteT making the faid promife, or at any time 
before or on the faid 28th of February t or within fuch 
reafonable time as aforefaid, deliver the faid wool, &c»: 
and fo it proceeded to allege damage to the plaintiffs from 
the non-performance by the defendants of the agreement 
in the ufual form. The fourth count was in fubftance die 
fame. The fifth count dated that wlicreas before the mak¬ 
ing of the promife and undertaking of the defendants,here- 
inafter next mentioned, the plaintiffs had agreed to pur- 
chafe of the defendants, who had then and there agreed 
to fell 2nd deliver to the plaintiffs other quantities of 
woq], confiding together of divers (viz., 12a) bags of 
wool at and fir certain rates or prices agreed upon by and 
between them , but at tHfe time of making fuch their pro¬ 
mife and undertaking hereinafter next mentioned the 
defendants had wrongfully omitted and neglected to de- 


1810. 


ASbuvi 

egmifl 

WlllTXMEAft* 


liver the faid wools or any part thereof according to 
their faid lad-mentioned agreement, and had made de¬ 
fault in the performance thereof in that refpedV: and 
thereupon afterwards, to wit, on the faid 28th of January 
1^091 at, See. in confutation bf the premifes lad aforefaid, 
find alfo in confideration that the plaintiffs, at the indance 
gqd retried of the defendants, would dill receive and 

H4 pay 
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k8io. pay fi-r tiie faid toft-mentioned wools at the rates or prises 

m aforefnid) the defendants undertook* and then and there 

DE « W3 

igu ij promited the plaintiffs, to deliver the ffeid toft-mentioned 
iUTmz \d, WOQ j 8 ip diem accordingly. And though the plaintiffs 
were always, from the time of making the promife laft 
aforefaid for a reafonable time then next following, ready 
and willing to receive and pay for the faid woolrf at the 
rates and prices ajbrefaid, and at the expiration of fuch 
reafonable time as laft aforefaid, to wit, on the faid 28th Of 
February 1 809, and before, offered fo to do, and requefted 
the delivery of the faid wools accordingly, to wit, at, 
3 cc.: yet the defendants did not nor would within a rea¬ 
fonable time next after the making of their promife and 
undertaking laft aforefaid, or when fo requefted as afore- 
*id, or at any other time, deliver to them the faid 
* wools; but during all that time and until and after the 
laid 28th of February wholly refufed and negle&ed fo to 
do; whereby, &c. 

To thefe counts the defendants demurred; and fet forth 
thefe fpecial caufes, as to the 2d, 4th, and $th counts: 
that it does not appear at what rates or prices per pound 
the defendants had agreed to fell the wool, nor at what 

time in certain they had agreed to deliver it; nor in what 

« 

manner, nor at what time, the plaintiffs hacj agreed to pay 
for it. And further, as to the 5th count, that it does not 
appear that the defendants undertook and promifed to de¬ 
liver the wool upop requeft or within a reafonable time, 
or at any or what time in certain. 

«■ 

Taddy 3 in fqpport of the demurrers, obje&ed to thd 
too great generality of all thefe counts, in which the ef~ 
fential terms of the original contrail, which were referred 

a 

tp and made part of the contract declared upon, namely, 
* 11 the 
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the price of the goods and the time and manner of pay* 
ment for them* are omitted in the ftatement of that con¬ 
tract; although each of thofe circumftances conftitutes 
part pf the qonfideftjtion for the fubfequent promife of 
the .defendants, 'J'he rule of pleading in this refpe& was 
laid down by JLprd Ellenborougb in delivering the judg¬ 
ment pf the Court in Clarke v. Grey (p); that the decla¬ 
ration muft fet out fo much of any pontratt, confiding 
of feveral didinft parts and collateral provisions, as con¬ 
tains the entire confderation fir the aft, and the entire a£fc 
which is to be done in virtue of fuch confideration. Now 
here it is only dated that the defendants had agreed to felt 
anddelivejr to the plaintiffs the goods at a certain rate or 
price per pound, (not faying what rate or price) to be paid 
i/t a manner Jlipukted between the parties (without diew$ 
ing how ftipulated) and to be delivered at a time which 
•was elfipfed before the promife was made (not dating when 
the delivery was to* be made. \The Court fuggeded that 
the argument, e contra, might be that the fird agreement 
was laid as a confideration pad, and mere inducement to 
the fubfequent promife.] It might perhaps have been 
laid as inducement, but it is not fo laid; the latter part 
pf the count refers to the price, and manner of payment, 
as parts of the'confideration of the promife: the promife 
is laid to be in confideration of the premifes , and that the 
defendants would receive and pay for the wool at the rats, 
or price and in manner lafi afirefaid , when no price or man¬ 
ner had been mentioned. So much of every agreement 
declared on (hould be dated, as that the Court may judge 
of its legal effect, and fee that the ftipulations of it' are 
legal. But if an agreement for the fele and delivery of 
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goods were made in the very terms ftated on this record, 
not fpecifying prices, mode of payment, or time of deli¬ 
very, it would be void for the' uncertainty of what the 
one party was to pay, and the other to perform. A pro- 
mife to pay muft be of a fpecific fum, or of what is 
reafonably due: and foof the confideration: for the con¬ 
vertible terms of the contract muft be equally certain, 
in order to (hew that the defendant might have a mutual 
remedy for the part of the contra£t ftated as the confide¬ 
ration. By the words, in confideration of the pretnifs, the 
whole of the antecedent agreements in the declaration 
forms part of the confideration. The payment may, for 
any thing appearing to the contrary, have been ftipulated 
to be made in a way which would create a condition 
precedent; as by a part payment, or by a bond to be feaied 
and delivered, before the delivery of the wools: or it may 
have been ftipulated to be made in a way which the law 
would deem ufurious. Suppofe, inftead of the general 
iffue, a fpecial plea, as anciently, was to be pleaded j 
in anfwer to the allegation that the plaintiffs " were ready 
and willing to receive and pay for the faid wool at the 
rate or price and in manner lajl aforefaid , and requeftcct 
the delivery, of fuch wool accordingly j but that the de¬ 
fendants woulcf not deliver the faid wool,” &c. $ the de¬ 
fendants might have pleaded, that they were ready and 
willing to have delivered the faid wool at the rate or price 
and in manner lajl aforefaid, but that the plaintiffs were 
not ready^to pay for it in manner aforefaid : and then the 
modojtforma would have been part of the iffue \ and yet 
no manner of payment would be ftated upon the record ; 
fo that it would be quite uucertahi what fa£b was to be 
tried upon that iffue. The a&ion of affumpfit is in moft 

inftanceg, 
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Inftances a fubftitute for thea#ion of debt, sis appears in 

S/ad/s cafe (a); but it is clear that debt' fot a certain 
fum to be paid in a certain manner , (neither mentioning 
the fum nor the mannei-j ) would'be bad. It was re? 
folved(J) in that cafe, that every contract executory 
imports in itfelf an aflumpfit;. and therefore when one 
fells goods to another and agrees to deliver them at a 
day to come*, and the other, in^confideration thereof, 
agrees to pay fo much money at fuch a day; both parties 
may have an a#ionof debt, or oh the cafe on aflump- 
fit; for the mutual executory agreement of both parties 
imports in itfelf reciprocal a#ions upon the cafe, as well as 
a£1 ions of debt. And that the plaintiff in that a#ion on the 
Cafe on aflumpfit (hould recover not only damages for the 
fpecial lofs, but alfo for the whole debt; fo that a recovery 
or bar in that a#ion would bar an a#ion of debt on the 
fame contrail, and vice verfa. Now if the count do not 
difclofe to the Court the eflential terms of the contra#, 
how can a recovery in the one action be pleaded in bar 
to another action on the fame contra# ? If the c6fltra# 
be dated truly in the one, and thus generally in the other, 

V • * 

it cannot appear to the Court to be the fame contra#. 
Thus, one of the obje#s of requiring re%fonable certainty 
in pleading will he defeated. Wherefore in VPiat v. 
EJftngton [c)y the plaintiff having declared in trefpafs for 
breaking his houfe, and taking' away divers goods and 
chattels (not faying what goods) of his there found; after 

t * 

verdi#, judgment was arrefted ; becaufe a recovery in 
that a#ion could not be pleaded in bar to another a#ion 
for the fame goods. This very general manner of plead¬ 
ing in pafe on aflumpfit is of recent injtrodu#ion, and 
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no pr&edentsof the kind have until now been brought in 
review before the Court. The precedents in Clift . 9*- 93 * 
pd.and Lib.Plae. 1 8. (i5.)alldate the nature of the goods* 
Ae price* and time of delivery. Of the ancient pre¬ 
cedents one in RqftaPs Entr, Aflion on the Cafe, fu b, 7* 
comes neareft to this: that is upon an affumpfit to de¬ 
liver feifin of four acres purchafed of the defendant 
within a certain time paft : in the recital of the writ it is 
ftated generally* that there was a certain agreement to do 
die aft in a certain time; but in the count the purchafe 
money is dated, and the promife of die defendant to de¬ 
liver feifin within a certain time, to wit, before the Feqft, 
tffc. In Wife v. Wife (a) an executor declared in af- 
fumpfit, that the defendant, being indebted to his teftator 
in 20/. which he ougfet to have paid him according to an 
agreement between them, promifed to pay, &c.: and after 
verdi£t, judgment wasarrefted, beoaufe it did not appear 
what the agreement was, whether by deed, obligation, or 
hpw otherwife. But Ward v. Harris (b) may be relied on, 
where the declaration dated that, in confideration that the 
plaintiff had fold to the defendant- a certain horfe of the 
plaintiff at and ford certain quantity of certain oil, to be de¬ 
livered within a certain time, which had elapfed before 
the fuit commenced, the defendant promifed to deliver 
the faidoil accordingly: and a majority of the Court held 
tins to be fufficient after verdiB: but that does not con* 
elude a cafe arifing upon fpecial demurrer. And Lord 
Eldon was gf opinion that the declaration, not dating the 
value of the horfe or of the oil, nor the quantity of the 
pi}, did not date enough of the contrail to warrant any 
judgment upon it, even after verdiil; as ‘he could not 
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intend upon that general ftatement what the contrad 
proved was. Then further, as to the 5th count, it 
Raises the breach of an agreement; winch agreement is 
not Rated, as the confideration for the fubfequent pro- 
mife; it is not ihewn therefore how the agreement was 
broken by the defendants. The promife to deliver is alfo 
Rated too generally: it might be either to deliver upon 
requeR, or upon payment, or at a time certain,, or within 
a reasonable time: which ever it was, it ought to l$|ve 
been Rated. And if it be faid that upon a promife to de¬ 
liver generally, the law will conRrue it to be upon requefi ; 
that legal refult ought to be Rated ; for it it is not fuf- 
ficient to Rate evidence of the contrad, but the legal ef- 
fed of it muR be Rated, otherwife queRious of law 
would be mixed with the fads on the record. 

In the courfe of the argument Lord Ellenborough C. J. 
propofed to the plaintiff's counfel to amend his declara¬ 
tion ; faying that it would at any rate be better to make 
decifive fenfe than doubtful nonfenfe of thefe counts 3 
and to Rate the contrad with certainty, rather than try 
experiments with hoiy little fenfe and meaning fuch 
counts could be framed. But he anfwered that it might 
be more advantageous to his clients to have fome of the 
counts in this general form if they could be Supported, as 
he Rill hoped they might. His Lordfhip referred to 
what was faid by Mr. JuRice Chambre in the cafe of 
Blakeyv. Dixon [a), 

t 

\ 

Marryat, contra, then contended that however gene¬ 
rally the "contrad referred to in thefe counts might be 
Rated, yet as the time in which the delivery of the goods 
was to have been made, whatever it might have been. 
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18I6. wad $!ffed ; at the time of makiiig the promife on 

A*h»~' ** a ^*°^ * as ‘ brought, the breach of, fuck 

kgim$ contract (b laid $vas a fufficient confederation for the 
vratTiuzAD, f u |,f e q Uent promife of the defendants. Where there 

is an agreement to deliver goods generally, the law im* 
plies that the delivery is to be made within !a reafonable 
time; and what that reafonable time may be is a matter 
of evidence, arifing out of all the circumftances of the 
caffe and is hot neceffary to be ftated with precision, or 
if ftated under a videlicet, is unneceffary to be proved as 
» laid: and where the a&ion is brought, as it is here, for 
the non-delivery within a reafonable time, the price of 
the goods or manner of payment i^ wholly immaterial, 
and need not be ftated: in like manner as if the a&ion 
•were brought for the non-delivery at the price agreed upon , 
the time of delivery when el&pfed would be immaterial to 
be ftated. But here the prior agreement which had been 
broken is not that on which the plaintiffs now fue; the 
time for its execution was gone by *, it is merely ftated as 
inducement for the fubfequent promife declared on; the 
particular terms therefore of that agreement were no 
longer material-to be inquired of or ftated ; it is a fuf- 
ficient confideration for the fubfequent promife that there 
had been an-agreement for the fale and delivery of the 
wools by the defendants to the plaintiffs at a certain price, 
and to be paid for in a certain manner; (which price and 
nianner of payment are mere matters of evidence in the 
afleffment of the damages', and form no part of the con- 
fideration for the new promife) which agreement had 
been broken by the .non-delivery of the goods at a time 
(as it is alleged) which before the promife made by the defend¬ 
ants had elapfed. The precife day, therefore, when that 
breach* took place is nothing to die purpefe; that confi¬ 
deration was gone by $ and if any time had been ftated); 

• I 

* it 
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it muft be admitted that it would not Have been nejfGzTj 
to be proved, as laid: it lyould have been fufficient to 
have proved, as here alleged, that the time had clap,fed 
and the breach incurred before the promife of the do* 
fendants. And then the count proceeds, that in conftder -, 
atim of the premifes , (that is, of the previous breach of 
the agreement by the non-delivery of the goods by a time 
before then gone by) and alfo in conjideration that the 
plaintiffs would&ftill receive and pay for the wqpl 
at the price and in manner lafl nforefaid (that is, in 
the p3ft agreement) on the delivery of the goods 
within a reafonable time afterwards, the defendants 
promifed to deliver it within fuch reafonable time: 
and then it alleges a breach, of that promife by the non¬ 
delivery within a reafonable time, to wit, on pr before the 
28th of February.' Now admitting that it is neceffary 
for a plaintiff to Hate the legal effect of every contract 
on which he declarer here every tiling which was necef¬ 
fary to be proved by the plaintiffs is Hated; and the ob¬ 
jection is that other things, which if Hated would not 
have been neceffary to be proved as laid, and which are 
quite befide the plaintiffs' gravamen, are not Hated. If 
the parties had been rcverfed,*and the aCtion had been 
brought to recover the price of the goods; then an aver¬ 
ment of price would have been fenfible and material. 
[Bayley J. Is net the price of the goods to be the meafurc 
of damages in this cafe ?] It is only neceffary to allege 
a legal confederation for the promife; the reff is matter of 
evidence : the true meafure of damages is the value of 
the goods,"if delivered, to the purchafer: and it can be 
no more neceffary to notice the price of the goods in this 
cafe than in an action againft a carrier for non-delivery 
of goods fent by the feller to the buyer. If one agreed 
with another to build a houfe; though die contrail fhould 

fpecify 
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fpecifj Hit price rif every article to be ufed in thi 
budding v fefy in an a&iorr for not building the honfey 
it would not be neeellafy to fet out file prices of the fe<* 
veral articles. Lefs certainty too is required in pleading, 
in {taring that Which is within the dcfenda^’ own know¬ 
ledge. Com. Dig. Pleader x (C.) 26. colle&S^ie cafes. ££ay- 
ley J. That is where the matter lies peculiarly within the 
knowledge of the other party. Lord Ellenborough C. J. Is 
there any cafe which fays that it is nofWceflary to ftate 
the medium of payment at leaft, fo as to (hew that it is a 
legal medium.3 The allegation of price, generally, im¬ 
ports a legal ptue, and the Court will not intend that it 
is illegal: [Lord Ellenborough C. J[. No intendment is 
to made either way ; but the plaintiff, who is to recover 
upon the ftrength of his own cafe, is to {hew that fuf- 
ficiently to entitle himfelf.] In an a&ion for the non¬ 
delivery of goods, or for goods fold and delivered, the 
goods may bp contraband, but the Court will not 
intend that they are fo, though not averred to be lawful 
goods: that is matter of evidence and not of ftatenient. 
It is fufficient to (hew an adequate confideration which 
docs not appear on the face of it to be illegal. He then 
relied upon, the cafe of Ward v. Harris (a), where die 
count, he contended, was more general than thefe: for 
there, neither the price of the horfe nor of the oil was 
mentioned, nor even the quantity of the latter for which 
the horfe was fold; the price of the horfe being only ftated 
to be <* at and for a certain quantity of certain oil i* 
not was the time of delivery mentioned, but only that 
it was (< to be delivered within a certain time : >r and yet 
this was held to be fufficiently ftated after verdi&. The 



(«} a B»J. & Putt. i(j. 





nt Fim-Fjtsff q* * 

only inconvenience which can be fuggefted from tjft x#JO* 
«CTal mode of declaring is the difficulty of {dealing a*J*e* 
covery in the a&ion in cafe of a fecond g£tion brought 
for the breach of the fame contraft: but the fame ob« 

A 

jeftion applies more ftrongly to every count upon an in¬ 
debitatus aflJRjfit. Then cui bono Ihould the price of 
the goods or the time of delivery be ftated, fine?, if dated 
under a videlicet, they need not be proved, as laid. In 

s 

Lee v. Walker (a)* which was an action on the cafe fqr 
the non-delivery of Riga flax, the plaintiff was non* 
fuited; befcaufe the proportionable quantities of the 
different forts, and the time of arrival of the cargo, out 
of which the delivery was to be made, were not proved, as 
laid in the firft fpecffl count. But becacufe there was a 
general count, which only ftated the contra& to be for the 
delivery of certain quantities at certain prices generally, 
without fpecifyuig the quantities, prices, or time of deli- 
very* this Court, on motion, fent the cafe to a new trial* 

£Lord Rllenborough C. J. The objection there did not arife 
uponfpecial demurrer. LeBlanc}. This general mode 

i 

(«) M 50 Geo. 3 In chit Court. The ihort and perhaps foiperfcA 
note which I took of the contraft In thii cafe, on hearing the report of 
the evidence read) which may, however, help to explain the allufion of 
the plaintiff's counfel; is this:—Sold to the plaintiffs a $’tons of Riga 
flax, on arrival of the firft cargo we* <hall receive of oar purchafes on 
arrival far the enfuing feafon already made. To confift of a proportion • 
of forts.—The objections made to the flrft count, as I collected them at 
she time, (far I did not fee the declaration,) were, flrft, that it 
alleged an abfoiute purchafe made of *5 ions al.Riga flax, then ex- * 
peAed to arrive in and to be imported into this kingdom; whereas the 
eonttafl proved was conditional, namely, for a purchafe out of the flrft; 
afffi that flioald arrive, on the arrival of fuch cargos next, that the 
count alleged itto be a contrail for an equal proportion of forts; wlgre- 
ftSSy tlw cohtraft the proportion of forts was to depend upon the con- 
septs of Uwctfgp which might firft arrive. No objection was taken to 
the form of the fecond count, at being too general; but it was only con- 
fldered as obviating by its generality the variance objected to between the 
oontraft proved, and that laid In the flrft count. 

Vox., XIIt. I 
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of laj^jg die goods to be fold for a certain price , without' 
a videlicet at fome money price, (which would tic the 
plaintiff down to prove a money price agreed to be paid, 
though not the precife fum laid,) would let him in to prove 
a barter price, to be paid for in other goodsjl “ A certain 
prici* mull be taken to mean a money pqp. \Bayley J. 
Suppoiing that were foj yet upon judgment by default, 
it would be left open to a jury to fay what was the price 
meant-.] Not more fo than in other cafes where there is 
judgment by default. [Lord Ellenborough C. J. It does 
not neceflarily follow that the allegation of a certain price 
to be paid for goods means a money price; that might de¬ 
pend upon the place where the q£tra£fc was made. If, 
for example, it were made on the coaft of Africa , where 
commodities are fold by barter , it would be taken prima 
facie to mean a barter price. And is it not an inconve¬ 
nient uncertainty that the other party (hould be left in 
doubt whether the agreement, with the breach of which 
he is charged, were for the fale of goods at a money 
price, or for a barter price, or in what manner the price 
was to be paid ?] In this country it would be taken to 
mean a money price: but all this goes to the eftimate of 
damage, and is matter of evidence for the jury. In an 
a£kion againft a carrier forllie non-delivery of goods, the 
price for which he agreed to carry is not Hated (a) ; and 
yet that is part of the confideration for the duty: but 
the amount of the reward mult have been confidered as 
immaterial upon a queftion of non-delivery: and in Clarke 
v. Grey (b) the general form of declaring againft carriers 
was fuftained, after much confideration, though it was 
proved that the carriers had ftipulated fpecially not to be 

(a) Vide the precedent of Dalfton ▼. Janfon, in 3 Li. Ray. 115., where 
the allegation is only that the carrier wai to cany for a reward. 

(b) 6 Eaft, 564. 


account- 
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accountable for more than 5/. for goods (and the goods 
loft were above that value) unlefs entered and paid for ac¬ 
cordingly i which was not ftated in the declaration: the 
Court confidering it to he only neceffary in that cafe, as 
in covenant tafejft out fo much of the contrail, the 
breach of whiclrgave the ground of allion j (not omit¬ 
ting any part which went to qualify the contrail as fet 
out in the declaration j) but not that which only went to' 
regulate the damages: and adding, that if the contrail for 
fafe carriage were equally broken by the lofs of the* 
goods, whether the fum ftipulated to be paid on that ac- 
count were much or little, it could not be faid that fuch 
(lipulation necefiarily fete a part of the contrail for 
fafe carriage (a). 
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Toddy in reply was ftoppedbythe Court. 


Lord Ellenborough C. J., It is not neceffary to 
wander into the variety of topics which have been 
brought into the argument, in order to decide that tliefe 
counts are bad. It is a radical fault of every one of them 
that in ftating the conlideration of the promife they pro- 
fefs to refer to a certain rate or price, before ftated, at 
which the goods were to be delivered, when no rate or 
price whatever was before ftated. Neither, is it necelfary 
to draw the line, and fay how little information a de¬ 
claration may give to the Court of the real contra& be- 

(«) The rale laid down in that date was, that It is fulficient in de* 
.daring upon any,agreement, con fitting of different parts, either under feal 
or not, to ttate fo much of It only as conttitutcs that contract, the breads 
of which Ss complained of, preferibes the duty to be performed, and tit. 
tmuf mannerf and other,cirtumfinncet of it* performance; with this difference 
only, that in cafe of an agreement not under feal, tbt ctnJideratUn mofi 
it ftattdy end no fart ef tbt entire tanfidtrat'm fir any frtmfi attained in tbt 
agreement tan it fmtttd, 
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tweflfethe paities) how nearly it may be reduced id 
maciem et ofla. But without laying down any general 
rules as to what manner of pleading is neeeflhry oT not in 
fetting forth contrails* and admitting, for argument 
fake, that certainty of price and time dMelivery of the 
goods were not neceflary to be ftated irrflRs cafe j yet, r as 
the confideration laid for the fubfequent promife pur¬ 
ports to refer to a rate or price before mentioned, and ho 
rate or price was befort mentioned, but only a certdin 
rate or price j which rate or price no where appears *, the 
obje£tfon, which is here pointed out by fpecial demur¬ 
rer, is well-founded. As to the cafe of Ward ▼. Harris , 
we may collell the inclination Mhe Court* to have been 
to hold the declaration bad, if the queftion had arifen on 
fpecial demurrer; the majority only holding it to be 
fufEcient as being after verdilt. But how much more 
certain was that count than thefe: for it was a barter of 


a horfe for oili and the only obje&ion was, that the count 
did not Hate die quantity or price of the oil: but ftill the 
fubjeH of the baiter for the horfe was ftated to be oil: 
whereas here the count Tefers to a rate or' price before 
mentioned to be paid for the goods, when none was men- 

s 

boned. 


Grose J. declared himfelf of the fame opinion. 

Ial Blanc h The counts art afll too general. I agree 
that a preceding contra&, after it is broken, need not be 
ftated with the fame precifion as the immediate contrail 
declared upon $ but here there is uncertainty introduced 
into die contrail declared upon, becaufe it refers to a 
rate or price, before mentioned, in the former contra& 
which it adopts j and then the count Hates that in con- 
11 Gderation 




in TQ4 ftAt-miTT ear of GEORGE HI* 

fidcntion that the plaintiffs would ftiU {pceive qflt pay .i8to. 
lor the wool at-the rate or price and in manner laf afore* 

(aid% See. the defendants promifed, &c.: but it is no- *r*V 
where Rated what that rate or price was. And then 
again it is alkA^ that the plaintiffs were ready and wil¬ 
ling to zeceiJS&nd pay for the wool at tie rate or price 
and in manner loft afirejaxd t but that is only faying that 
they were ready and willing to pay for the wool at an 
Uncertain price and in an uncertain manner. 

■* »* 

Baylet J. In many cafes it may not be neceflary to 
ftate the price of goods contracted to be delivered; but 
where the queftion endamages is to depend entirely on 
what the price agreed on was; there, I think, it is ne¬ 
ceflary to fete the price. Now here the damages to the 
purchafer for the non-delivery of the goods contra&ed 
for were to be eftijnated by the difference between their 
a&ual value and the price agreed upon: but the con- 
trad;, as feted in thefe counts, gives no meafure at all 
for the damages. Then fuppofe there was judgment by 
default, the jury would have to aflefs the damages 
without any fendard to refer to. I never before law 
a declaration of this fort containing general counts like 
thefe, without alfo a count^m winch the price of die 
goods was feted, and to which, therefore, the defend¬ 
ant could not demur; and that may account for the ob¬ 
jection not having been before taken. 

Judgment for the Defendants. 
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Elizabeth Ann Coxe, an Infant, by John 
Gordon, her next Friend, againfi Day. 


(without no 
ticing the 
power) fubjeft 
to a certain 
rent, with a 
power of re- 
entry for non¬ 
payment, &c.: 
held that the 
fon, during the 
lifetime of his 
father, could 


'SEgZ 'pHE Mafter of the Rolls directed a caif^o be fent for 
given to the the opinion of this Court, of which the following 

fattier, tenant w 

for life, and is the fubftance. 

tp the fon, tel By indentures of leafe and reieafe of July 1790, to 

and* the fon ob- which Charles We/lley Coxe and Anne his wife, both fince 

SromdfeKer deceafed, Charles Coxe, the father of C. W. Coxe , and 

{without^ ate certain truftecs, were parties \ being the fettlemcnt made 

after, in purfuance of articles timbre, the marriage of 

C. W. Coxe with Anne Gordon his wife; certain manors, 

mefluages, and lands, &c. in the county of Wilts , of 

which C. W. Coxe was then feifed in fee, were conveyed 

by him with his wife to the truftees to the ufe of C. W. 

Coxe and his ajftgns for life, fans wafte; remainder to 

not leafe under the ufe of the truftees to preferve contingent remain* 

'under a leaf- ders} remainder to the ufe of the firft and other fona 

iTajadkion^* 11 °f C* W* ^oxe and Anne his wife in tail male; re- 

rc"entryfor° r ma ' n ^ er to the ufe of all and every their daughter 

non-payment of and daughters, equally to be divided if more than 
rent for a 1 days, . . * 7 5* 

b ie.ifegranted one, m tail general, &c. And by the fame indentures 
tion for re-entry • Charles Coxe and C. W. Coxe conveyed ether lands in 
mentofrent in Sapperton and Frampton Manfel in Gloucejlerjlnre, (being 
Vjpffiri'trtdy-* P art0 ^ the premifes demifed by the leafe of the 17th of 
tnjs tan betaken February 1802 after mentioned) of which C. Coxe , the 

O* tbt frtm\J*s 

nahtrtby to Uvy father, was then feifed for life, with remainder to his 
not a good exe- fon C. W. Coxe in fee, to the truftees, to the ufe of C. 

eujion of the 

leafing power; • 

fuch conditional power of re-entry being left beneficial to the rcmniffter-inen than anab* 
foliite power of re-entry on non-payment of rent. 
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Coxe.iand his qffgns for life, fans wafte; remai^fcr to 
the ufe of Q. W. Coxe and his afiigns for life, fans v/afte; 
remainder to the ufe 0the truftees during Q. TV, Coxe’s. 
life to .preferve contingent remainders} with remainders 
to fuch and dtt fame ufes as were before fitted in refpedl 
of the WifyQfi eftate. The releafe alfo contained a 
power of leafing the Gloucefer/hire eftate in thefe terms. 
Provided alfo, that it ihall and may be lawful tq and fy 
the /aid C. Coxe during Ms life , and after his deceafe to and 
for the /aid C. W. Coxe during his life, from time to time, 
by indenture to dcmife all or any part of the premifes, 
&c. to any perfon or perfons, for any term or number 
of years not exceed^ 21., in pofleffion and not in re- 

verfion, or by way of future intereft, without taking 

>' * 

any fine or income or any matter or thing in ftie nature 

thereof for making fuch Icafes ; and fo as the leflecs 

were not made difpuniihable of wafte, &c.; and referv- 

ing the belt and mod improved rent payable half-yearly 

during the continuance of fuch leafes: andfo as in every fuch 

lea/e there be contained a condition of re-entry for non-payment 

of the rent referved by the /pace of'll. days : and fo as the re- 

fpe&ive leffces execute counter parts, &c. And a corre- 

fponding power was extended to the copyholds, to demife 

them by copy of court roll, itferving the ancient rents, &c. 

By the fame indenture of releafe Charles Coxe and C. U r . 

Coxe conveyed to the truftees the prebend of Tarlton % and 

certain other lands in Tarlton , in the parifli of Rodman ton 9 
» 

in Gloucejterjhire (comprizing the refidue of the premifes 
contained in the leafe of the 17th of February 1802 
hereafter mentioned) of which C. Coxe was then feifed 
for the lives of himfelf and of C. W. Coxe* and of Eli- 
%ab(tb Baldwin/ and the fvrvivor of them, under a leafs 

I 4 , made 
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* 
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made by die prebendary of Tartton , at and under t cer¬ 
tain yearly rent and fervicesj habendum to theufeof 
the truftees and their heirs dun^ the lives of the faid 
C. Coxe and B. Baldwin, and the furvivor, upon tnift 
out of the rents and profits of the faid Iqffcold premifes 
to pay theprebendal rentrefcrved, and pefform the-cove¬ 
nants of the leffee; and to renew the leafe on the death. 
of any of the ceftui que vies, and a» occafion fhould re¬ 
quire, to the intent that there might always be three fub- 
fitting lives; and neat to permit and fuffer the clearrent 
thereof to be received By the faid C. Coxe and his affigns 
during his life ; and after his deceaje \ upon truft, to permit 
and fuffer the fame rents to he Shelved By C. W. Coxe, 
and his aJJUgns, during his life \ and after the deceaie of the 
* furvivor of C. Coxe , and C. W. Coxe , upon truft that the 
truftees fhould ftand feifed of all the faid leafeholds, 
fubjeft to the feveral trufts aforefaid, upon fuch trufts 
and for fuch intents and purpofes as would beft and 
Veareft agree with the trufts before declared concerning 
the freeholds. And the *releafe contained a power for 
leafing" the faid leafehold, as follows:—Provided that it 
(hall and may be lawful for the faid truftees, at the re- 
queft of the perfon or perfons who fhall for the time 
being, by virtue of the trufts before declared, be entitled 
to the receipt and enjoyment of the rents and profits of 
the fame leafehold, by indenture to make any under- 
leafe or leafes of the -feme, &c. (with the like reftri&ions 
as m the fonper leafing power, as to the freehold.) By 
indentures of leafe and releafe of the 26th and 27 th of 
March 1792, between C. Coxe and C. W* Coxes C. Coxe, 
for the confiderations therein mentioned, conveyed to 
C. JP*. Coxe, his heirs and affigns, the manors and lands 

Secondly 
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/econdly releafed and conveyed by the indentu^ of* fettje- 
enentof the 9th of July 1790, and alfo the prebend of 
Portion, and the lams in Tarltm , in Rodmanton , in 
ntbe county of Gloucefter, thirdly releafed and conveyed 
by the ftmttfcttlement $ habendum to C. W. Coxe, hit 
heirs and aTfi^ns, during the life of C. Coxe, fubjedt to 
the provifo after mentioned: yielding and paying to the 
faid C. Coxe the yearly rent of 1050/., clear of all taxes 
and .deductions, payable half-yearly, at Micbaetmas and 
Lady-day. Provided that if the faid yearly rent of 1050/., 
or any part thereof, (hould be in arrear for £3 days 
next after the faid days of payment^ &c., ** being law- 
44 fully demanded, mod no fujftcient diftreft or diftrejjes 
44 can be taken or found in or upon the faid demifed pre - 
44 mifet thereby granted ,, &c." or any part or parts 
thereof, it ihall and may be lawful for the faid C. Coxe, 
jhis heirs and affigns in and upon the faul premifes, 

44 to re-enter and the fame to have again, re-poflefs, and 
44 enjoy, and receive, and take the rents, ifiues, and 
f 4 profits, &c.» until the laid rent and all arrears thereof, 
44 together with the colts and charges of re-entry, and 
“ re-taking the pofieflion thereof (hall be lawfully fa- 
44 tisfied and paid* any thing therein contained to the 
44 contrary notwithstanding.” By indenture of leafe of 
the 17th of February 1792, C. W. Coxe, in confideration 
of the yearly rents and covenants thereinafter referred 
and contained on the part of the leflee to be paid and per¬ 
formed, demifed to the defendant the farm at Tar/ton , 
together with certain other lands in Rodmanton (before- 
mentioned), and alfo certain of the freehold lands lying in 
pappertw , in the county of Gloucefter, (excepting mines, 
timber, &c.<) *habendum to the defendant from the Lady * 
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day next epfuing the date, for foe term of 24 years, fub* 
je& to foe provifo thereinafter contained: refenring to 
C. W. Cofee, his heirs or affigns, fol yearly rent of 800/., 
payable half-yearly at Michaelmas and Lady-day : which 
leafe contained foe following provifo o|ye-entry. 

« Provided always, and foefe prefents are upon tine 
exprefs condition, that in cafe foe faid yearly rent of 
Boo/., or any part thereof, &c. (hall be behind and unpaid 
in part or in all, by foe fpace of 20 days,* &c. being 
lawfully demanded, and no fujjicient dijlrefs or dijlreffes. can 
or may be had, taken, or found in or upon the faid demifed 
premifes,, or fame part thereof, whereby to levy foe fame, 
and all arrears thereof, if any; or^if foe defendant, hi'a 
executors, &c. (hall fell or affign over this indenture of 
leafe, or foe premifes hereby demifed, or any part 
thereof, &c., for all or any part of the faid demifed term, 
except to his or their child or children, without* foe li- 
cence, in writing, of the faid C. W. Cone, his heirs or 
afligns) or if the defendant, his executors, &c. do not 
pay and perform all the rents and covenants, &,c. oh the 
part of the ldTee,&p.: then it ihall and may be lawful for 
foe faid C. W. Cone, his heirs, &c. to re-enter upon the 
faid demifed .premifes,* &c. and the fame to have again, 
re-poflefs, and re-enjoy as in his and their former eftate, 
&c.” The faid indenture of leafe alfo contained a cove¬ 
nant that the leflee ihould lay out upon foe premifes, 
vrithin foe term demifed, 1000/. in certain buildings and 
repairs; and that in cafe of any difpute about foe fum 
expended, it lhould be. fettled by bdl delivered, or by a 
reference 5 C. W< Cone finding rough timber and iime, 
and affifting with his team, at convenient times. This 
inftftiment, though dated on foe 17th of February 1802, 

was 
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Wa® not delivered by C. Coxe until the a7$h of'April 
following (#); and die defendant at the fame time ex* 
ecttted and -delivered a counterpart 6f fuch leafe* The 
defendant took poifeilion of the demifed premifes at 
Lady-day and laid out, purfuant to his faid cove* 
nant for that purpofe, ioo'o/. and feveral hundred pounds 
more in repairs and improvements of them. Anne Coat 
died in February 1797 ; C. W. Coae, her hufband, died 
on the 9th of March 1806; and C, Com , the fatheiy 
died on the 19th of February 1808. The plaintiff, 
Elizabeth Anne Gordon (late Coxe ) was the only iffue of 
the marriage of C. W. Coxe and Anne his wife j and the 
faid plaintiff and Jftfeph Kaye, to whom a conveyance 
had been' previoufly executed by the furviving truftee of 
that part pf the premifes demifed by the faid leafe to thd 
defendant, which confided of the prebendal eftate, in 
Eafier term 1808 brought an eje&ment againft the 
defendant to recover the whole of the demifed premifes j 
which was tried at Glouce/ler in the fummerof 1808* 
when the plaintiff recovered a verdidfc for the whale a 
but in Hilary term 1809 (a) the Court of K. B. fet afide 
fo much of the verdid as applied to the freehold part of 
the demifed premifes, and retrained it to*the leafehold 
only, and judgment has been entered accordingly. The 
queftions now referved for the opinion of this Court 
were, ift, whether C. W. Coxe had power to grant the 
faid leafe to the defendant, as to the freehold part of the 
demifed premifes, during the life of his father C. Coxe . 
?dly, Whether the power of re-entry, referved by 
the leafif for non-payment of the rent, be or be not 
made in conformity to the power in die fettlement fo? 


1819. 


Core* 

V* 

UAV«v 


(<?) Vide Doe d. Com v. Dej, 10 Raft, 427. 
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jrrantmg leafes of the freehold part of the defied p ro* 
miles: and if not, whether the leafe be not void on that 
ground. , 3dly, Whether, in confequence of the leafe 
to the defendant of the prebendal part of the demifed 
premifes being void at law, the leafe be oq^fc net valid 
as to the freehold part; the tent for the whole-being 
entire: and in cafe the leafe is valid as to the freehold 
part of the premifes; whether the defendant will be 
liable to pay the whole rent for the fame, or to have the 
rent apportioned? 


Puller , for the plaintiff, contended, ift, that the leafe 
granted by C. W. Coxe , the fon, during the life of his 
father, C. Coxe, of lands in whichjthe father had a prior 
life eftate, was not a valid leafe warranted by the leafing 
power contained in the marriage fettlement of July 1790: 
for the power was given to be exercifed firft, by C. Coxe 
during his life, and after his deceafe (and not till then) by 
C. W. Coxe during his life ; whereas the leafe in queftion 
was executed by C. W. Coxe alone, during his father’s 
lifetime. Whatever may be the effe£t of the conveyance 
of the father's life intereft to his fon, by the releafe of 
March 1792 1 hi a court of equity, the power muft be 
conftrued ftri&ly at law, and the execution muft be in 
ftri €t purfuance of it: and no qualifications in a leafing 
power can he difpenfed with, except fuch as go to the - 
definition of the power itfelf (a) : but here the qualifi¬ 
cation did no| go to the definition of the power, becaufe 
■* >« ^ 

after the conveyance of the father’s life eftate.to the fon, 
the latter could by applying to equity have compelled the 
father to join in executing a leafe, i proper. It does 
not even Appear to have been the intention of the parties 

(*) ff'mterv. Ltvedey, tyrth, 4*§» 

to 
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to the conveyance of 179a that the fon alone fliould 
have thotpower of leafing refereed to the father by the 
prior deed of fettlement 5 for what could then have pre¬ 
vented the fon from taking a fine! and leafing to the 
’tenant for a nominal rent; which would have been good 
as againfi&Re father and fon during their lives5 and 
where then, after the Ton's death, would have been the 
remedy of the father for his rent of 1050/. per annum, in 

cafe there was no fuiHcient diftrefs on the premifes: for if 

> 

the leafe were well executed under the power, the tenant 
would claim under the prior fettlement. But if the 
father had intended to convey and transfer over to the 
fon his power of leafing, he could not do fo *, for, ac¬ 
cording to Lady fjrejham's cafe ( a ), a power to leafe 
cannot be executed by attorney, but only by the party him- 
(elf to whom it is perlbnally given; and this rule is ap¬ 
plied as well to authorities coupled with an intcreft as to 
naked authorities. And in The Earl of Montague v. The 
Earl of Bath (£), where the owner of the eftate had rtiad/t 
a voluntary fettlement of it with a power of revocation 
by a certain inftrumentj the power not having been regu¬ 
larly revoked in the manner prescribed, was held to be 
as binding upon die party as if the reftri&ion had been 
impofed upon him by another. The true meaning, how¬ 
ever, of the power in queftion is, that the father and fon 

• 

ihould each in fucceflion execute the leafes made in his 
own lifetime. The power is given to the father alone, and 
not to him and his afftgns % during his life, as it would 
have been if fo intepded, As to the fecond queftion, 
whether die provifo for re-entry in the leafe be made in 
conformity to the power in the fetdement j the provifo 


Ml 


4 

i£io» # 



(a) Cited in Gmfci'a cafe, 9 ftp. 76,*. and Palm. 4.3$. 

( 4 ) 1 Cb> ftp. 417. and Cb> C*f, 207. 

in 
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in die leaf* is only for the re-entry of the leflbr, id cafe 
the rent fhall be in arrear for 20 days, and there he no fuf¬ 
ficient difirefs upon the premifet whereby to levy the fame t 
which is much lefs beneficial to the otfner of the inhe- 

m 

ritance than the abfolute condition for re-entry required by 
the power in every fuch leafe for mn-paynlkfti if the rent 
referved by the fpace of 21 days ; without the neceffity of 
Ihewing that there was no fufficient diftrefs upon thepre- 
mifes $ which it might be difficult to do. Courts of juf- 
tice, it is faid in Taylor d. Atkins v. Horde [a), have al¬ 
ways looked with a jealous eye to fee that the conditions 
in favour of the next taker be purfued, not literally only, 
but fubftantially. The rent muft be referved with all the 
beneficial drcumfiances. And in Orby v. Lord Mohun (Jr) 
a leafe under a power referring the ancient rent, without 
fpecifying what that rent was, was held void by Lord 
Keeper Cowper and Lord C. L Trevor, againft Lord Haifa 
opinion \ becaufe it put the remainder-man under a dif¬ 
ficulty in declaring or avowing for the rent in arrear. 
[Lord Ellenborough C. J. There can be no doubt that it 
is more beneficial to the owner of the eltate to have a 
power of re-entry at once upon the tenant, upon non¬ 
payment of the rent within a certain time, than to have 
fuch apower only*in cafe there fhall be no fufficient diftrefs 
upon the premifes from time to time as the rent fhall fall 
in arrear.] The 3d point, he admitted, was againft him, 
upon the authority of Co. Lit. 148. b. 5 which does not ap¬ 
pear to have been queftioned. Lord Coke fays, “ con¬ 
cerning the appointment of rents, there is a difference be- 
* * 

tween a grant, and a refervation of a rent; for if a min 

befeifedof two acres of land; of one in fee fimple, and 

* « 

(•) iB*rr. 121. (</} a Vtr^ 531.54s. and 3 Ci.Rtf. tot . 

of 
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of another in tail $ and by his deed grant a rent out of 
both in fee, in tail, for life, &c., and dieth; the fcmd 
entailed is difcharged, and the land in fee Ample remains 
charged with the whole rent: for, againft his own grant, 
he fhall not take advantage of the weaknefs of h» own 
eftatd in par## But if he make a gift in tail, a leafe for 
life, or for years, of both acres; the donor or leflor 
dieth ; the iffue in tail avoideth the gift or leafe; the rent 
IhaJU be apportioned: for feeing the rent is referred out 
of and for the whole land, it is reafonthat when part ia 
evi&ed by an elder title, the donee or leflee Ihould not be 
charged with the whole rent, but that it Ihould be appor* 
tkraed rateably according to the value of the land, as Lit* 
tleton here faith.” 

Abbott contra. As to the firft queftion $ it muft be taken 
in a court of law that the conveyance from the father to 
the fon was of his whole intereft. The rent referved is ana- 
lagous to a fee farm rent, though it cannot be lb called; and 
until the condition be broken the eftate of the father is in 
the fon. As tip the pollibility of the father being preju¬ 
diced by .the transfer of this power to the fon; it muft be 
recolle£ted that powers of this fort are introduced, not for 
the benefit of the tenant for life, but of* the’remainder¬ 
man. [Lord Ellenborough C. J. The power to leafe for 
fo long a term is for the benefit of the tenant for life: the 
qualifications only are for the benefit of thofe in remain¬ 
der.] No leafe however could be made without referr¬ 
ing the belt rent; and {fcerefose the father could not be 
prejudiced. The fon then being aifignee of the fathers 
eftate, the queftion is, whether he may not execute the 
power of leafing, although it be not in terms given to the 
father, and his affigns, Such a power was holden, in 

5 Edwards 
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Edwards v. tUlbttr (a), to be annexed to die eftate of the 


tenant for life* and not metely collateral to it ’And tftite 
are feveral cafes to fliew that if die tenant for fife iMfeSt 
Ha eftate, .the power annexed to itii alfegohe. M 
it follows that the perfbn feiCed of that eftate by a Hw*-' 
fill conveyance may execute the power*dtaexad to Id 
This, cafe is the ftronger in favor of the potter fcAflfcg: 
with the eftate} becaufe the fon, who was ‘next in 
mainder, was as much interefted, at leaft, in the due 
ecution of the power as the father himfelf. * Eafy 
Gre/bam’t cafe (b), which was determined at the affixes, 
iavery diftinguUhable; for there the tenant had delegated 
his power to a ftranger, to whom he had not affigned 
his eftate. In How v. Whitfield (e), a power of leafing 
was held well executed by the affignee Of a term to 
which fitch power was annexed: but there the power 
was given in exprefs terms to the party and his ajfigru, 
jjdly, As to the fufliciency of the claufe in die leaft for 
re-entry, compared with the requifition of the power $ ad* 
nutting that there muft be a fubftantial compliance with 
the terms of the power, and in a manner egpally beneficial 
to the remainder-man, the queftion is, whether th?t hp not 
been done in this inftance ? The power does'not affeft to 
fpecify the‘very terms of the claufe to be introduced, but 
only to give the fubftance of it. The leafe does iu fa£fc con¬ 
tain a condition of re-entry for non-payment of the rent re¬ 
ferred for 20 days; and not the lefs fo, becaufe it is only 
to he exercifed If there be not a fufficient diftrefs on the 
prtmifes put of which the lanced nfey immediately ft- 
til ff himfelf for the rent due. The foie objeft of fpcfi ‘ 
X claufe is to fecuife the rentj but if there fie a fufficient 


(«) H*rdr. 415. (|) 9 Rtf. ft «. 

if) 7 .Jta%iie. and, 1 Fmr* 339. S. C. 
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diftrefs, that objeCl is more immediately and effectually 
Secured dian by re-entry. [Lord Ellenborough C. J. In 
the one cafe, it is to be fecured from time to time by fuc- 
ceffive fuits, with the rifle of fureties if the diftrefs be re¬ 
plevied } in die other, it is fecured once for all by the 
landlord's re-poflefling himfelf of die land out of which 
the rent is derived.] In fubftance it amounts to the fame 
thing; for at any time before die landlord recovers in 
ejeClment for the forfeiture, the tenant coming in and 
paying the arrears and cofts will be relieved ( a ): it is 
therefore now become merely a claufe in terrorem. [Ld. 
Ellenborough C. J. Surely the direCt power of re-entry is 
more beneficial to the landlord.] It was found to be fo 
difficult for the landlord to avail himfelf of the general 
power of re-entry for non-payment of rent at the day, 
on account of the prccifion required in making the de¬ 
mand of rent, that the legiilature paffed the a ft of the 
4 Geo. 2. c. 28. [Lord Ellenborough C. J. The very pro- 
vifion of the legiilature fhe.ws that there is a difference ii\ 
diis rcfpcCl. 


1810. 


Cox* 

igmijl 

Day. 


Puller was* Hopped in reply : and 

Lord Ellenborough C. J. faid that the Court would 
certify their opinion to his Honor. And afterwards die 
following certificate was font. 


This cafe has been argued before us by counfel: we 
have confidered it, and are 1 of opinion upon the firft quef- 
tion fubmitt&l to our confideration, that the faid Charles 
Wejlley Coxe had not, during die life time of his father 

(«) Vide ft. 4 Cm.*. (. aS. recognizing fuch relief at law as well as in 
equity. 

vot. xiii, K CH: 
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Charles Coxe, power to grant the leafe to the faid de¬ 
fendant, as to the freehold part of die faid demifed pre- 
mifes. And upon the fecond queftion, that the power of 
re-entry, referved in and by the faid leafe for non-payment 
of the rent, is not made in conformity to the power in 
die fettlement for granting leafes of the freehold part of 
the faid demifed premifes , and that the leafe is void on 
that ground. 

The above opinion on the firfl and fecond queftions 
made it unneceffary for us to enter upon the confidera- 
tionof the third. 

Ellenbouough. 

N. Grose. 

S. Le Blanc. 

J. Bayley. 


, Lowndes and Others, Affignees of Lees, a 

Nov. »3<L » e 

Bankrupt, againjl Anderson and Others. 


Bank note* can- HHHE plaintiffs declared in aflumpfit upon the common 

not be followed X 

by the legal money counts, for money lent, money paid, money 

hwvdVof'bona 1 * had and received by the defendants to the ufe, of the 
a valuabie rS con- phtindffs as affignees, and upon an account ftated between 

lideration with¬ 
out notice. Therefore where a trader, after a commiffion of bankrupt iffued again ft him, 
wilhing to redeem a bill of exchange which he had before remitted to his banker*, to whom 
he wac indebted much beyond the amount, fecretly employed an unknown agent, in whofe 
hand* he placed for that purpofe four other bill* of about the fame value; and fuch agent, 
alter endeavouring in vain to prevail on the bankers to take in exchange (uch four bills for 
the one, (which application was made as ftom and in tl&Aames of third perfons, though 
fccondcd by a letter from the trader to the bankers, received by them about the fame 
time,) puffed off the four hills in the market, and obtained bank notes for the fame, 
with which bank notes he took up the firft bill out of the bankers' hands in the ufual 
way: held that the affignees of the bankrupt trader could not recovei from the bankers 
thr amount of Rich bank notes', the produce of the four bills, part of the bankrupt's 
eftate, though difpoRd of by him after hi* bankruptcy; the bankers having bonkfide 
for a valuable consideration, and without notice of the true owners, received Rich bank 
notci. 


them ; 
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diems to which the defendants pleaded the general iffue: 
and at the trial before Lord Ellenborougb C. J. at Guild* 
ball, a verdift was found for the 'plaintiffs for 2 5 06/. 18 s.zd. 
fubjeft to the opinion of the Court upon this cafe: 

The plaintiffs are aflignees of William Lees, a bank¬ 
rupt, againft whom a commiflion iffued, dated the 5th of 
Augufl 1807, upon an aft of bankruptcy committed on 
the 3d of that month. ,The defendants are bankers in 
London . On the nth of April 1807 Lees paid or re¬ 
mitted to the defendants a bill of exchange, dated the id 
of September i8off, drawn by him and accepted by Dan* 
fin and Walmjley of Lancajler, for 2509/. 19J. payable 
12 months after date to the order of Lees the drawer, 
and indorfed by him, and alfo by Gregfins and Co. of 
Liverpool. The bill was paid to the defendants on a ge¬ 
neral banking account, and in the ufual way of bulinefs ; 
and about the fame time Lees drew fevcral bills of ex¬ 
change on the defendants to the amount of the faid bill 
or thereabouts, in the common courfe of bulinefs; Lees 
having been iu^the habit of making remittances to and 
drawing bills on them, as fuited his own bulinefs: and 
Lees was, at the time he paid this bill for 2509/. 19s. to 
his bankers, and Hill is, indebted to them.for money ad¬ 
vanced in a fum very confiderably above the amount of 
all their fecurities. On the 27th of July 1807 Lees 
knew of his approaching infolvency 5 and being particu¬ 
larly defirous to get this bill for 2509/. 19s. into his pof- 
feflion, defired his cler|, B. Prefcott , to go to London 
immediately for that purpofej and on the 28th of July 
1807 Lees gave Prefcott four bills to the amount of 
2525/. 3-r. 2d., with which he that day fet off for London , 
and was direfted by Lees to do the bulinefs through the 
medium of a third perfon. On. the 4th of Augujl Prefi 

K a C9tt > 
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* X 816. cott > according to the inftru£tions of Lees to cm’ploy * 

’* " r third perfon, gave thefe bills to a friend of his in Londofy 

agmnfi who was unknown to the bankers, and requefted him to 
AttbiBtON. g Q tQ t jj e d e f en( i an ts and retire the bilhfpr 2509/. 19/.; 

and foon after the ftoppage of Lees, and before die de¬ 
fendants had heard of the commif&on of bankrupt againft 
him, this perfon called at the defendants* banking-houfe, 
in confequence of the dirc&iog he had received from 
Prefcott, to take up the bill for 2509/. 19/., and brought 
the bills of exchange for that purpofe, which had been 
fo given by Lees to Prefcott. The defendants afked this 
perfon from whom he came ? he faid he came to take up 
Dan/on and Walmflef s acceptance from Lowndes and 
Batefon, who are merchants in Liverpool ; and being 
alked by the defendants, whether Lowndes and Batefon 
would indorfe the bills, he faid he did not know. The 
defendants then refufed to take the bills which were fo 
offered to them. Some time after this, and after the 
middle of Augujl 1807, die fame perfon, in confequence 
of the dire&ions he had received from Prefcott , again 
offered bills to take up the bill for 25091. 19/.; but the 

defendants refufed to take die bills which were fo offered 

* 

on this fecond application. On the day when this fecond 
application was made, the defendants had received a let¬ 
ter from Lees , dated two .days before, which Hated the 
flouriihing fituation of his (Lee/) affairs, and that he had 
made arrangements to pay 15s. in the pound immediately,. 
and was to pay or give fecuritaLfor the remaining 5 s. in 
the pound, to be paid foon ^pat the rcafon why Lees 
wifhed the defendants to take the bills they had before 
refufed was, that he had fomeidea Datifon and Walmflef* 
acceptance might not be pffid when due at the place 

j .1 

where it had been dpmiciled j but that if Mr. Lowndes 
’ had 
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had the acceptance of Danfon and Walmjley in his pof- 
.feffion, he had the means of payment in his own hands, 
and tAat it would be liquidated in that way: and the let¬ 
ter added, that the'defendants by fo doing would get 

* V 

their money immediately. The defendants deftroyed 
this letter after the bill for 2509/. ujs. was given up by 
them, as hereinafter mentioned, as being indignant at 
the contents of fucli letter. On the 26th of Auguft 1807 
the fame perfon, whJPhad before applied to the defend¬ 
ants, paid to the defendants by Prefect?* dire&ions 
2510/. in bank notes, which Prefcoti had procured by dis¬ 
counting the bills which Lees had delivered to him, and 
received cafli thereout 3/. is. iotl ,; leaving a balance of 
25061 . i8x. 2 d. t being the amount of the bill for 2509/. 19/. 
deducing 9 days' difeount; the bill not being due 
till the 4th of September- and the bill for 2509/. 19*. was 
then delivered up by the defendants. At the time of the 
fecond application for taking up the bill for 2509/. 19s. 
as aforefaid, the defendants knew of the bankruptcy of 
Lees. The defendants at the time of the payment, on 
the faid 26thHf Augttjl, knew that the commiflion againft 
Lees had been iffued. There was no other evidence that 
they knew that the bills offered, for the purpofe of taking 
up Danfou and Walmjley % acceptance, were the property 
of Lees, nor that the cafh they received was the produce 
of them, nor that the perfon who applied to them came 
from Lees. The queflion was. Whether the plaintiffs 
were entitled to recover ? if they were, the prefent ver- 
di£t was to ftand: if Sjfcerwife, a nonfuit was to be en* 
tered. r 

1 

Littledale for the plaintiffs contended, that they were 
entitled to recover the money in queftion, as being the 
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produce of the bills which were delivered to Prefcott by 
Lees before his bankruptcy, for the purpofc.of taking up 
the bill of 2509/. 19/. then in the hands of the defend- 
ants, and which bills upon (he bankruptcy of Lees taking 
place, and before they were converted into bank notes, 
became the property of the aflignees. [Lord EUehbo* 
rough C. J. What objection can there be to thefe defend¬ 
ants felling a bill of exchange, their property, for bank¬ 
notes.] The four bills being the property of the aflignees 
in the hands of Prefcott , the bank-notes which he received 
for them mull equally be the property of the aflignees; 
and thefe identical notes are traced into the hands of the 
defendants after the bankruptcy. 

Lord Ellenborough C. J. It would be a grievous 
inconvenience if bank notes could be followed in the 
manner now attempted through the hands of bona fide 
holders for a valuable confideratiou, without notice. The 
defendants had before refufed to exchange the bill for 
2509/. 19/. for the four bills ; but there was nothing to 
prevent their difpofmg of it, if they plcafcdfto any perfon 
who tendered them the amount in gold or bank notes. 
And when they afterwards, bona fide, for a valuable con- 
fldcration, and without notice, received bank notes from 
a perfon who came to take up the bill, they cannot be held 
accountable for them. The cafe of Clarke v. Shee [a) is 
dccifive upon the queflion. 

Grose* J. concurred. 

Le Blanc J. Suppofe Prefcott , after receiving the bank¬ 
notes for the bills, had fpent any of them in poftchaife 

hire, 
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hire, could the aflignees have recovered the amount from 181 o. 

the feveral innkeepers ? 

Lowmdu 

A again/} 

Batlet J. In Clarke v. Shee the rule is laid down ge- Amdbusom* 
nerally, that where money or notes are paid bona fide 
and upon a valuable confideration, they £hall never be 
brought back by the true owner. 

Nonfuit to be entered {a). 

Knox was to have argued for the defendants. 

(a) Vide Miller v. Race, 1 Burr. 451. The following note upon the 
fame fubjcft was taken by me. 

Solomons v. The Bank of Englanp. M . 3* G. 3. 1791* B . it.—* The holder of 
Trover for a bank note of 500/. At the trial, before Lord Kenytn C. J. a Bank note is 
at Guildhall , it appeared that the note in queftion had been fraudulently ^prompt 

obtained by fome perfon, by means of a forged draft, from Baffin and paymcntof it. 
Company, who acquainted the Bank therewith; and therefore when it and cannot he 
was prefented for payment at the Bark fome time afterwards by the affefted by the 
plaintiff, it was flopped, and the plaintiff was informed by the Bank of previous fraud 
ali the circumftances, and required to give an account how he came by holder in obtain- 
it: this was on the ad of February 1790. It appeared that he had re- ;„g j tj un ] e f s 
ceived the note from Hymen and Hendricks % his correfpondents, Jews evidence be 
living at Middltlurgb, in a letter (which was icad,) dated 17th of Ja- _8 ivcn to ^ r ' n 5 
nuary 1790, wherein they infoimed him that they fhould draw upon him * t r -^j[ ne *0^** 
for the amount at fome future period. The plaintiff, on prefenting the J^here a Bank 
note at the bank, j^ad inquired whether it were a good one, it being of note for 500/. 
three years flanding. In confequence of what then paffed he, by the defire had been frau- 
of the Bank, wrote to his correfpondents at Middleburgb , to learn how ^ 
they came by the note: the only anfwer, however, which was communi- J on 
cated to the bank, was in a letter from tbofe correfpondents to the plaintiff, and on its being 
■ that they had received it from a man dreffed in fuch a way, in payment prefented for 
for goods, and that they knew nothing of him. Another letter was read on Payment fome- 
the part of the plaintiff from the fame perfons, dated nth of April fol- by^anVgenTof 1 
lowing ; telling the plaintiff that they would not be amufed hy him any a foreign princi 
longer; that they fhould either draw upon h m for the amount of the pal, informatioi 
note, or cxpe&ed that he would immediately return it to them, in cafe uas K lven °f ^ 
the Bank would not pat it. Tlie note was Hated to have been received ^ raud * an< * t * 1< 

• * term mi'll war 


of the Bank, wrote to his correfpondents at Middleburgb , to learn how ^ 

they came by the note: tlie only anfwer, however, which was communi- £ on wn**” 

cated to the bank, was in a letter from tbofe correfpondents to the plaintiff, and on its being 

that they had received it from a man dreffed in fuch a way, in payment prefented for 

for goods, and that they knew nothing of him. Another letter was read on Payment fome- 

the part of the plaintiff from the fame perfons, dated nth of April fol- by^anVgenTof* 

lowing ; telling the plaintiff that they would not be amufed hy him any a foreign princi- 

longer; that they fhould either draw upon h : m for the amount of the pal, information 

note, or expected that he would immediately return it to them, in cafe ' A ' a$ given of the 

the Bank would not pat it. Tlie note was Hated to have been received ^ raud * anc * t * ie 
r ' 1. principal was 

.•flK defired to in¬ 

form the Bank how he came^fy it; but the only account he would give of it was, that he 
had receivediit in payment of goods from a man dreffed in fuch a way, of whom lie knew 
nothing; and it w;.s further proved that Bank notes of fo large a value wtr- not ufually 
circulated in that foreign country; this was held to he fufficient evidence to be left to a juiy 
of the principal's privity to the original fraud, in an adion of trover brought by his agent 
to recover it from the Bank who had detained it under the authority of the original Owner, 
to whom it properly belonged. And the queffion was not altered hy the agent, who received 
it on account, having, after notice, made payments fot his principal, which turned the ba¬ 
lance in favour of fu.h agent. 

K 4 by 
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by the plaintiff in redu&ion of a balance (i) due upon his correfpon- 
dents' account. It further appeared in, evidence that Bank nates of fo 
large an amount as this were not ufually current at Middleburgh. 

Lord Kenyon C. J., before whom this caYe was tried at <JW IdkaU, 
ftated to the jury, that inafmuch as it did not appear that the plaintiff 
himfelf had paid a valuable consideration for the note before notice, he 
fhould confider him as the agent of 'Hymen and HtndrLk i; and with te- 
fpeft to them, he was by no means f>tistied in his own mind that they 
had properly accounted for their pofftflion of it: whereupon the plain* 
tiff’s counfel defired to be nonfuited 3 which was done. 

Searereft obtained a rule to fhew caufe why that nonfuit fhould not 
be fet afide, on the ground that the hflier of a Bmk note wa» 
entitled to the payment of it on the mere production thereof, it being 
equivalent to money j and that no fufpicion or fraud whatever would 
warrant a withholding of it, unlefs the fraud were brought home to the 
holder himfelf. That in this cafe there was no evidence whatever to 
Impute fraud to the plaintiff, and that the proof of it lay affirmatively 
on the defendants, and not negatively on the holder of the note. 

Erjkine and Piggott fhewed caufe. They admitted ffiom Miller v. 
Aw, t Burr. 45a, Grant v. Vaughan, 3 But. 1516. Peacock v. Rhodes* 
Dough 633* and other enfea, that ptimft iacie the bearer of a Canjc note 
was entitled to receive the money merely on the fcore of his poffeflion, 
and that no other perfon was entitled to the note, unlefs he were alfo 
entitled to the money: and that whoever impeached his title mu ft take 
the burden of proof upon himfelf. But the principle of all the cafes 
was, that the party ftanding upon his poffeflion was a bonft fide holder, 
for a valuable consideration; and therefore the cafe did not apply to 
eftablilh this plaintiff’s right, who appeared upon the evidence not to 
be a holder for a valuable confideiation before notice, Mt appears plainly 
from the letters, that on the ad of February 1790, when-he was informed 
by the Bank of all the fads relative to the note, he had not then 
advanced any confideration for it to his correfpondenta, from whom ha 
only received it on the 17th of January preceding, and who then in¬ 
formed him that thfcy fhoukl draw upon him for the amount at fome fu¬ 
ture period. It is as plain that on the nth of April he had not advanced 
any thing on the note} for they wrote to defire h>m either to pay the 
money or return the note. If after notice be thought proper to pay the 
mqpey, the moft he can claim is to ftand in the fhoes of 11 , men and 
Hendricks, from whom he received it. blow as to them, fuffieient Cvi- 



(t) How this faft was did not appear Uncertainty on the evidence 3 
namely, whether the balance due from Hymen and Co. to the plaintiff 
had accrued at the time' , when the note was firft received by the plaintiff, 
or in the eourfe of die tranfaff ion after notice by him of all the circum* 
fiances. Biit'what is ftated above is the evidence which was given of the 
plaintiff's conversion with the Bank officers, on being interrogated by 
* them concerning his title to the note. 
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(fence was given to call on them to (hew more efpecially how they came 
by it. If the plaintiff, in order to avert the verdlft which he (aw hang¬ 
ing over hie head, thought proper to be sonfuited, there it no ground for 
this Coujt to interfere; there being evidence enough to warrant the fuf- 
picion intimated by the learned Judge. 

Bearinft, in fupport of the rule/ contended that upon fettled prin¬ 
ciples of law, and on the broad ground of policy,, the plaintiff was en¬ 
titled to recover; and that theie was no evidence here to warrant the 
intimation of opinion given by his lord (hip to the jury, to avert the 
confluences of which the plaintiff had, in deference to that opinion, 
fubmitted to a nonfuit. In one point of view the cafe was of great mo¬ 
ment as it affeded public policy, which was deeply intended in fudain- 
ing the credit of the Bank abroad as well as here} which could only bo 
done by giving the fame currency to Bank notes as to the cafli itfelf 
which they reprefented, and for which they were always taken by the 
public. Rut if once the Bank were permitted to withhold payment upon 
tlie fame grounds as would warrant it in the cafe of bills of exchange, 
the confidence of foreigners would he greatly (haken, and the circula¬ 
tion of thefe notes very much diminiflud. But in point of law alfo, it 
appears from the cafes alluded to on the other fide, that the bare pof- 
fefiion of a Bank note is fufficicnt to entitle the pofleffor to payment, 
unlefs it appear by pofitive evidence that he liimfelf came by it fraudu¬ 
lently.- 4 Any fraud committed by any other perfon previoufiy, in obtain¬ 
ing the note, is not fuflicient, unlefs it be alfo fliewn that the poffeflbr 
was privy to it. The burden of proof in all fuch cafes reds uponthofe 
whqobjed to the payment of it. Now here it was even proved on thd 
part of the plaintiff, which was -not neceffary for him to do, that he had 
bond fide received this note from his conrefpondents at Middltburgb, 
upon account, and in reduction of his balance, Hu title, therefore, 
was at gll eventupnimpeached, whatever tbtin might he. But even 
fuppofing the plamtiff’s title relied ultimately upon theirs, it was not 
fufficient for the Bank to call upon them to (hew how they came by the 
note. They were not bound to difdofe any thing. They had a right to 
receive payment, till the Rank had given evidence of their being con¬ 
cerned in the fraud by which the note was original^ obtained j and no 
fuch evidence was given. At all events that would not affed the plain¬ 
tiff, who, fo far from there being any evidence of his colluding with 
Hnirkh and Co., appeatsfrom the letters to have been fufpeded by 
them of an intention to cheat them by not returning either the money 
or the note. 
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Lord KxNroN C. J. Itiyery certain that both policy and conveni¬ 
ence require that Bank notedjfiuld have the freed currency, and no other 
impediment ought to be purm the wqy of it than fuch as mere juftice 
requires, ’fhis is doing no more than would be the cafe even upon pay¬ 
ment of money itfelf. For if this party had received money contrary 
to confcience, it might have been recovered back again. As this cafe Is 
now (Situated, I am glad that the opinion which I now hold will not pre¬ 
vent the party from making another appeal to the laws of the country, 
jf he find that he cap better his cafe. Thpre is no doubt but the holder 

of 
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of a Bank note is entitled prim! facie to prompt payment; but if an¬ 
other party has been plundered of it before, and has applied to the Bank, 
can any impropriety be imputed to them for fufpending the payment, 
till it is afoertained that the party tendering it for payment is Not con¬ 
taminated with the guilt- Upon this evidence I think Silomns mull be 
confidered to be in the fame lituation as Htndr'uia and Co. Now when 
they were informed of the circumftances, and applied to in order to give 
information from whom they received the note, they refufed to give any 
fatisfaflory account of it. Under fuch circumftances it is impofiible to 
fay that there was not fome fufpicion thrown upon them of their being 
privy to the fraud j and that was all that I told the jury, to whoipl was 
about to leave the queftion of faQ for their dccifion, when the plain* 
tiff, on fuch intimation of my opinion, deftred to be nonfuited. 

Aihsviit J. This is an application to our diferetion. My Lord 
fays he left the queftion of fraud to the jury j and what ohje&ion is there 
in point of law to it ? On the evidence of fufpicion which was given 
with refpeft to this note, the plaintiff ought to have given every pof- 
fihle account how his correfpondents came hy it, in order to clear them 
from the imputation of fraud ; and this was not done: die fufpicion, 
therefore, remains as it did before. 

BvtLEt J. The plaintiff mull be confidered merely as the agent of 
Hymn ant! Henricki, and mull (land or fall by their title. It is certainly 
enough in the cafe of a Bank note to fhew pofTefflon, until the title ia 
affe&cd by evidence on the other fide. Then fee whether there was not 
evidence of that fort here, and whether it has been anfwcred. It is 
proved hy the defendants that the bill had originally been improperly 
obtained ; that thefe parties had notice given them of it, and were ap¬ 
plied to in order to learn how they came by it; that notes of this large 
amount are not ufually current in the country where : *hcy re fide, and 
therefore more e.ify to be remembered from whom received; and yet 
they have not thought propel to give any account of it This was cer¬ 
tainly evidence enough to be left to the jury, which was offered to be 
done, whether tiiefr parties were not involved in the fraud. 

Grosk J. 1 agree entirely with the plaintiff’s counfel that Bank 
notes are to be confidered as cafh; and that the liolder has a right, in 
the firft inftance, to fay that he will not tell how he came hy it: but on 
the other hand the Bank may take upon them the onus of fixing fraud 
upon the holder; and then it will he incumbent on him to clear himfelf 
from it. ^Now there were circumftances proved here to raife a reafon- 
-able preemption of traud in thefe partied, and the plaintiff’s counfel 
wire fo aware of this, and that the jury mold probably decide avainft 
them, that they rathtr. chofe to he nonfuited. There is no ground, 
therefore, for the Court to interfere; efpccially as the party may, if he 
think proper, bring another aftion. 
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The King againft Thomas Hazell. 


Saturday, 
Nov. 24 th. 


TJE it remembered that at Croydon, tn the county of A con vision of 
AJ a journeyman 

Surrey, on the 4th of June , 50 Geo . 3., Thomas calico printer 

Hazell, late of Wallington, in the county of Surrey, jour- 39 Sc 40 Geo, 3. 

neymair calico-printer, is convifted before us J. R. and 

i?. C., two of his majcfty’s juftices of the peace for the to"work 

county of Surrey, of having, within three calendar months &c -» made by 
J ' juftices of the 

laft paft, to wit, on the 21ft of March laft, (he the peace of the 

faid Thomas Hazell then being lawfully employed by George rey ; fating that 

Savage, See., of Wallington aforefaid, in the county of waslfinployed 

Surrey aforefaid, calico-printers, in the manufacture, wHfoefif 

trade, or bufinefs of a calico-printer, carried on by them cou,,t J> in thc 
* , J manufacture or 

at Wallington aforefaid, and whilfl he the faid 7 *. H. was of a 

calico ptinter, 

fuch workman, and was fo employed as aforefaid ,) without carried on by 

a juft or reafonable caufe, refufed to work with one atorefaW^and 

Jofeph Bates, the faid Jofeph Bates then alfo being a work- defendant was 

mon employed by the faid George Savage, See., to work 

in the faid manufacture, trade, or bufinefs of a calico- ^aforc- 

printer carried on by them at Wallington aforefaid j con- reafonabiecsufe, 

trary to the ftatute made in the 30 & 40 Geo. 3., in- with one* jTb.*, 

titled, &c. And we the faid juftices do hereby order workmanemS* 

and adjudge the faid Thomas Hazell for the faid offence, j£° d y p b f 

to be committed to and confined in the common gaol for in the faid 

manufacture, 

the faid county for the fpace of three calendar months. &c. car rid on 
(Signed by the juftices.) 

^ lor want ol ftat- 

Tms conviction, founded on the ftat. 39 & 40 Geo. 3. ing that the de- 

c, 106., and 41 Geo. 3. c. 38., which latter gives the ge- 

which was the 
criminal act 

charged, was made at W. within the jurifdiCtion of the convi&ng inagiftratcs. And this 
la not helped- by a luminary mode of conviction given by ftatute j in one of the blanks of 
which it is required to Aate the offence, without any blank fpecifically pointing to the place. 

neral 
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18io. neral form of convi&ion, was confirmed on appeal by 

the feflions, and afterwards remoyed into this court by 

The Kino .... . , _ . 

agmmfi certiorari, where it was moved to be quailied upon two 
objections: ift, that it does not ftate with diffident cer¬ 
tainty where. the offence, if any, was committed; and 
therefore no jurifdi&ion was given to the convicting 
magi ft rates: 2dly, that the offence itfelf was not ftated 
with fufficient certainty upon the face of thfe coft- 
viCtion (a ). 


Nolan and Cowley, in fupport of the conviction, were 

* 

defired to confine their attention for the prefent to the 
firft objection, which appeared to the Court to be de- 
cifive: and they urged that all the faCts dated in the con¬ 
viction were to be referred to the place named at the 
beginning of it, where no other venue was given: and the 
more fo as this is a fummary form of conviction given by 
the (tat 41 Geo. 3. c. 38., which does not require the 
place to be dated, but confiders that as matter of evi¬ 
dence, and diffidently referred to, in the form given, by 
the title of the judices. The aCt in Edition to that 
form only requires the judices to date the offence . Lord 
Hale {b) takes the diftinCtion between an indictment for 
a mifdemeanor, and for a felony; and fays, that in the 
former the adtunc et ibidem need not be repeated to the 
feveral parts of the faCt, as in-cafes of felony. And a 
conviction need not be more precife in its form than an 
indictment for a mifdemeanor. - They alfo referred to The 
King v. Swallow (<r), where the ^pnviCtion dated, that at 
K., in the county. of N., the informer came before the 

(<) Vide Rex v. Nald and Often, 6 Refit 4<7* 

(t) %He/e,P. C. 178. (f) 8 Term iSf 
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juftice, &c.> and fwore that on, &c. at W;, in the faid t io. 
county, the defendant kept and ufed engines to deftroy TheKmc 
the game, &c., and that on the 27th of October, (a fub- 
fequent day,) the defendant, having been fummoned, 
appeared before the juftice, &c. and pleaded, &c. and 
that on the-faid 27th of Qfiober t at H., in the faid county, 
the witnefs depofed, &c.; and thereupon the defendant, 
at H. Iiforefaid, was convi&cd, See. It was flrft ob¬ 
jected, that it did not appear at what place the defendant 
was fummoned to appear or did appear, fo as to give the 
juftice jurifdi&ion: but Lord Kenyon faid, that it would 
be underftood that the fummoiis to appear, and the ap¬ 
pearance, were at K., the place before mentioned. And 
here the? faid, that it muft be intended that the refufal 
to work was at the manufaSfory dated to be at Wallington, 
in the county of Surrey, in which manufaClory he was em - 
ployed to work . 

.« 

Lord Ellf.nborough C. J. We can intend nothing 
in favour of convi&ions, and we will intend nothing 
again ft: them: but it muft appear upon the face of the 
conviction, that the offence was committed within the 
county of the juftices who convift the defendant, without 
which they can have no jurifdi&ion. The ftatute never 
meant to give thefe magiftrates j.urifdi£tion to inquire of 
this offence throughout every county: the allegation, 
therefore, that the offence was committed at fome 
place within the county of which they were juftices, is 
effeutial to give them jjjjrifdi&ion. Now here it is ftated, 
that there <was a fervice to be performed by the defendant 
to his employers in the calico trade carried on by them 
at Wallington in Surrey ; but no criminal a& is ftated to 
be done there. It is ftated that he refufed to work with 

another 
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another workman employed by the mailers in the laid 
manufactory carried on by them at Wallington ; but 
where that refufal was given does not appear. Suppofe 
the defendant had come up to town, and being applied 
to in the county of Middlefex to go to his work, had there 
declared that he would never go to Wallington to work 
again: fuch a cafe in proof would be confident with this 
conviction; but that would not have been cognizable by 
juftices of the county of Surrey . 


Grose J. The refufal to work, which is the offence 
charged, may have been given in one county, though he 
may have been employed to work in another. 


La Blanc J. The mention of Wallington is only as 
the place where the manufactory was; but it is notfaid 
that he refufed to work there. 


Bayley J. It is a refufal to work generally, and not a 
refufal to work while at the manufactory. 

Lord Ellenborough C. J. added, that the words then 
and there were not to be exploded altogether: they had 
fometimes more meaning than fome perfons were aware 
of. 

Conviction qualhed. 

The Attorney-General and Andrews were to have oppofed 
the conviction. 
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'J'WO juftices, by their Order, removed Lydia Row¬ 
land, a pauper, from Lambeth , in Surry , to the 
parifh of All Saints in Derby : the fedions, on appeal, 
confirmed the order, fubjeft to the opinion of this Court 
on the following cafe : 

The pauper, Lydia Rowland, a poor child of the pa¬ 
rifh of Alvajtan , in Derby/hire, was, at the age of 13 
years, with the confent of two juftices of that county, 
by indenture, dated the 15 th of Atigujt 180 6, bound by 
J. Eley and J. Williams, in the faid indenture denomi¬ 


The ftaf.43 
f a f 1 cn 
tVit the 

thur hwe w den‘ at 
try jMrifh arj 
4. 3, or a fub- 
flar.tt.il feufe- 
hoL'ns tf.tic, to 
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the m;it>iftiaies, 
fhdl hi o uci- 
feat of the poor, 
nquiies ..it ap¬ 
pointment to be 
made ot two 
fuch or e< jeers at 
the Kaft txclu - 
five of the exift- 


nated churchwardens and overfeers of the poor of the faid 
parifh of Alvajlon, to ferve M. Cope of the parifh of 
All Saints, in Derby, milliner, until fhe fhould attain the greater part of 
age. of a 1 years or day of marriage. The indentures powm-d^exe- 
were duly executed by the parties, and the pauper ferved dunes'refi'ting 
under them in All Saints for nearly four years, when fhe ind'thtref^ 
ran away and became chargeable to Lambeth parifh. 

Eley and Williams had been appointed overfeers of Al- rizes “ the faid 

• churchwardens 

vajlon parifh on the I2th of April 1806 : Williams was end overfeers, or 
at the time of that appointment foie churchwarden of the of fbm/* (bj 
parifh of Alvajlon, and a£fced as fuch until the 6th of twojuftke°|) to 
June in that year, when Eley was appointed in his room children a™* 

prentict8, is not 

fatisfied by a 

compuifory binding by two perfons ftyling themfelves churchwardens end everfiers, who had 
been appointed the overfeers of the parifh at a time when one cf them was churchwarden ; 
which latter continued the foie churchwarden for about two months afterwards, when the 
other overfeer jjjfts appointed foie churchwarden in his place. For at all events this power 
is given to a body conflicted of more than two perfons j though it may be executed by 
the major part of the body when well conflicted. And therefore a poor child, affumed 
to be bound apprentice by fuch an Indenture, could not gain a fett.emcnc by fervice 
under itt 


foie 
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foie churchwarden for Alvajlon , and fwom into that 
office. Eley and Williams were the "only perfons filling 
the offices of churchwardens and overfeers for the parifh 
of Alvajlon at the time when the indentures were ex¬ 
ecuted) and no other perfon had been appointed to either 
of thofe offices for any part of the year 1806. 


Nolan, in fuppor t of the order of feffions, contended 

* 

that die indentures of apprenticefhip executed by two 
perfons duly appointed overfeers, one of whom was idfo 
appointed and acted as churchwarden, were fufficient in 
law, by the flat. 43 EHz. c. 2., to enable die apprentice 
to gain a fcttlcment under them. The iftfcdfionof the 
a£l dire&s that tl the churchwardens of every parifh, and 
te 4,3, cr 2 fuljlnntialhoufeholders there, &c. fhall be called 
tf overfeers of the pooor : and they or the greater part of them 
“ fhall take order, &c. for fetting to work the children” 
of poor perfons, &c. Then by f. 5. “ it fliall be lawful 
w for the faid churchwardens and overfeers, or the greater 
u part of them , by the affent of two juftices, &c., to 
“ bind any fuch children as aforefaid to be apprentices, 
“ &c.and all other a£ls to be done for the mainte¬ 
nance and relief of the poor are required to be done by 
the fame officers, or the greater part of them. From the 
nature and urgency of many of thefe a&s it is manifeft 
that the legiflature mu ft have contemplated them t6 be done 
by the greater number of fuch parifh officers at any time 
exi fling within the parifh: for it was not till the ftatute 
1 j Geo. 2. c. 38. /. 3. that in cafe of the death, re¬ 
moval from the parifh, or infolvency of an overfeer, the 
juftices were empowered to appoint anothefQh his Head } 
(and ftill there is no like provifion made for the appoint- * 
ment of a new churchwarden in the place of one 

8 dying, 
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dying, &c. within the year:) and it never could have been 
intended that if the major part of the cnurchwardcns and 
overfeers died within the year, no prdvifion could be 
made for the poor by the remaining officers till the va¬ 
cancies were fupplied. In The King v. Hinckley ( a ), a 
pariih indenture executed by one churchwarden and one 
overfecr only was holden good, by intending that by cuf- 
tom there was only one churchwarden in the parifh. But 
aiTuming that fuch a cuftom would be {good, notwith- 
ftanding the canon {b) which requires two *, it would be 
ftrange that if in fa£l there were but one churchwarden 
appointed by an irregular appointment, the two over¬ 
feers, being- the major part of the whole number of 
officers, ffiould not be as competent to do all neceflary 
a&s for the relief of the poor as if there had been origi¬ 
nally a good appointment of the three, and one of them 
had died. If this will not fuffice, there could not have 
been any legal rate made for the relief of the poor of 
this pariffi. Here, however, one of the officers was ap¬ 
pointed both overleer and churchwarden $ and as there is 
nothing incompatible in the two offices, and all the duties 
of each which reipe£l the poor are the fame, there feems 
to be no objection to their being held by the fanje perfon. 
But the appointment of a foie churchwarden being bad, 
unlefs warranted by cuftom, and no fuch cuftom being 
ftated in this cafe; there was no legal churchwarden at 
the time of the appointment of the two perfons as over¬ 
feers, and therefore their appointment, as fuch, was 
good. Then again, if the offices of churchwarden and 
overfeer be incompatible, the appointment of one wha 
was legally appointed oyerfeer for the year, could not be 


i8to. 
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( a ) 1 1 Eajly 361. (I) The 89th Canon of 1603. 
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done away by his appointment during that period to ait 
incompatible office, and Hill lefs by an illegal appoint¬ 
ment as foie churchwarden, without any cuftom ftated 
to warrant it. There appears, therefore, to have been 
two legal overfeers appointed, which fatisfies the requi- 
iition of the Hat. 43 Eliz .: and vrhether one of them 
might afterwards be legally appointed churchwarden, in 
which cafe there were two overfeers and one churchwar¬ 


den appointed de fado*, or whether the appointment of 
,onc as file chuchwarden, without a cuftom to warrant it, 
or of the other, as filling at the time another office which 
he could not voluntarily relinquiffi, were bad; at any 
rate there was de fado an appointment of tv^p overfeers, 
and another appointment of one churchwarden, and de 
fado there were two perfons filling one or otter of thefe 
offices at the time, conftituting the greater part within the 
words of the ftatute: and the Court will not in thefe 
collateral cafes inquire whether they were officers dc jure 
regularly appointed, when the Iegiflaturc has given a 
dired mode of trying the validity of their appointments 
by appeal to the feffions. [Le Blanc J. The great quef- 
tion is whether thefe were de fado the major part of the 
churchwardens and overfeers: whether in a cafe where 
the ftat. 43 <£/iz. intended that there ffiould be two 
churchwardens and two overfeers, and that they ‘or the 
greater part ffiould do certain ads, it did not mean that 
four perfons iliould be appointed to fill thofe offices; and 
whether an appointment of two only can fatisfy the 
word’s of the ad.] Suppofing that to be fo, and that 
‘the Court would compel by mandamus fuch appoint¬ 
ments to be made, ftill if in fad a fewer number have 
been appointed, the major part of the exifting officers 
at the time mult, from the neceffity of many of the 
id du^es 
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duties to be performed, be competent to aft. 1 6 Ftm 
Abr» 114. tit. Officers and Offices (G) 4. collefts the cafes 
of afts done by officers de fafto which are valid. [Lord 
Mllenborough C. J. Suppofing that an officer de fafto 
would do in a cafe of this kind; yet, muft there not under 
the ftatute of Eliz. be fome one or more officer or of¬ 
ficers, ^without confidering the queftion whether one 
churchwarden would fatisfy the words of the llatute, 
which fpeaks of churchwardens in the* plural j) befides 
the oyerfeers appointed by die juftices ; for it fays ** the 
churchwardens of every parifti and four, three, or two 
fubftantial houfeholders there, &c.” It firft provides for 
the due cbnftitution of the officers fo compofed, and 
then it points out the duties which they,’or the greater 
part of them, are to perform: then can that provifion be 
iatisfied by an original appointment of two overfeers 
alone, or of one churchwarden and one overfecr ? Bay* 
ley J. There is in faft only an appointment of one perfen 
to be overfeer, befides the original churchwarden..] If 
one perfon cannot hold the two offices, fo as to fatisfy 
the meaning of the aft, the cafe muft be taken as if there 
were no appointment of churchwarden at all for the 
reafons before urged. Then if two ovcrfeers.were regu¬ 
larly appointed, and no churchwarden were appointed, 
becaufe perhaps the right of appointment was in dif- 
pute; or the churchwardens, if appointed, had died 5 
it is difficult to conceive that fuch a conftruftion ftiould 
be put upon the aft as would fufpend the execution of 
the law altogether till the appointments were filled up: 
the poor might die for want in the mean time. In The 
Kingv. Richard/on (a), where a charter direfted an elec¬ 
tion of portmen, upon the death or removal of any, to 
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be made « by the others, or refidue of the portmen for 
« die time being, or the greater part of them Lord 
Mansfield , in delivering the judgment of the Court, faid- 
that if it had been material, (which in the event it was- 
not) they were inclined to fupport an ele£tion made by 
the only remaining portman. The ncceffrty for filch a 
conftruttion is the ftronger in this cafe wj^ere die 
churchwardens and overfeers are appointed by different 
perfons and under different jurifdifUons, fb that there 
mud be fome interval between the feveral appointments r 
In Rex v. Wymondkam (a) Lord Kenyon confidered that a 
certificate figned by a majority of the parifli officers de 
fa£lo, as contra-diftinguifhed from fuch officers dc jure,, 
would be valid. [Lord Ellenborougb C. J. We are not in¬ 
quiring at prefent whether thefe officers were duly ap¬ 
pointed : but before we give efieft to their a£t, we muft fee 
that there were a fufficient number of perfons conftituted- 
to do the act, as required by the flatute.] Then at all 
events the indenture was only voidable by the parties, 
and not abfolutely void. The pauper, not difputing the 
competency of the officers to bind her, but fubmitting 
to ferve under the indenture for more than 40 days, gained' 
a fcttlement in the parifli where fhe ferved. As where 
the flat. 5 Eliz. c. 41. avoids indentures of apprcntice- 
fhip made otherwife than is thereby appointed, i. e. for 7 
years at the lead; yet an indenture of apprenticefhip 
for a lefs time ( 1 ); ornn die cafe of a female, till 21 ab- 


(<) 6 Tem Rep- 553. But fee tlie report of Ld. Ktnyon't judgment 
in that cafe* explained and corrected by Lawrence J. in Rex v. Clifton^ 
zEafl, 175, and vide alio Hex v. Martyr , ante* 55. 

(A) Rex v, St. Nicholas , jn Ipfwicb, Barr. S. C. 91. Rex ▼. Ga'mjbe* 
rtugb, it. 586. Rex v. Cbaiitury t 1 Confi's Bitty 6io. />/. 848. and Rex v f 
WotlflanttBy it. fl. 849. 


folutely* 
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folutely, without the alternative of marriage (a ); has been 1810. 
holden to be only voidable by the parties, [Lord Ellen- The Kiwa 
borough C. J. If the apprentice were not bound by 2 agehft 

..... _ . n . The Inhabitant! 

competent authority in this cafe, may not the objection of 
be gone into at any time ?] If this had been the cafe of 
a voluntary binding, no doubt the indenture would have 
been good: then if the one party a flume the authority 

v 

to bind, and the other agree to fubmit to it without com* 
pulfion, there is no reafon why it fhould not operate with 
refpe& to third parties, to confer a fettlement, the fame 
.as m thofe cafes under the flat. 5 Elis. 

1 

Clarke, contra. The words of the ft at. 43 Elk. e. 2. 
decide the firft queftion; for that dire&s that the church¬ 
wardens, and 4, 3, or 2 houfeholders to be nominated, &c. 

{hall be called overfeers of the poor, and that they or the 
greater part of them (hall take order, &c.: the church¬ 
wardens therefore are an effential conftituent part of the 
body to whom the authority in queftion is given. And 
tins conftruftion is fortified by the flat. 13 & 14 Car. 2 . 
e. 12. f* 2 i. and 17 Geo. 2. c. 38. f. 15. winch enables 
she overfeers of townfhips, where there are no church¬ 
wardens, to execute all the powers for the neceflary relief 
of the poor, as are appointed by thofe and the former 
ftatutes of Elizabeth to be executed by the church¬ 
wardens and overfeers. Now here, without confidering 

which of thefe appointments is good, and which is bad ; 

* 

it is clear that if there were a proper appointment in 
cither inftance of a churchwarden, there was but one 
pverfeer; and If there were a proper appointment of 
two overfeers as directed by the ftatute of Elizabeth, 
then there was no appointment of churchwarden; be* 

(«) Rtx v. St. Pe!r:x , Burr . S. C. 14*. 

L 3 caufe, 
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caufe, whether the offices were in themfelves income 
patible or not, it was manifeftly the intention of. the 
ftatute that, for this purpofe, they fhould be executed by 
different perfons, for the better fecurity of the pariihea 
and of the poor. In order therefore to make any .all 
of theirs effectual to bind the pariih, there could not 
have been lefs than a conflituted body of two overfeera 
and one churchwarden at leaft appointed at the time ; 
(without confidering whether one churchwarden would 
fuffice, particularly when no cuftom is found to appoint 
only one:) though, when fo conflituted, the majority of 
the whole number would have been competent to bind 
the apprentice. If it were neceflary however to cpn- 
fid?r the legality of the appointments, it feems that one 

t 

of the perfons being churchwarden at the time of his ap¬ 
pointment to be overfeer, fuch appointment was abso¬ 
lutely void j becaufe the ftatute direfling the appoint¬ 
ment of overfeers to be made, who, together with the 
churchwardens, fhould take order for the relief and ma- 
nagement of the poor, thereby virtually excludes the ap¬ 
pointment of one who is then a churchwarden to be 
overfeer, and renders him incompetent to be appointed: 
the appointment therefore was not merely voidable, but 
abfolutely void. But then it is faid that the other, being 
originally a good overfeer, could not for the fame reafon 
be appointed churchwarden in the courfe of his year of 
office $ and that the firft churchwarden, when he went 
out of thaf office, became at leaft an overfeer de fa£lo, 
and ailed as fuch, under the original appointment; 
but when he ceafed to be churchwarden, he could not be 
fet up again as an overfeer to bind the pariih under the 
former void appointment, but he ought to have been ap¬ 
pointed to the office de novo. Next, it is argued that 

the 
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the indenture is at mofl only voidable and not void; but 
that does not apply to cafes where the defe£t of autho¬ 
rity is in the perfons themfelvcs who do the aft, and not 

\ ‘i 

merely in the manner of doing it. In the cafes cited of 
bindings under the flat. 5 Eliz. for lefs than 7 years, the 
indentures were good fo far as they went, but they did 
not go far enough. And this cannot be compared to a 
voluntary binding ; for the apprentice did not execute 
the indenture, but was compelled to be bound by thofe 
who had no authority for the purpofe. 

Lord Ellenborough C. J. A fettlemcnt is conferred 
on one who ferves under a compulfory binding, which 
the ftat. 43 Eliz. enables to be made of poor children by 
the churchwardens and overfeers, or the greater part of 
them, by the affent of two juftices: but if this were not 
a compulfory binding under the flatute, cadet queftio. 
The flatute begins by conftituting the body to whom it 
entrufts the relief and management of the poor in the 
feveral refpcfls ftated; and thefe are the churchwardens 
of every parifh, and four , three , or two fubftautial houfe- 
holders there, to be nominated yearly at Eajler , under the 
hands and feals of two or more juftices, &c. :*and thefe 
are to be called overfeerr of the poor: and then it pro¬ 
ceeds to point out the duties to be executed by the body 
fo conftituted, and fays that they or the greater part of them 
(hall take order from time to time, &c. The flatute, 
therefore, requires that there fhall be overfeers appointed 
under the,hands and feals of the magiftrates, diftinfl from 
the churchwardens, to execute thefe powers. Now here 
at the time of the execution of tills indenture there were 
only one churchwarden and one overfeer *, or if there 
were two overfeers, there was no churchwarden in the 

L 4 parifh 5 
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18io. parifh ; the ftatutc therefore was not complied with, 

' „ becaufe there was no fuch body conftituted as is thereby 

TiicKmo _ 1 1 

again# required for this purnofe. There then was no compul- 
The Inhabitants 11 r 

of non upon the party aflumed to be bound by fuch compul- 
Ail Saints, _ _ _ . _ 

Dm y. fory act of thefe oflicers, but lhe was free all the time , 
and confequently no fettlement could be gained by her 
as an apprentice bound by this indenture under the 
ftatutc. 

Grose J. In order to give effeft to the indenture of 
apprenticefliip, there mult have been fuch a binding as 
was compulfory not only upon the perfon to be bound, 
but upon the perfon who was to take the apprentice: 
and here there has been no fuch binding. The ftatute of 
Elizabeth^ requiring that the fevcral duties there fpeci- 
fied ihould be executed by the churchwardens, and by 
two at leaft overfeers, to be appointed by the magiftrates, 
certainly meant that thofe feveral characters Ihould be 
reprefented by different perfens, 

Le Blanc J. The fettlement here depends upon a, 
fcrvice under indentures of apprenticcihip, whereby two 
perfons, naming thcmfelves churchwardens and overfeers 
of the parifh of AlvcJlon y have aflumed to bind out a 
poor child apprentice under the provifion of the ftat, 
43 Eliz. : and the queftion is, whether they had fufli- 
cient jurifdiftion to make fuch a binding ? By that 
ftatutc, which gives the authority to make copipulfory 
bindings of poor children under the circumltances there 
Anted, fuch authority is to be executed by <( the Jml 
(c churchwardens find overfeers) or the greater part of thevt 9 
** by the aflent of two juft ices,” &c. Thefe are the of¬ 
ficers deferibed in the firft part of the aft, which direfts 

that 
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that'll churchwardens of every parifli, and four, three, 
§r two fubftantial houfeholders there, to be nominated under 
the hands and feals of two or more juft ices, {hall take 
order from time to time, with the confcnt of the juftices, 
for fetting to work the children of all fuch whofe parents 
{hall not, « by the faid churchwardens and overfeers, or 
the greater part of them,” be thought able to maintain 
their children. It is clear from this, that the appoint¬ 
ment of one overfeer in addition to the churchwardens, 
would not be a fufiicient compliance with the requifition 
of the ftatutc, which looks to a greater body of perfons to 
manage the poor in each parilh, and that fuch body mull 
confift of at leaft two overfeers to a £ together with an¬ 
other defcripti’on of perfons, the churchwardens of the 
fame parifli, for this purpofe: the ftatute, therefore, looks 
to a body confiding at the leaft of more than two per¬ 
fons. Now here one of the two perfons chofen to be 
overfeers in the firft inftance was already churchwarden 
of the parifli, fo that in effect there was only one over¬ 
feer chofcn: and when the firft churchwarden went out 
of office in June, the other overfeer was chofcn church¬ 
warden in his place: therefore there was never more than 
one overfeer, befides the churchwarden x which is clearly 
bad; and the body never confiftcd of more than two 
perfons; whereas the ftatutc requires that there {hall be 
two overfeers at leaft, diftin£t from the churchwardens, 
and that the aggregate body {hall confift of at leaft more 
than two perfons. 
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Eayley J. To give the pauper a fcttlcmcnt in this 
Cafe as an apprentice, there muft have been a competent 
compulfory binding by competent perfons, as required 
by the ftatute *, that is, by the churchwardens and over¬ 
feers 
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fcers of the pariih, of which latter there cannot he left 
than two, by the afient of two juftices of the peace* 
Now it has been holden (a), that if the aflent of the two 
magiftrates be given feparatcly, that will avoid the inden¬ 
ture, becaufe it leffens one of the checks impofed by the 
legiflature on this fpecies of binding. By the fame rule^ 
then, if there be not a competent body of parifh officers, 
by whom or the greater part of them confent may be. 
given to the binding, as the ftatute requires, it muft 
equally avoid the indenture. * Now here there was in ef¬ 
fect an appointment of only one overfeer; for the ftatute 
requiring that the churchwardens of the pariih, and four, 
three, or two houfeholders there, to be nominated by the 
juftices, ihould be ovcrfeers; and that they or the 
greater part of them ihould execute this amongft other 
duties i muft have intended an appointment of two other 
houfeholders at leaft to be overfeeds, exclufive of the 
churchwardens, and certainly looked to a body coniifting 
of more than two perfons. 

Orders quaihech 


(«) Rex v. ffsmflall Ridware, 3 3 V« Ref. 389. 
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The Kino agginft The Truftees for the Burgeffes, 

&c. of Tewkesbury. 


■JJPON an appeal againft the poor rates after men- An^aa o{ ^ 
tioned) tried at the borough felEons of Tewkejbury , ink? veiled tlie 
between the truftees appointed by an a£t of the 48 Geo. 3. certain meadow 
for the burgeffes or freemen and principal houfcholdcrs 
of the borough, appellants, and the churchwardens and JSJfjJjjjJft. 
overfeers of the parifh of Tewkejbury> refpondents ; the rf 

* Tewkefiury, 

feffions were of opinion that the truftees having taken in fried from all 
cattle to tack on the Severn Ham after mentioned, and it in the feme; 
being impoffible to rate the feveral perfons fending their u ti.e fame/or 
cattle there, the truftees themfclves muft be confidered 
as the occupiers, and liable to fuch rates; and therefore 
confirmed the fame, fubie£f to the opinion of this court fun * for w* 

beil rentj and 

on the following cafe: aij» to let it in* 

r asi vaiis 

The firft of the rates appealed againft vyras made on the for horfes.cat- 
, , _ , r „ tic, and iheeps 

13th of OBober 1809, as follows: to different per. 

fons, at fuch 

Rent. Occupiers. What affeffed. Rate. jca*o*fuch"e- 

. Truftees of the Si- Aften.iath of the guiations as the 

33 ®* vern Ham* ** Severn Hgm,' * * truftees ihould 

appoint; or by 

. - writing under 

The other rate was made on the 5 th of January 1810, their hands and 

jn the fame form; the only difference being in the ihefamjfora* 

fum x affeffed, which was 24/. 15/. There is a large 2 "andt 5 tti» 

meadow in the parifti of Tenvhejbttry called the Severn 

Ham , belonging to feveral different owners and proprie- payment of all 
b ® _ Charges, be di- 

tors. ‘ Before the paffmg of the a£l of the 48 Geo, 3., vided by the 

trufteesamongft 
the ohjefts of 

the truft: held that the trufttes, not having let the aftermath to any perfons for any certain 
{term, or in any certain proportions, but having let it out (as it was called) in ptflures , at fo 
much a head for horfes, cattle, and (heep, to various perfons, muft themfclves be taken to 
be the occupiers of the land, and were confequtmly rateable for the fame. 

intitled, 
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intiried, « An aft for inclofing lands in the borough and 
parities of Tewhejbury , in the county of Gloucefter , and 
for veiling the after or latter math of a meadow called 
Severn Ham , within the faid borough anaparilh, in trus¬ 
tees for certain purpofes,” the burgefles or freemen of 
the borough of Tewhejbury refident within the borough 
for the time being, and the occupiers for the time being 
of certain houfes fituate within die borough, were en* 
titled to a right of common, for a limited number of 
their own cattle only, in the Severn Ham , from the 12th 
of Augujt to the 13th of February in every year, both in- 
elufive ; which right of common was, according to the 
form and effeft of the faid aft, afterwards fufpended by 
order of the commiflioners therein named; and the after 
or latter math of the Severn Ham was by the aft declared 
to be veiled in certain truftees therein mentioned and 
their fucceflors to be appointed by virtue thereof, by the 
name of ** The truftees for the burgefles or freemen and 
principal houfeholders of the borough of Tewhejbury , in 
the county of Gloucefter t appointed by an aft pafled in die 
48 Geo. 3.” “ for ever freed and discharged of and from 
all right, title, and interclfc, claim and demand whatso¬ 
ever, which any perfon br perfons ebuld or might have 
in or to the fame, or any part or parcel thereof; upon 
the trulls nevertheless therein declared concerning the 
fame.” And by the aft it was further enafted, ct that 
it Ihould and might be lawful to and for the faid truftees, 
or any nine or more of them, at any of their meetings to 
be holden in purfuance of that aft, and they were em¬ 
powered, to let and Jet annually the after or latter math of 
thefaid meadow , • called Severn Ham, fo veiled in them as 
aforefaid, or any part or parts thereof to any perfon or 
perfons whomsoever, at the bell and mod improved 

yearly 
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yearly rent o\ rents that could be reafonably had or ob¬ 
tained for the fame ; and alfo to let and Jet the after or 
/fitter math of the faid meadow called Severn Ham> in paf- 
turet for horfesj^cattle, and (heep, to different perfons, 
at fuch rates, and fubje£t to fuch rules and regulations, 
48 the faid truftees or any nine or more of them 
ihould (fubjedfc to the reftri&ions in that a£t contained,) 
from time to time appoint} or by writing under their 
hands and feals, to leafe or demife the after or lattes 
math of the faid meadow called Severn Ham , (fubje£t to 
fuch reftri&ions as aforefaid,) to any perfon or perfons 
whomfoever, for fuch teim or number of years, and in 
fuch manner, as by the faid a£t is deferibed. And that 
the rents and profits arifing from the after or latter math 
of the faid meadow called Severn Ham ihould, after the 
payment of all coils, charges, and cxpcnces incident to 
and attending the execution of the feveral powers to be 
by the faid truftees excrcifed by virtue of that a£t, in the 
month of April in every year, be paid and divided by the 
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faid truftees unto and between fuch burgefles or freemen 
of the borough of Tewle/bury aforefaid, and fuch occu¬ 
piers of houfes within the faid borougli, as would rc- 
fpe£tively have been entitled to rights of cpmmon in, 
over, and upon the faid meadow, if that a 61 had not 
pafted, according to their refpe£tive rights and interells.” 
Qn the 12th of Augttjl 1809, the truftees, not being able 
to let the faid aftermath together for a fum equal in their 
judgment to its value, let it out in pqfiures, at a certain 
fum per headfor horfes , cattle , andfeep t to various perfons > 
under the authority of the faid a 61 , for fums of money 
•mounting together to 295/., but fubje& to expcnccs of 
between 30/. and 40/. The feveral perfons who took the 
aftermath in paftures, enjoyed the fame by turning in 
6 their 
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1810. their cattle from the I7th of Auguft 1809 to the 13th of 

The kino February x8io j and the truftees did not occupy it, unlcfs 

againji fuch letting and enjoyment in purfuancc thereof amount 
TheTrufteesfor . , , __ . . 

the cuigeffes in law to an occupation by mem. No alteration has beert 

tiwuiivAr. made fince the patting of the aft in the proportion of the 

poor-rates of the parifh, aflefled on the occupiers of the 

fald houfes there who were previoufly entitled to fuch 

right -of common on the Severn Ham; nor ha9 any de^ 

duftion been made from the atteiTments in confequence 

of the alterations introduced by the aft. The queftion 

was, Whether the truftees were liable to be rated in re- 

fpeft of the after ot latter math ? If they were, the rates 

and order of feffions were to be confirmed : if not, the 

rates were to be amended accordingly. 

Gurney fupported the order of fettions confirming the 
rates on the truftees, as the occupiers of the aftermath of 
the Severn Ham , the property of which was veiled in 
them by the aft, and who were in the immediate percep¬ 
tion of |jie profits collected from the feveral perfons who 
turned m their cattle upon it at fo much a hfead. It is 
impoflible to confider the owners of the cattle as the 
occupiers of the land. * The truftees are empowered to 
let it for a year ox, for a term of years, or if they cannot 
do that, they are authorized to let it out in pajlures , as 
they have done. He referred to The King \.,Fairclough 
and Others (a), as coming neareft to the prefent cafe; 
where the reftor leafed all his tithes to the defendants, 
and they let the fame to the refpeftive tenants, who paid 
the defendants 3/. an acre for the fame; and it was held 
that die defendants were properly rated for the tithes ai 
fhf occupiers. 


(«} 8 M,l 61 • 


Abbott) 
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Abbott | contrL The only intereft of the truftees is 
that which is vetted in them by the a£t for purpofes there 
fpecified not beneficial to themfelves, but to others: .and 
they are only sqjthorized to let the meadow out for a year 
or years, or .to let it out in pafturcs. [Lord Ellenbo- 
rough C. J. What is that more than taking in cattle to 
agift (a) ?] If that be fo, the tTuftees mutt be admitted 
to be the occupiers: but the letting out the land in paf- 
tures includes an interett in the land itfelf, and not a 
mere agiftment. As in Rex v. Watfon ( b ), where the cor¬ 
poration of Huntingdon was feifcd of common land, which 
was annually meted out tc certain refident burgeiTes who 
chofe to ftock it, upon payment by each of a certain fum 
to the other burgeiTes who did not ftock the land: it was 
held that thofe who ttocked, though eighty in number, 
were tenants in common of the land, and confequently 
rateable each for his occupation. [Lord Ellenborough C. J. 
There, each was in poilefiion of adiftui£t interett in the 
land, as in the cafe of a cattle-gate (r), for wl^ich he 
might have maintained an eje&ment.] 'Mat was not tire 
cafe of a cattle-gate, which is a diftin& and fe&ral in¬ 
tereft in the land, patting by ltaife and releafe: but there 
the fee was in the corporation, though the enjoyment of 
the land was in the individual burgeiTes.' [Lord Ellen¬ 
borough C. J. The corporation there could not take in the 
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(«) An agifter has a poflVflion of arfd /pedal property in the cattle 
whereon he may maintain trefpafi againft any who rakes them. 4 lift. 
>93. a Rtl. A fa. 551. and Rtx v. H*jodwnrd, a Ecft'sP. C. 653. Lord 
Rolte refers to ti e Year-book of M. 4S Ed. 3. 20. l> ; and there, after 
the rule of Jaw was given by the Court, the iflhe wan taken to the country, 
whether, or not, the beafts taken were agifted at the time upon the land 
of the plaintiff. 

(i) 5 Eofi, 480. 

(r) A cattle*gate in a Hinted pafture is a tenement, the occupation, 
of which was held to confer a fettlcment in Rtx v. WbUclty , 1 Term 
37 - 


cattie 
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161c. cattle of a ftranger: but here the truftees may contract 
' ^ with any perfons to take in tlieir cattle by the year, or 

again]} by the month) or week: and here not being able to let it 

T the Bulj3t« >r altogether, they took in the cattle of different perfons at 
TiWKEsauRY. mu ch a head. Who then can be faid to be the occu¬ 
piers, if they are not, in this cafe?] The a£t requires the 
truftees to let it out in pastures : by which muft be un- 
clcrflood to let the pafturage of the land; the calculation 
of the rent by the number of the. cattle turned on does not 
vary the nature of the letting. 

Lord Ellenborough C. J. The letting is at fo much 
a head, without any definite time, or for any definite 
portion of the aftermath: nor were the truftees bound to 
limit the number of cattle; though they might have 
done fo. 

Grose J. agreed. 

Le Blanc J#The perfons whofe cattle were taken in 
had no definite portion of the aftermath let to them. 

Bayley J. In the Huntingdon cafe, the portions of 
thofc who had a right to flock were afeertained: but 
here there was nothing to limit the truftees from taking in 
others. 


Order of feffions confirmed. 
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Holden againfi Newman, 

* 

f jpiHS was aflJKtion of affumpfit for board and lodging 
and other neceflaries provided by the plaintiff for 
the defendant's wife, who lived feparately from him* 
The venue was laid in London ; and at the fittings there 
before Lord Ellenborottgh C. J,, a verdift was taken by 
content for die jflaintiff for 20/. fubjett to the award of 
an arbitrator, to whom all matters in difference were < 
referred by a rule of the Court at nifi prius 5 and who af¬ 
terwards dire&ed the verdi & to be entered for the plain¬ 
tiff for 3/. 14/. only. Whereupon in order to ouft the 
plaintiff of his cofts, on entering up judgment for that 
fum, it was moved on a former day to enter a fuggeftion 
upon the roll, under the flat. 39 & 40 Geo. 3. r. 104., that 
the original caufe of a&ion did not exceed 5/., and that 
the fame was recoverable in the London Court of Re- 
quefts. The fails difclofed by the affidavits were that 
the caufe of a&ion arofe in Middlefex ; A the plaintiff 
lived there, and the defendant alfo lodged and dilted in 
the fame county; but that every day (excepting Sundays) 
from 9 in the morning till 9 at night, the defendant at¬ 
tended as a clerk in the office of Meffrs. Kaye and Frefb- 
Jteld , folicitors, within the city of London . 

GafeUe, on (hewing caufe againft recording the fug¬ 
geftion, objected, ift, that this being a recovery by 
the award of a leferee was not within tire z€t [a). 

p 

f«) No ft reft w« laid upon this objection, and no further notice was 
taken of it; a verdift having in f*& been entered for t! e fum awarded. 
The material words of the rath fe&ion are that “ f any efhan or ju.it be 
“ tmnunttd m any other couit than the Coutt of Requ* (U for a debt not 
u exceeding 5/, and recov erable by the o€t, Sec in the fai 1 Court of Re* 

** quefta, the plaintiff (hail not, by reafon of a titriil for him tr ttberwft, 
•* be entitled to any cofts," See And tide Lurfh* r. Da,, t Em\ *39. 

Vol. Xin, M 2dly, 


Saturday, 

AW. 04th. 

After aflion 
brought in R. Km 
tar hoard and 
lodging of the 
defendant** 
wife in Middle - 
fur, which waa 
/ tferred to an 
arbitrator, who 
•warded lefs 

than * 1 ., which 
was for tbt rue 
of the lodgings 
this waa hcUt 
it any rate to 
come wHUn 
the i]thkdi<n 
of the ftat. 39 A 
40C ] t 104* 
excepting ac¬ 
tions for rent 
from the com- 
pulfory jurifdic- 
tion of the in* 
don Court of 
Requcfts (al¬ 
though the de¬ 
fendant were 
otherwise with¬ 
in the aft but 
w thout decid¬ 
ing whether the 
clerk of a Coll¬ 
ator stte-ding 
« his Matter’s 
office within the 
city during the 
hours of huit* 
nefs throughout 
the whoie > ve, 
bur lodging in 
MtJairfmx, thall 
he faid t ofika 
livtlllood m Loom 
don vt ithin the 
mean ng of the 

-a. 
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2dly, That this was not the cafe of a defendant feelnng 
a livelihood ** within the meaning of the 5th claufc9 
which muft be confined by the context to one who leeks 
his livelihood by redding or inhabiting iffor keeping any 
houfe, warehoufe, iliop } Died, ftall, or Hand, fob juri* 
within the jurifdiftion of the courts where he might he 
lawfully ferved with the fummons r but here the plaintiff 
could not have gone into Merflrs. K. and FSs office 
againft their confent to fummon the defendant, without 
committing a trefpafs. He referred to Gray v. Cook (a): 
where a market gardener renting a Ihed in Fleet-market at 
an annual rent, but occupying it only for certain hours 
in the day on three days in the week, (it being open to 
others, who occupied it at other times) was held not to 
be within the aft; which was a (Ironger cafe than this; 
becaufe, during fuch his occupation, he held it fuo jure. 
And to Skinner v. Davis (£), where a porter plying in 
the city, and reforting to a houfe of call there, but 
lodging el few here, was alfo held to be out of the aft. 
3dly, That p&t of the plaintiff’s demand being for rent 
for the lodging of the wife, the cafe was within the ex¬ 
ception of the 13 th claufe, which provides that the aft 
{hall not extend to aftions for rent, though not exceeding 
5/. And he referred to Woolley v. Cloutman (c), where, 
under the former aft of the 3 Jac. 1. c. 15. for regulating 
the fame court, excepting aftions for debt for rent, &e., 
it was held that an aftion for ufe and occupation would 
not lit; there. 


The Attorney-General and Moore , in fupport of the 
rule, obferved that the cafe of the plying porter was held 
not to be within the aft, becaufe he did not feek his 


(4) S Eafi, 336. 


( b) a Taunt. 19C. 


(f) Dougl. *44. 


livelihood 
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livelihood at any particular local fituation within the ju- 
rifdidion, but was equally ready to go elfowhere if fent \ 
fo that it was uncertain where he was to be found in or* 
der Ijd be fumnriGhed s none of which reafons apply to 
this, defendant, who does fubftaiitially feek his livelihood 
at a certain place within the city, where he may at all 
feafonable hours of bufinefs be found every day. And 
this differs italfo from the market-gardener’s cafe. Seek¬ 
ing a livelihood is put in contradiftindion to refiding, 
inhabiting, or keeping any houfc, &c. Then the claufe 
excepting actions for rent does not apply; for that only 
refers to cafes where the plaintiff has alfo a remedy by 
diftrefs; the-words being in the alternative, not tore* 
drain any perfon “ from making diftrefs, or bringing any 
w action for rent.” But here the defendant’s wife 
boarded and lodged with another, and no diftrefs could 
have been made on her. 

The Court here inquired under what contrad the wife 
lodged in the houfe ; and whether the arbitrator had al* 
lowed the plaintiff any thing for rent; which did not 
fufficiently appear upon the affidavits t whereupon it was 
agreed to apply for information as to thefe fads to the 
arbitrator (fylr. Warren) who happened to be in court: 
and he ftated that there had been proof before him of a 
contrad for the lodging, and alfo of fame neceffaries 
having been fupplied: but that as the defendant allowed 
his wife io/. a week for neceffaries, which was known 
to the plaintiff, he (the arbitrator) had only thought pro¬ 
per to allow fomething over for the rent. On which 
Lord Ellenborough C. J. faid that as the arbitrator had 
allowed fomething for rent, and there was a count which 
covered it, the cafe was within the excepting claufe: in 

M a which 
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i8ro. which .ill the Coart agreed. Bat be Blanc J. faid ihit 

— the other gcncftl queftion, (upon whidh the Court gate 

uimnfi no opinion) was of very cxtenfive^confequence,^^ re- 
quired confideration: for if this were-a fitting a livelihood 
in the city within the meaning of the a£t, it wdmld ex-’ 
tend to every banker's and merchant’s clerk in Londons 
who attended his mailer’s bufinefs there in the morning, 
though his own refidence was in another £lace. 

. Rule difehargdd.* 


Mni/rtt The Kino againfi Incledon. 

Nov i6rh. 


If the Court he 
far (.fie 1 Mi it a 
nu ^nrt in- 
dieted is already 
elf e*inl) 
a 1 a* d btf re 
ju Ununr i« 
pnyrd upen 
theindift.i»'Pt f 
they will not, 
iniliririhl(*t- 
tfon, five juJg- 
ment to abate 
it And tiny 
rcfufed to five 
fudi ,ulament 
up in an ndift- 
niirc roi an oh* 
ftruclion in a 
public MnJiwiyj 
wiiith highway, 
after the ton- 
vidhon ot the 


r J'HE defendant was indicted in one count for creeling 
and continuing, and in another for continuing an 
obftru&ion to a public horfe and foot road, and was con¬ 
victed about two years ago at the afli7cs at Exeter , upon 
its appearing that there had been formerly a public road 
in the place inilifted, though not much ufed at any time, 
but which had been altogether fliut up for the laft 18 
years, and been inrlofed in part, and laid out in private 
grounds furrounding the defendant’s country feat. Im¬ 
mediately after the convi&ion took place, the defendant 
applied to two magiftiatcs of that part of the country 
for an order to divert the road as a horfe and footway, 
upon fetting out another more commodious to the pub- 


deit n font, was 
re^uhrly turned 
b> an otrtti of 
fiwptftntei, and 
a temhwafe ob¬ 
tained tint tl e 
new way was 
fit ioi the paf- 
lagr ot die 
pu ilir and on 
affidavit* that fo 
ebftruttion. 


lie j which was accordingly done, and the magfft’riitcs 
made the order; but upon application to them After- 
Wards to certify the new way, the profecutor of the in¬ 
dictment interpofed, and Rated to them that it had ap¬ 
peared upon the evidence given in fuppott of the indi£t* 

much of the old way indi&ed at waa frill retained was freed from all 

« * 


ment 
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mcbtat the aJ&zea, that the old Toad was pot only a horfe 18 to. 

and'foot Vay hut a carriage way, and that he meant to , 

. , . * The King 

mutton it as a carnage way, and take meafures accord- *r*>*fl 

ingty \ Upon* vUlicbuthe magistrates declined giving the ll * ct * DOI »* 
certificaterequired for the new road, .which was only a 
holfe and foot way. * The defendant, who was hhnfelf 
a magiftrate, then got another magiftrate to join witlihim 
in certifying the new road .* but being foon afterwards 
fatisfied of the irregularity of that proceeding, he aban¬ 
doned the order already obtained for the diverting of the 
road, and obtained a new order of two magistrates for 
diverting the old road as a highway , generally ; againft 
which ordety regularly returned to and filed at the fef- 
(ions, there was no appeal: and afterwards he obtained a 
regular order of two magistrates, certifying the ljew 
highway to be in fufficient repair. And now 

■ i i 

Burrough and Gifford (with whom was Cajherd) on 
behalf of the profecutor of the indictment, prayed a 
judgment by this Court for the proitrafion of the nu- 
fancej which judgment they contended that the Court 
were bound to give, notwithstanding tltc fubfequent 
proceedings, and the affidavits of many peyfons now 
read on belief of the defendant, that the* particular ob- 
ftruCtions complained of which had before been fet up 
in the old road, and which impeded the paiTage, had been 
removed after the conviction, and that no obstruction 
now existed in any part of the old road indicted which 
was connected with the road as newly fet out undeT the 
order of tfie .magistrates. And they referred to The 
•King v. Pappencait (a), The King v. The Jujlices of Tori* 


(a) i St'd. 6S6. 

m 3 
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Jhire (a), The King v. Stea# (£), and other Cafes cited in 
thofe, wherein it was agreed that if the mrfance he of 
a permanent nature, the regular judgment muft be to 
abate it, And here they obferved that ^he indiQment 
charged, the evidence at the trial proved, arid the a£* 
ftdavits now read confirmed it to be a continuing and 
permanent nufance. 

i 

. * • ».* 

Lens Serjt. and Harris were for the defendant, but it 
was not neceffary to hear them. 

* 

Lord Ellendorough C. J. The Court will never do 
any thing in vain : and if they be fatisfied, as they 
are v,pon thefe affidavits, that the obftru&jon indi&ed 
has been removed, and that tbe pnblic have now the 
free paflage of the road which they are entitled to ufe, 
wc (hall not give any judgment of probation: for it 
would indeed be nugatory to adjudge that to be pfoftrated 
which does no longer eaift. ' Wl^at objeftipn can there 
be to a judgment to this effect \ dating that the Court 
being fatisfied that the nufance charged in the indictment 
was already abated *, therefore they gave judgment againft 
the defendant for a nominal fine. And that is the pro? 
per thing to be done in this cafe. If-hereafter the pro¬ 
secutor can cpieftion the road indi&ed to be a carriage 
yoad, and not merely a horfe and footway; and if he cap 
get rid of the .order of juftices for turning it as a high-, 
way, on which we are not called upon to give any opi¬ 
nion, he will proceed as he may be adjifed. But the 
nufance which was indited having been already removed, 
and every Tubftantial purpofe of juftiee anfweted, it is fufn 

(i) 7 Term Rtf. ^67. (r) 8 7Vrw Ref* 14*. 


fieient 
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•ficient for. us , prefent to impofc a nominal finepu 
the defendant for the offence of which he has been 
convi&ed. .. . * 

'('hereupon'judgment was given that the defendant pay 
2 -fine to die king of 6s. 8 d. 



x8io. 

a J * 1 

The King 
iMCttMM. 


Wriglesworth and Another agalnji Wright 

and Stacey. 


A Rule was obtained on behalf of the defendant Stacey The rule of 

tor the plaintiffs to Ihew caufe why the writ of in- *6 ^3/, far-er* 

quiry and affeffment of damages againll him lhould not be 

fet afide for irregularity, with coils, and why he lhould not aU 

he difcharaed out of cullody, &c. The action wa 9 againll not proceed to 
0 1 trial or final 

die defendants as drawers of a bill of exchange, who af- judgment within 

. . . . , _ - time ter*u 

ter putting in bail, upon the arreft, in lalt Hilary term, a f, er declaration 

were ferved with a declaration and notice to plead on not attach In* 

the 31 ft of January , in the fame term } and on the next “e^two^e/end! 

day furrendered themfelves in difeharge of their bail be- 

fore iunification, and gave notice thereof by the fame judgment by 

J ° . default, and the 

attorney; from which period they defended feparately: other pleaded 

, . , "it* 0 »Suc i *hc 

and after a fruitlefs attempt by eacn to fettle with the tr i a i 0 f | U cii 
plaintiffs, pleas were demanded of both the defend- tllifd 

ants on the 5th of June , (the day after Softer term) upon JJ f ^*£^|J r h e 
which Wright pleaded to iffue, and entered his plea as of not "°J 
Hilary term t but Stacey not having pleaded at all, judg- in faa figned 
snent by default was figned agamic him as 01 Hilary term; but then 
term. The plaintiffs then made’up the iffue againll fngYothccomfe 
Wright and delivered it with notice of trial, and alfo |J u 

. with notice, to Stacey of aflefiing the damages, at the firlb 
fittings at Weftminfter in laft Trinity term, which was 
„.C(PB$inued to the fecond fittings in term on the 2d of 

M 4 
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-WllGUI* 
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• tgainft 
.Wmcii t 
•ad Aaocittr. 


J«l?y when die caufe,was tried and the jilaintiffe obtained 
a verdict. A rule for judgment was then given tin the 
7th, and by mifhke another rule for judgment was given 
on the 13 th, which was entered in the’rale'book as of 
the nth, the la ft day of term: and after four entire 
days, exciufive of Sunday, the cofts were taxed on the 
19th of July, when the plaintiffs figned final judgment. 
On the 30th the plaintiffs lodged their writ of execution 
with the marfhal, returnable in the prefent term, when 
the-defendants were completely charged in execution. In 
September the defendant Stacey ferved a judge’s fbmraon^ 
bn the plaintiffs to fhew caufe why he fhould not be dif- 
charged out of cuflody on filing common bail; on the 
the ground that the plaintiffs had not figned final judg-. 
ment againfl him in due time: but on hearing the iriattcr, 
the judge refufed to make any order at chambers: where-* 
upon-the prefent rule was obtained. And the queilion 
was whether there being two defendants in cuflody on 
mefne procefs in this cafe, and one of them having fuffered 
judgment by default, the plaintiffs were bound *to pro¬ 
ceed to final judgment againfl the one defendant who had * 
fuffered judgment by default, within three terms after the 
declaration delivered, as in the ordinary caie of one pri¬ 
soner; (the proceedings againfl the other defendant being 
admitted to be regular:) and here the rule for judgment 
not having been given till the 13th of July , two days 
after the end of the third term from the delivery of the 
declaration, though entered as of the 11th, the lull day 
o£ the term. 

*4 

Marryat contended that the proceedings were irregular 
in that refpett ; and that the plaintiffs might (notwith- 
ftanding the pleading to iffue of the defendant Wright) 

have 
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hlyeproceeeed to trial and judgment within .rite three 
terms. 

*• ' jr 

Reader , contra. 

; --f * rm t > . _ * * 

LordE llenborouch C. J. By the rule of Court (a) 
9 plaintiff 1 muff proceed to trial or final judgment againft 
a prifoner within three terms after the delivery of the 
declaration* Now, here the plaintiff* ■ have proceeded 
within the three terms to the only trial which the courfe 
of proceedings enabled them to do; namely, a trial 
of the iffue joined with the other joint defendant 
who denied the fa£l § at which time the damages were 
alfo afleffed againft the other defendant Stacey, who 
had fuffered judgment by default; and till that trial they 
could not have proceeded to tax the cods fo as to enter 
up final judgment againft Stacey: and fuch taxation of 
colls and final judgment were in due time after the trial 
according to the courfc of the Court. 

Rule difeharged (£}. 

(a) Reg Gfiu of Uil. *6 Gtp. 3. R. & , 0 - of IK R . 19 and vide He,Um 
v. tPhittalir, 4 ^49., thtwing that the t-isl or .a!judgment fpoken 

Ol iOtan» “ Altai judgment without trial?' 

Vide i'curjtfa v. R*y/hnti, 1 Eitft, 405. * 


vfy 

l8lO. 

Wneui' 

- ’ «MTII 

Slid Another. 
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VuefJaft 
Ntv. *7th. 

/ 

If defendant put 

in fpechl bail 
within lour days 
in a town caufr, 
he is entitled to 
plead in abate¬ 
ment, picvided 
fuch bail he 
afterward* p?r- 
fefltd in time: 
though lie had 
before put in 
other bail and 
given notice of 
Juftifying. but 
had withdrawn 
them in time* 


Hopkinson againji Henry and Another. * 

■JJPON a rule for fetting afide an interlocutory judg¬ 
ment for irregularity, it appeared that the declara¬ 
tion was filed on the 6th of Nov., and notice to plead 
given in a towncaufe: on the 7th the defendants gave 
notice of putting in and juftifying bail on the 9th, and 
on that day they filed a plea in abatement, but did not 
juftify thofe bail, but put in other bail on the 10th and 
gave notice of juftifying ; and the plaintiff excepted on 
the fame day to fuch fecond bail *, but they juftified on 
the 12th : and on the 19th the plaintiff figned judgment 
for want of a plea, after demand made of one. 

Dumpier, on oppofing the rule, admitted that in. a 
country caufe (a}, if the defendant put in fpecial bail in 
time, he might plead in abatement, though they were 
not juftified till after the four days, if they were ulti¬ 
mately perfe&cd in time; for otherwife defendants in 
country caufes would for the moft part be oufted of 
fuch pleas. .But the fame reafon, he contended, did 

1 

not extend to town caufes *, though he alfo admitted, 
that there was a note of a cafe (b) where the like in¬ 
dulgence had been extended to a town caufe: but he en<* 
deavoured to difthiguifh this cafe from that, by obferving 
that the failure of perfecting the firft bail, which were 
not excepted to, within the four days, and fo completing 

(«) Dimfdale v. Udljlm, % E*fl t 406. 

(f) lltlkad v. $Udpt, cited in Jttmu r.Mmfon, liEafl, 4tj, 
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the defendants' right to plead in abatement, was owing 
to their own laches. 

4 4 • 

But The Court faid that that made no difference, and 
made the 

Rule abfolute. 


The Kino againft Doherty. 


^RTICLES of the peace having been exhibited againft 
the defendant by his wife, procefs iffued thereon to 
enforce appearance: and when he appeared in court with 
his fureties on this day, Marryatt , on his behalf, ten¬ 
dered affidavits to the court in contradi&ion of die fa£ts 
fworn to in the articles, for the purpofc of difcharging 
them j contending that as the flat. 21 Jac. 1. c. 8. re¬ 
quires the caufes for which fuch articles are exhibited to 
be declared in writing upon oath, and enalts that " if it 
(hall afterwards appear to either of the faid courts, (of 
Chancery or King's Bench,) that the caufe expreffed in 
fuch writing, or any one of them, be untrue the Court 
may award cofts and damages to the party grieved; it ne- 
ceffarily gives them jurifdi&ion to enqufre into the truth 
of the charge. And though he admitted that affidavits 
in contradi&ion of articles of the peace were refufed to 
be received in Lord Fane’s cafe (a), as contrary to the 

practice 


(«) a Sera. *202. The following note of this cafe from Mr. Ford't 
MS. is mor€ full. 

Lord Vane's Cafe, if. iy Geo. 2. 

LADY Vane exhibited articles of the peace againft her holband the 
.Lord Vane, propter fsvitlam: and in the articles it was charged, that In 
1737 9 fuit was preferred by her in the fpiritual court for a reparation by 

reaibn 


m 

1810. 

Hof kin son 
againft 
Henkv 
and Another. 


WeJntftlajf 
Nov . 8th. 

Oneagainft 
whom articles 
of the' peace are 
exhibited it not 
entitled to read 
affidavits on his 
own behalf, in 
contradiction 
of the fadt* 
fwom to againft 
him in fuch 
articles. 


Where a perfon 
exhibits articles 
of the peace and 
fwears that hw 
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ii?o. 

Tht Kino 

PbHKkTT. 

life is in Hanger, 
the truth of the 
lids cannot be 
controvcited. 


There ought to 
be a leafonabie 
foundation on 
the face of the 
articles to in¬ 
duce a fear 
of ptrfonal 
, danger brfure 
the Court will 
require furrties 
of the ptace. 

A wife may fue 
-a fupplicavit 
in f b^nceiy 
agninft her huf- 
hand,and to find 
fureiic* not to 
beat or evil in¬ 
treat her, al|ter 
quam caui 4 re- 
gim.itii tt cafti- 
garionis. 


The fads Hated 
in tlic ankles 
«re to he con- 
fidered as true 
till ttie con¬ 
trary appears 
upon a piopcr 
proft.uuM* 
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l 

practice of the court on thefe ocCafiftns; yet, lift v fa#* 

that the contrary practice had prevailed 'in fubfequeHt 

' 


nafon of cruelty. That in order to put anend ta all difierencoaJbewcen 
Iter and my lord, article* of agreement were entered into and duly exe¬ 
cuted, whereby disagreed to itturn to and cohabit with him ; and he 
covenanted that in cafe (he dtlired w live ftparate, he would not moieffi 
her.. Thar (he accordingly did return and live with my lord; but that upon 
continuing his cruel ufage (he was obliged to leave him, and feparate 
herCclf front him according to the articles. That aboor Ckrifimat 174a 
(he was kized by five of my lord’s fervaqts, and by force carried to hie 
Itoufe, and there confined for 11 days; that (he afterwards efeapedj but 
that (he hath fiuce heard and vetiiy believes that a fervant tent by my 
Lord Vant to apprehend her faid, that he was ordered by my lord to feize 
her and bring Iter home dead or alive: and therefore (he fvrears that (he 
apprehends her life was in danger, and that (he wasalmpft always under 
a continual fear of her life. 

Ato.—Thefe articles were exhibited in court the lad day of MkbiuU 
mas term >743; and in Hilary term foltowing Lord Pant came into court, 
and moved by his counfel to difebafgc the articles, becauU. it did not ap¬ 
pear on the face of the articles that Lord Va>>it had done any one a£k to 
induce his lady to fwear the peace againft h : m, or make it npceffary tor 
him to give fecurity for keeping the peace. That die hufhand has a right 
to feize bis wife# to ran y her home, and even to confine her if he thought 
proper. That by the common law he had power to govern, rule,, and 
chaftizc her rcafouahly: and although (he may fpe a fupplicavit in Chan¬ 
cery againft her Uufhuid for cruelty, and to find lurctie* that he do not 
beat or evil-intrcat her j yet even in that cafe there is a'proyifo, qlitef 
quam ad viium fuum ex caufi regiminis et caftigatictnis uxpris fu» 
Ucite rationabiliter pertinet. f. N B, 542. (8th cdit.J That as to 
die articles of dgrccpaent they were fet afide in • quity as uncpnfcionable ; 
and a copy of die order was produced i but tbs Court (aid they could take 
no notice of it. 

Upon a rule to (hew caufe, it was anfwerpd, and fo refolvpd by tb* 
Cosot, that every perfon was entitled to exliibit articles of the peace for* 
the fecurity of his pcrjpn, and to qllow diem waa the conftant courfe of 
the Court as a fecurity againft immediate danger That it was not ulual 
to if^bire iqto the truth or circumftances of the fa&s charged in the at ti¬ 
des, but that the fame muft be received as true till the contrary appears 
upon a proper profecution. That in the prifent cafe, taking all thefe 
at ticks together, and that Lord and Lady Vant were under an'agrecifienf 
to live ftparatr j that lie feized her by force, and confined her si days ; 
that he had threatened to (cite her'again, aud ordered tier to be brought 
home dead or alive; it doth appear upon the whole diat (he Kad a ica- 
fonabie foundation to require fuieties of tjhe peart againft bin*. Vide 
fit* N. £. 54Z1 (8th edit-) If the wife be in fear or doubt of tbr hpf- 

n band 
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coles, ^rhicl^ are refereed to from MSS. in 6 Bac. Abr. 
tjt* tytrelppf the .Peace, G (a). The firft of thefe is Sit 
JyAUen* s cafe {b) t H. 32 G. 3. againft whom Parnell 
had inhibited articles 5 but before die recognizance was 
entered.into, Parnell prefented a petition explanatory of 
forae of the fa£b fworn to in thofe articles: on which 
the defendant’s counfel moyed to review (c) the articles, 
and read affidavits to contradict the fafts therein charged; 
and the Court granted a rule on Parnell to {hew caufe 

why the articles Ihould not be reviewed; and being 

•m 

t 

(«) G li printedIn the book by mirtakc for F, thtie being a fubfequent 
heed under litter G. 

($) Vide 1 Burr. 806. which Oates the former proceeding, when Par¬ 
nell was brought up to reetfte judgment upon an indictment for perjury 
committed in the articles cxliibi ■ ed. 

(f 1 Hence it appears, that the affidavits in contradi&ion of the articles 
were received upon this new motion to review the articles, arifing upon 
new matter prefented to the Court by the auiculant, and not by way of 
oppoflng the giving fureties of the peace upon the artieles in the firft in- 
ftance, which the Court grants upon the prayer of the party applying, 
quia timet, uport probable caufe. (hewn. The other cafe, afterwards 
cited from Bac Abr., ■ parted without oppofition, and alfe arofe upon a 
a new motion to review the articles. 


band, that he wiH beat her or kill her, (he may fuc a fupplicavit in Chan¬ 
cery againft her hulband to find fureties that he do not beat or evil 
intreat her. 

U was JikeWife faid by Sir John Strange , that taking this cafe up upon 
the articles of agreement only, if Lord Ve»t (hould force his wife to a co¬ 
habitation, (he has a right to be relieved; and for that ptirpefe he chid 
Lifter'* cafe, -Tria. 8 G. i. Captain Liftor^ after articles of reparation be¬ 
tween him and his wife the Lady Rdwlinftm, feized her by force, and carried 
her home ii\ order to compel her to liveWith' him. She brought a habeas 
corpus: ahd after argument at the barj it was agreed by the Court, trat if 
a wife will make an undue ufe of her libeity by fquaaderinukpay her 
hu (band’s tffefts, or going into bad codipanr, it was lawful fcrndr huf- 
' band to lay Iter under referable: but where that did not appear, he could 
not confifir her as a prifaner, though even in* his own houfe. And be- 
, caufe it appeared in that cafe that they wire parted by confenty and under 
articles to live feparate, tbt Court ordered that (He (hoiild have, her 
liberty. 

iVare.—The fecurjty of the peace required by the Court in the prefent 
, cafe was iceof. for Lord Font, and his bail in 500 1 , ?a:b. 

finally 



THfKnsn 
• againft 
1)0*1 a xr. 


Where there are 
articles of re¬ 
paration be¬ 
tween the huf- 
band and w.fc, 
if the hu(b.iiiii 
afici wards con¬ 
fine her, (he 
may have ahsb. 
corn, and fc? fet 
at libeity. 
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finally fatisfied that he had been guilty of perjury, they 
committed him for that offence, and flayed all proceed* 
ings on the articles. The like proceeding took place in 
another cafe, there Hated, of articles exhibited by John 
Brown againft Hannah Bennett and Others , E, 32 Geo . 2., 
which upon a rule for a review, founded upon affi¬ 
davits in contradiction, were ordered to be taken off the 
file. 


Lord Ellenborough C. J., however, (without hearing 
The Attorney-General and Gurney for the profecutrix,) faid, 
that the Court were fatisfied that they could not receive 
affidavits on the part of the defendant to contradi£l the 
truth of the articles exhibited againft him and prevent 
his giving furety: they therefore ordered his own re¬ 
cognizance to be taken in 500/., and that of his two 
furetics in 250/. each, for two years. And Le Blanc'J* 
referred to the cafe of The King v. Bringloe and Others 9 
in M. 7 Geo. 2. {a) when Lord Hardwiche prefided in 
this court, where the like determination was made. 

(a) That cafe was read from Mr. Majierman't MS .—Prime moved 
to difeharge articles of the peace, wherein the profecutrix fwore 
that the defendant Jiringlte had threatened to do her bufinefs: and he 
offered to read an affidavit of the defendant, wherein he explained the 
words, and (hewed tfiat they did not mean any perfonai harm to her, but 
Chat they related to a law fuit then depending between them. 

Per Curiam . That the defendant could not by the courfe of the Court 
be admitted to controvert the falls: that it never was fuffered: and that 
he could take no other advantage than what arofe from any ambiguity in 
the expreffion upon tie fr.ee of the articles. That as for faying he 
wouldfao herjiufinefs, it was an ambiguous expreffion, and was capable 
of more meanings than one; but that the articles giving them, and 
chargihg that the defendant had feveral times threatened her life, that 
was a fufficient charge to fupport the articles; and they advifed the de¬ 
fendant to give bail; which he did.—The reft of the note was to another 
purpofe. 
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Ridlbv and Another agalnfi Taylor. 

v 


/f'edneffaf, 

Nov. ilthi 
» 


^jTHE plaintiffs declared in the firft count of the decla¬ 
ration upon a bill of exchange, dated the aoth of 
Oflober 1807, drawn by certain perfons ufing the ftyle 
and firm of Ord and Ewhank upon the defendant, for 
40/., payable to the order of Ord and Ewhank forty days 
after date; which bill was ftated to have been indorfed 
by Ord and 1 Ewhank, and duly accepted by the defend¬ 
ant. There were alfo counts for goods fold and deli¬ 
vered, and the common money counts. The defendant 
pleaded non affumpfit 5 and at the trial before Wood B. at 
Durham in 1809, a verdift was found for the plaintiffs 
for the amount of the bill, fubje£fc to the opinion of the 
Court on the following cafe ; 

The plaintiffs in November 1806 fold and delivered to 
Ewhank , (who together with Ord then, and fubfequent 


If one partner 
draw or indorfe 
a bill in the 
partnerihip 
firm, it will 
primii facie bind 
the firm; al¬ 
though pafled 
by the one part¬ 
ner to a feparate 
creditor in dif- 
charge of his 
own debt; un- 
left there be 
evidence of co¬ 
vin between 
fuch feparate 
debtor and cre¬ 
ditor. or at leaft 
of the want of 
authority, either 
txprefs or to be 
implied, in the 
debtor partner 
to give the joint 
fecunty of the 
fiim for his fe- 


to the tranfaftions hereafter mentioned, carried on trade pa Butheidthat 
as linen-drapers, under the firm of Ord and Ewhank ,) on n .° ru ‘ r '^ icnt 
his feparate account, a cargo of coals to the amount of appeared in this 
34/. its. On the 9th of May following the plaintiffs re- piefumption 7 
ceived from Ewhank 5/. on account, and on the 27th of fcpaVatecrcdi- 
the fame month, his promiffory note for 29/. ps. $</., joTmfecurity, 11 

which after allowing is. 6 d. for the (lamp conftitiited the ihe*bm f appear¬ 
ed to have been 

- drawn in the 


name of the firm to their own order iS days before the delivery of it to the feparate creditor, 
and to have been accepted and indoifed before futb delivery, and^to have been drawn ftr a 
larger amount than the particular debt; and where, though the inaorfement was in fa£l made 
by the hand of the debtor partner, yet it did not appear that that faft was known to the fe¬ 
parate creditor at the time; and this too in a cafe where dire St evidence might have been 
given of die covin or want of authority, if it exified. 

For the action being brought by the feparate creditor agalnft the acceptor, either of the 
partners might have been called as a witnefs by the defendant to thfprove the authority of 
the debtor partner to give the joint fecurity: for though if the feparate creditor recovered 
againft the acceptor, he would have his remedy over againft the firm; yet the innocent 
partner would have his remedy over againft the other. And the bankruptcy of the debtor 
partner in tne mean tune does net vary the queftion of competency. 

6 \ balance. 
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l9tO. balance. This note being difhonoured, the plaintiff*' 
were obliged to and did take it up on tbe 2d of November 
0 Z si*ft 1807. Qp the 7th of the fame mdnth l&ubank gave to 
Tjt the plaintiffs the bill in queftion, in payment and difch^e 

of his, Eivbank* s, laid debt. This bill was drawn and. 
indorsed by Eivbank in the ftyle and firm, of Ord and 
Eivbank, and was before that time accepted by die de¬ 
fendant. “ Ord and Eivbank ” is die ufual firm of that 
partnerfhip. A few days after Eivbank had delivered this 
acceptance to the plaintiffs, he applied to them for the 
balance of 9/. 19/. yd. \ but the plaintiffs refufed to pay it 
until the bill upon the defendant fhould have been paid. 
The plaintiffs negotiated the bill for 40/., and were in 
confequencc of its being diflionoured, although duly pre- 
fented for payment to the defendant,' ultimately obliged 
to pay and hare a&ually paid the amount thereof and the 
charges of noting the fame: and they thereupon debited 
Eivbank alone for the fame in their account with him} 
having before credited his faid account with them for the 
amount of that bill. Ord aiid Eivbank have fince become 
bankrupts. The queftion was, Whether the plaintiffs 
* were entitled to recover? If they were, the verdift was 
to Hand: if not, a nonfuit was to be entered. 


Mullock , for the plaintiffs, dated die queftion to be, 

I ' t 

whether one partner could draw or indorfe a bill in the 
partnerfhip firm for his own debt, in favour of a third 
perfon, to whom no fraud or knowledge of the drawer’s 
want of authority from his partner was imputed: and 
and whether this could be queftioned by die acceptor of 
the bill in an a&ion brought againft him by die payees ? 

a 

He relied on Swan and Others v. Steele and Others {a), as 


(«) 7 Mfftt *10. 



til Thi Fifty-first Yba&of GEORGE HI. 

• • * 

in point': where an indorfement of a bill by*two partners, 
Sn the partnership firm, forttheir feparate debt, was held 
tq^nd a third partner who was engaged with them un* 
der the fame general firm in another bulinefs, in the 
> courfe of which fuch bill wais received by them \ the in* 
dorfees and feparate creditors of the two not knowing of 
the mifepplication of the tri-partnerlhip fund at the time. 
The only difference (merely nominal) between the cafes 
is, that there the feparate creditors did not know at the 
time of the exiltencc of a third partner, whofe name did 
not appear in the firm; and here they did not know, that 
the other partner did nojj confent to this application of 
the partnerlhip credit. lf There might be good reafon for 
fuch confent; as to fave the credit of one of the houfe. If 
one of feveral country bankers paid his own debt in the 
notes of the houfe, as would probably be the cafe in 
molt inftances, where the notes of fuch a houfe were 
in circulation, it would be extremely inconvenient if the 
creditor were obliged to go round to all the partners to 
know whether they affented to it. In the prefent inftance 
it does not appear, that in the fettlement of the partnerlhip 
accounts and the diftribution of the profits between them, 
this bill did not become the particular property pf Embank. 
The Court will never,prefume collufion or fraud, where 
none is found, unlefs in cafes where the law prefumes 
fraud. 

Holroyd, contra. The law does not imply an autho- • 
rity in individual partners over the joint fund, except in 
matters Which affedl the partnerlhip concerns.. Thuk 
far only the law gives effeft to fuch a general authority, 
that where one partner has for his own purpofe difpefed 
of the effe&s or paffed negotiable fecurities on the credit 
* Vol. XIII. N of 
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of the partner (hip, which have pone out into theworid, 
it (hall bind all the partner® in the hands of innocent 
third perfons having no knowledge of die real tranfadRbn, 
becaufe they would have aright to prefume that lie afted 
with the authority of his partners 3 but that will not ex¬ 
tend to ptoteft the original takers of fuch property, know¬ 
ing that it was iflued for his feparate debt. Now here, 
the a&ion is not brought by third perfons to whom die 
bill was indorfed without notice, but by the feparate cre¬ 
ditors of Ewbanl themfelves, who muft have known that 
he was pledging the partnerfliip funds for his own debt, 
and who were therefore bound to inform themfelves that 
he had a fpecial authority Co to do. In the cafe of one 
of feveral partners in a country bank paying his own debt 
with the notes of the bank, which were in common cir- 
«Culatf?n, the creditor receiving fuch notes could not tell 
whether they might not have been before circulated and 
have come back into the partner's hand, as his individual 
property 3 and then perhaps it would be neceffary to-fix 
the creditor with knowledge to the contrary: or at any 
rate if he palled them off to others, who had no notice, 
they would be entitled to recover againft. all the partners 3 
and Co no. public inconvenience could enfue. But where 
, £ creditor of one partner takes a particular Security for his 
debt upon the partnerfliip fund, he muft know 
debtor is paying his debt with the money of 
fore he tak?s*it at his peril, if it lhould 
event that the debtor had no authority to 
sr for that purpofe. It is the fame between 
as if the debtor bad pledged the fimd of a 
ftHnger for his own debt, on his own affertion v 1h®| he 
had authority to do fo: if he had fuch authority the 
pledge would be good 3 but die creditor would take it at 

the 
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-the peri! of proving diet authority ifit wert ufttrwtftls 
denied. Heee ihe bill vat accepted by'the* defendant 
h|ereitwu indorfed) and the faidorfemsrtt, fhough'in 
rite dune of Ord and Embank, vat made by Embank 
alone* and therefore the plaintiffe muft ftand upon hit 
fingle authority. The defendant* when he accepted die 
bill* muft have prefumed that it was drawn on the joint 


account; but now^ having notice that Embank bad no 
authority from Ord to indorfe it, the latter may well de¬ 
fend himfelf, through die defendant, againft the plaintiffs, 
who knew that it had been paffed by-EwfoalonJiis ftfrate 
acconnt: for if the plaintiffs recover againft the defendant* 
he will be entitled to recover over againft Ord arid Embank g 
and therefore the queftion is die fame as if they had fued 
Ord and Embank in the firft inftance. In Arden v. Sharpe 
•Ad Giifon (a), where the plaintiff difeounted a bililbrought 
to him by Gt/fen, who defired that the bufinefs might b® 
kept fecret from his partner Sharpe , but indoffed it in th# 
name of Sharpe and Gtlfon; Lord Kenyon held, that the 
a&ion on die bill would not lie $ for the tranfadion in¬ 
dicated that the money was for Gtlforf 8 own ufe* and not 
on the pirtnerihip account \ and therefore that the plain- 
tiff ihould not be’allUvrt^ttWefort 16 did I 
partnerihip. The 
v. Majlerman anti 
that if a man have 

lie draw a bill on the padstef&ljffl* 
dealings, he is guilty of & 
acceptance made by that parflKf# 
would bd hthtvwife irf die cafe df*h 


AM v. Sutton (c) recognized the fittfe jpiw 
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was again confirmed by the whole Court in Shirrejf and 
Another V. Wilkes and Others (</). There two of three part- 
-hcfa, having contracted a debt to the plaintiff befo re 
admiffion of the third partner into the firm, afterwards 
accepted in the firm of the three, but without the aflest of 
the new partner, a bill drawn upon the new firm by the 
•plaintiffs: and the fecurity was held fraudulent and void as 
.againft the third'partner. • Lord Kenyon there relied on 
the afientof the third partner not having been found,*and 
there being nothing ftated to (hew that he had any know- 
.ledge of the tranfa&ion. And Laanrena J. obferved, 
that the plaintiffs declared as upon a promife by .three de¬ 
fendants; and confequently,to entitle themfelves to rece¬ 
iver muft prove a promife either exprefs or implied binding 
' upon all the three: .in which they had failed, and there¬ 
fore d&rc muft b#-judgment againft them* The cafe of 
Mr. Fordyce was alfo there referred to as of the fame de- 
feription; .which was decided on the ground Qf covin or 
• grofs negligence on the part of the feparate creditor taking 
the joint fecurity. [Lord Ellenborough C. J. One part¬ 
ner pledging the guarantie of the firm for his feparate 
, debt£, b a very different cafe from that of drawing or 
bvthe. p8Kt^|^^DQ4 the one authority 

on the concerns of 
J^Hliyftion here is, whe- 
je.fhat the bill was indorfed 
,e authority of the other, 
rule. Le Blanc J. 
itd&e plaintiffs knew that Bwbank 
iii fa£l indorfed the bill.] ;It r would 
done by a clerk in the houfe; the plain- 



W | 4S. 




-s 6 ■ 



in the FiFTY-msf Year of GEORGE HI. 


tl: 


tiffs taking a joint fecurity, knowing that it was for a 
Separate debt, muft take it at the peril of proving the 
Spthority of the one to pledge the other’s credit for his 
perfonal debt. As to Swan v. Steele, the indorsement 
was made in the firm common to both the hottfes of trade $ 
and the creditor did not know, at the time he received the 
bill, that the indorsement would bind any other than 
the perfons who were his debtors: and that diftinguiihes 
it from She prefexft cafe. 


Hulloch in reply contended that the onus probandi lay 
upon the defendant in this cafe to Shew that Ewbank had 
not the authority of Ord to pledge his credit by the in¬ 
dorsement in the partnerfhip firm; it being within the 
Scope of a trading partner's general authority to draw,* 
accept, and indorfe bills of exchange in the pSrtnerj^ip 
firm; without the neceffity of the creditor's inquiring 
whether the particular partner had Such authority. The 
cafes cited on the other Side muft have gone on the 
ground that the want of authority was indicated by the* 
circumftances of the cafe; for they recognize the general 
principle, that one partner may bind another by Such 
Securities given in their joint names. 


Lord Eli enborough C. J. Prim! facie one fiftHev 
is bound by the indorfement of another in jfortnefU 
Ship firm; but that prefumption may haft 1 
Shewing collufion: but the difficulty of 
we have not the fa&s Sufficiently before 
collufidh. * 



Holroyd obferved that the defendant could not have 
called Ord as a witnefs to negative the authority of Ew* 
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bank to indorfe the bill for his own debt | becaufe, if thd 
plaintiff* recovered againlt Taylor t he would have his re# 
medjr over againft Ord. But Bayley J. find that Ord 
would in that cafe have«his remedy oyer again ft Embank \ 
and therefore would ftand indifferent. Htdroyd fuggefted 
a doubt on the ground of Embank *s bankruptcy: but 
Lord Ellenborough C.J. obferved that the bankruptcy could 
make no difference on that queftion. 

Cur. adv . vult. 

Lord Ellenborough C* J. now delivered the judg¬ 
ment of the Court: 

This was an a£kion by Ridley and Knaggs, the plain- 
tiffs, upon a bill of exchange, drawn by Ord and Ew~ 
bank on the defendant, payable to their own order, and 
bygjbem fhdorfed to the plaintiffs, and accepted by the 
defendant. [Then, after ftating the cafe, his Lordfhip 
proceeded—] If this were diftinftly the cafe of a pledg¬ 
ing by one partner of a partnerfhip fecurity for his own 
feparate debt without the authority of the other partner i 
or if there exifted in this cafe evident covin between one 
partner and the holder of the partnerfhip fecurity, upon 
which the aftion is brought, in order to charge the other 
partner without*his knowledge or confent, either ex- 
prefo or implied, for the private advantage of the parties 
to fuch covinous agreement; we fhould have no htfi- 
tation to pronounce a h*H» drawn and indorfed under 

fuch circumftances, void in the hands of the coviqpiM \ 
* 

holders, upon the principle laid down in the cafe c£ 
Sheriff and Another v. Wilis and Others , i Eajl s 48. But 
upon the fa&s dated, fuch does not diftin&ly appear hi 
us to be the cafe. Nor does it appear that there was any 
fuch craffa negligentia on the part of the plaintiffs, iR „ 

xo not 
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not inquiring whether JSwbank> 'the one partner with 
whonvthey dealt, was authorized to difpofe .of this fe¬ 
curity (which had originally been partnexihip property) 
as his own, al to render this tranfadion on that account 
fraudulent, and therefore void. In the cafe of Sheriff and 
Another v. Wilis and Others , the plaintiffs drew. for a 
balance due from Bijhop and With for porter fold to, 
them, exclufively of their third partner Robfins and then 
they fought to charge Robfon , as well as Bijhop and Wilks 9 
by the acceptance of Bijhop in the partnership firm of 
G. Btjbop and Co* In that cafe, if the plaintiffs meant’ 
their bill, which was drawn generally on G. Bi/hop and 
Co. as a bill upon the three partners, (and Lord Kenyon 
clearly fo confidered it,) they muff have been confcious 
that it was an unauthorized z&. in them to draw on the 

4 

partnership firm and funds of the. three for the Sfeparat^ 
debt of tvfo: and they muff have been fully aware that the 
third partner Robfon was at the time ignorant that they 
had fo done. And if they did not mean to draw upon 
the three, but upon Bijhop and Wilks only, what right 
could they have to apply a general acceptance, in the 
name of Geo. Bijhop and Co., to charge Robfin % where 
there was no reafon to fuppofe that Robfon had confented 
that his fecurity Should be pledged ? Tlfat cafe, there¬ 
fore, prefented circUmftances from which, in .the at¬ 
tempt to charge Robfiny covin to the prejudice of the 
third partner might fairly be inferred. In that cafe too, 
Robfon} Wilks, and Bijhop (the, only perfons likely to know 
whether Robfin** fecurity were intended to be pledged* 
and whether he had confented that it Should be pledged) 
were made parties to the Suit; fo that none of them 
coilld in that fuit be called as witneffes. . The cafe, 
therefore, hardly admitted of pojitive evidence as to.thefe 

N 4 points 
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rSio. points, and the Court could have nothing whereupon to 
aft, but preemption. In the prefent cafe fo ftrong an 
arainft inference of covin does not arife: Ord and Embank would 

have been competent witneffes for the defendant in the 
cafe: pofitive evidence, therefore, upon the point of 
cOvin, if there really were any, might have been ad* 
duced. This bill had an exiftcnce, according to its ap¬ 
parent date', 18 days before the time of its delivery to 
the plaintiffs: it was drawn for a fum confiderably ex¬ 
ceeding the debt; and was not only drawn and indorfedj 
but accepted alfo, before it was produced to them; and 
although it is dated in the cafe, that in fa& the bill was 
drawn and indorfed by Embank in the partnerfhip firm, 
it does not appear that the plaintiffs knew that it was 
drawn and indorfed by him. Under thefe circum- 
ftances, it might reafonably be fuppofed, by the party to 
whom it was given, to be a partnerlhip fecurity, of 
which Embank , the partner in poffeifion of it, had for 
for fome valuable confideration, or in virtue of fome ar¬ 
rangement with Ord the other partner, become the pro- 

* 

prietor, fo as to be authorized to deal with it as his own. 
At any rate the contrary docs not cither a&ually or pre- 
fumptively appear. And it feems to us, in order to de- 

t 

prive the plaintiffs of the benefit of fuch a fecurity in a 
cafe which admits of pofitive proof to the contrary, that 
the contrary ffiould appear: and that cither a (dual covin 
jfhould be (hewn, or that at lead more pregnant evidence 
to induce* that conclufion fhould have been given 
on the part of the defendant than is difclofed upon the 
face of tills cafe. All that appears here is, that a part¬ 
nerfhip fecurity was applied by the one partner. Embank^ 
in fatisfa&ion of his feparate debt* without (hewing- 
that fuch application was at the time unknown to or um 

9 JUithohe 
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authorized by the other partner Ord ; as, by the evi¬ 
dence of either Embank or Qrd> it was in this cafe com¬ 
petent to the defendant in point of law to have done} 

* 

and without laying before the Court any other evidence, 
fjrom which die fame conclufion ought to be 1 drawn. In 
the abfeuce, therefore, of any evidence, to Ihew that 
the delivery of this bill to the plaintiffs was covinous, in 
a cafe where pofitive evidence of the covin might. have, 
been given, had covin really exifted, the Court feels 
itfelf obliged to give effefl to the transfer of the bill, 
and to fay that the defendant, who relied upon covin as 
his defence, has not fatisfaflorily eftablilhed fuch covin. 
It is therefore our duty to direct, that the verdi& which 
has been given for the plaintiffs in this cafe (hould Hand, 
to the extent of the debt due from Embank to the 
plaintiffs; but it ought to be reduced to that fum (a), $ 


iBio. 


Rmxsv 

againfk 

Tat boa* 


(a) Vide Pinkney v. Hall , Salk. ia6. and Corvid v. Vickery , B, it. 
//. 23 C. 3. Dougl. 653. n. 


Nichols againjl Bozon. 

r JpHE firft time this caufe went to trial, which was, at 
the fittings after laft Hilary term, the plaintiff was 
nonfuited : and upon application to this Court in the 
enfuing term, that nonfuit was fet afide upon payment of 
the cojls thereof ; and the venue was changed into Devon* 
Jhire. Thefe colls were taxed by the Mailer at 67/, 18/. 
which tvere demanded of but never paid by the plaintiff \ 
notwithlFanding which, having changed her attorney, fne 
gave notice of trial for the laft Summer afiizes at Exeter , 


fVednefJofp * 
Nov. 28th* 

4 

Where a non¬ 
fuit is fet afide 
upon payment of 
toftt) fuch pay¬ 
ment is made a 
condition pre¬ 
cedent to the 
fetting afide tit* 
nonfuit; and 
without it, the 
plaintiff cannot 
proceed to ano¬ 
ther trial. 


and entered her caufe for trial; though warned by the de¬ 
fendant that he ihould confider fuch notice and trial as a 


Polity 
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nullity, for want of payment of the prior cofts taxed; 
the nonfuit haring beett only fet afide conditionally, upon 
payment cf tbe cofts . In confequence of Which the defend¬ 
ant, after repeating his objections at the trial, declined to 
defend the caufe, and the plaintiff recovered a verctiQ 
upon the cafe which {he proved. 

In due term therefore Jekyll and Dampter obtained a 
rule. upiori the plaintiff to (hew caufe why the verdift fo 
obtained by her fhould not be fet afide for irregularity* 
with cofts, together with the cofts of the application, to 
be paid by the plaintiff's now attorney: and why, unlefs 
67/. 18/., the cofts taxed by the Mailer on the former 
rule obtained by the plaintiff for fetting afide the non¬ 
fuit, &c. were paid within ten days to the defendant 
the faid rule fiiould not be difeharged, and the defendant 
be at liberty to fign his judgment of nonfuit, and tax his 
cofts thereupon. 

The Attorney-General and Moore , On oppofing the rule, 
relied chiefly on the merits of the plaintiffs's cafe; but alfo 
obferved that there was no time mentioned in the rule for 

a 

fetting afide the nonfuit for the payment of the cofts: and 
the judge thought that he was bound to try die caufe. 

* 

Lord Ellesborough C. J. We cannot enter now 
Into the merits. The nonfuit at the firft trial was only 
ordered by the Court to be fet afide upon payment of eofs\ 
the payment therefore of thofe cofts when taxed was a. 
condition precedent to the plaintiff's proceeding to an¬ 
other trial arid if they have not been paid we cannot 
help her. 

Per Curiam, 


Ride abfolutc. 
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Smith and Other# againft Bee kit (a). 

• a 

'J’HIS was an a£Uon on a promiffory note for 200/., 
dated 28th OBober 1809, made by Henry Canning, 
payable on demand to the defendant or order, and by him 
indorfed. After the indorfement the note was delivered 
back to Canning, with others in the fame form, to enable 

(1 

Coming to obtain credit with the plaintiffs, his bankers, by 
the deppfit of the notes. Canning had then lately (topped 
payment, and was about to enter into trade again, which 
was well known to all the parties. Upon the depofit of 
the notes, the plaintiffs made advances to him to more 
than the amount of the notes; which advances were 

i 

made for 6 months, and were afterwards renewed with¬ 
out any communication to die defendant. Canning be¬ 
came bankrupt on the 28th of May 1810} and upon fuch 
bankruptcy the plaintiffs wrote to the defendant to de¬ 
mand payment of the notes. Upon the 5th of June a 
formal demand was made upon Canning by the plaintiffs, 
and a writ was fued out by them againft the defendant 
upon the following day, without giving him notice of 
fuch demand and non-payment. At the trial before Lord 
Ellenborough C. X. at Guildhall, his Lordfhip was of opi¬ 
nion that fuch notice was neceffary, and nonfuited the 
plaintiffs. 

Toddy moved for a new trial, and contended that under 

the circumffances of the cafe no notice was neceffary. 

* 

(1) Tbii cafe was decided within the firft four days of the term, when 
I wat not in conn, and was communicated to me by a gentleman at the 
bar, who was engaged in it. 


Suturdgpg 
Nvo. 10th. 


Where the.de- 
fendant lent his 
indorsement «a 
a promifiory 
note to the 
drawer, which 
■ote was pay¬ 
able on demand, 
for the ptirpde 
of enabling him 
to raife money 
on that fecurUy 
from the plain¬ 
tiffs, Ida bank¬ 
ers, who agreed 
to make ad¬ 
vances thereon 
for fix months { 
held that the 
bankers, who 
had renewed 
'their advance* 
at the end of 
the fix month* 
without the 
knowledge or 
confent of the 
defendant, 
•could not re¬ 
cover upon the 
' note thus in- . 
dorfed by him, 
without proof 
jo f a demand on 
the drawer and 
* regular notice 
of the dishonor 
to the defend¬ 
ant. 


That 
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That the bankruptcy of Canning was perfectly known to 
all the parties: that his preceding infohrency was the very 
bails of the tranfa&ion and the reafon of the depofit j that 
none of the parties looked to him: and as no value had 
been given for the note, it fell within the exception as to 
notice eftablifhed by the cafe of Bicherdike v. Bollman(a ). 
That the cafe of De Berdt v. Atkinfon (b) was exprefsly 
Jn point, in which Ld. C. J. Eyre fays, “ General rules 
are eftablifhed for general convenience; and I agree, that 
if the drawer be not known to be insolvent, the a£l of 
infolvency will not cxcufe the want of an early demand; 
but the fad: of knowledge excludes all the prefumptions 
that would otherwife arife. Then as to notice and the 
application for payment to the defendant; what did it 
fignify to him when that application was made: it could 
make no difference to him whether it were made on one 
day or another: he meant to guaranty the payment of 
the note, and there was no poilibility of any lofs happen* 
ing to him from the want of notice. In this inftance 
therefore the general rule fails in its application/* The 
cafe of Nicholfon v. Gouthit {c ), he obferved, was very 
diftinguifhable; for there it was ftated that if the bill 
bad been prefented when due, it would have been paid ; 
as the defendant had a fund in his hands at that time 
for the payment of the bill, which was afterwards with* 
drawn when it appeared that the bill had not been pre* 
fented, > 

* The Court , however, held that notice was neccffary 
under the circumftances of this cafe, and that the plain¬ 
tiffs were not entitled to recover, particularly as it ap« 


(a) i Tern Rep. 405. {b) 2 II. Bit if. 336. (c) 2 H%Blae . 609* 

m peered 
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peared that there had been a renewal of the advance made 
by them to Canning , without any communication of it to 
the defendantand at the laft, if notice had been given 
by the plaintiffs to the defendant, that they would not 
truft Canning any longer, the defendant might have taken 
meafures for his own fecurity. 

Rule refufed. 


The King again# Hare (a). 

fJLARKE on a former day obtained a rule to Ihew 
caufe why a writ of mandamus ihould not iflue di- 
retted to Edward Hare, the foie commiflioner under a 
drainage a& in Lincolnjbire , commanding him to make a 
rate for reimburfing Meffrs. Ellifcn, leffces of the Fofdike 
navigation, a fum expended by them in repairing the 
bank and works adjoining the faid river. 


The Attorney-General , for Mr. Hare, now obje&ed that 
the affidavits upon which the rule was drawn up could 
not be read, as they were not intitled in the Court, nor 
appeared to be fworn before a commiflioner of the Court. 
On infpe&ing the affidavits none of them appeared to be 
intitled « In the Kings Bench:” one was fworn in court, 
and another before Mr. Juftice Bayley; both which the 
Court determined might be read: but the other three 
being fworn before “ Charles Hayward, a commif- 
Jioner, &c.” without Hating that he was a commiflioner 
in this Courts and the other two not being fufEcient to 
fuftain th£ rule, they dire&ed it to be difeharged j after 
referring to the cafe of The Kennet and Avon Canal Com• 
fany v. Jones, 7 Term Rep. 451. 

(a) This cafe was decided in TVialfj* term 50 Geo. 3., at a time when 
Iwas no| in wuitj and I was fawned with this note of it by Mr. D/altry. 


1*9 

1810. 

Smit* 
and Others 
ngainfl 

Bsckst* 


July totk 


Affidavits not 
Intitled in tie 
King'i Bench, 
and fworn before 
A. Ba ttmmif- 
fioner, See. with¬ 
out dating him 
to be a commiC- 
doner 0/tbit 
Court, cannot be 
read $ but thofe 
ftotrn in court, 
or before a Judge 
of the court, 
though not in- 
titled in the 
King's Bench, 
may be read. 
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utii. The King againft Wakefield (a). 


An infolvent 
debtoi ma> be 
brought up after 
the ordinary 
time allowed, 
on affidavit of 
his ignoianre 
of the creditor'* 
place of abode 
till recently be¬ 
fore hi* appli¬ 
cation, within 
the faring cUufe 
of the ftau 
jjG. j. t. 5. 

Qneconvi&ed 
npoo an iroliA* 
■tent for an 
aflTauIt, who, 
upon reference 
to the king’* 
corooerand 
attorney, wae 
dircAed by his 
award to p*y fo 
■ach for mfti 
and fo much for 
tMpenfiuun to 
the proiecutrix, 
it entitled to be 
difchargedasan 
infolvent debtor 
, under the laid a 
f oBtxxGtt.%. 
t. at. without 
the aid of the 
ftat 3 3 Gee. 3. 

a 5* 


_ _ • 

r J 1 HE defendant had been convi&ed upon an indi£l- 

meht for a violent aflault; and when he came ‘up 
for judgment, the matters in difference were referred to 
the king's coroner and attorney, who awarded the de¬ 
fendant to pay 59/. 14 /. 9rf. for coils, and 40 /. 5/. jd. for 
compenfation to the profecutrix. And the defendant 
being in cuftody, charged upon an attachment returnable 
in laft Michaelmas term for non-payment of thefe fums, 
applied on a former day in this term for a rule to be 
brought up as an infolvent debtor; and produced an affi¬ 
davit, that he did not apply fooner, owing to his total ig¬ 
norance of the place of the profecutrix's abode from the 
commencement of the profecution to the prefent time, 
although he had ufed all due diligence to obtain the 
fame. 

Le Blanc J. (the only Judge in court) was of opinion 
that this was a cafe of omiffion arifing from ignorance, 
within the meaning of the ftatute 33 G. 3. c. 5. f. 5. and 
dtre£led the proper officer of the court to enter a rule to 
bring up the defendant as an infolvent debtor; which was 
accordingly done. 

The defendant was thereupon brought up two days 
ago before Mr. Juftice Grofe; when it was obje&ed by 
Nolan, on behalf of the profecutrix, that this was not an 
attachment for non-payment of cojh only, and. therefore 
not within the Hat. 33 G. 3. c. 5. /. 4. But 
t 

(d) This cafe was decided in laft Trinity term, when 1 was not In 
coiirt; and I w.ia favoured wiflftfca note of it by Mr. Dultry. 

Gross li 
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Gross J., upon referring to the cafe of The King v. 
Stokes, in Couper, 136. was of opinion that die defendant 
was entitled to the benefit of the infolvent debtors' aft 1 
but remanded him till the laft day of the term to give die 
ptofecutrix an opportunity of inquiring into his fchedule. 
He was now brought up again, and the objeftion was 
repeated before 


1810. 


TneXiffa 

Waiiiiub. 


Le Blanc J., who was of opinion that the defend¬ 
ant's cafe was within the Lords’ Aft of the 32 Geo. 2. 
and did not want the aid of the 33 Geo . 3. c. And 
the defendant took the oath of an infolvent debtor; but 
was remanded upon a note given by the profecutrix* 


Thornton againfl Williamson ( a ). 


Saturday, 
Juljt tfu 


'J’HE declaration was in trefpafs for breaking and en¬ 
tering on divers days the plaintiff’s mefiuage, yard, 
and paflage, and pafling and repairing therein, and making 
openings and door-ways in the walls of the faid pre-- 
mifes, &c. The defendant as to the force and arms, &c. 
and making the openings and door-ways^ &c. pleaded 
not guilty: and as to the refidue of the trefpafs, he 


Trefpafs for 
breaking and 
entering the 
plaintiff's OneS 
fuage and yoti, 
and paffrng <aud 
repafling time- 
in s plea iff, 
not guilty as to 
tlic force and 
arms, fcc.j and, 
•dly, as to the 
tefidue, ajuf- 
tihiationoi a 


right of way over thf locus in quo at all ttiret ; and, jdly, a like jollification m the day time. 
Replication, taking iffuea on the two rights of way, and new afilgning extra viam, See. to 
which there was judgment bj default* and after verdift for the plaintiff on the firrt fpecial 
jffue for 11., and damages a&ffed alfoon the new afficnmen^ and a mer&Elfor the defendant On 
Vhe not guilty, except, Ac and on tbt Jntnd (penal held that the defendant was en¬ 
titled to the eeneral cofts of the trial j hecaufe the plaintiff was not obliged to go to trial, 
hut fiiould have let judgment go by default, a on the iflbc upon the limited tight of way, 
which Was found againft him. 


(«) This cafe, which 1 only partly heard, was decided in laft Trinity 
term, after I had left the court; but the papers and notA weir com¬ 
municated to me by a gentleman at thf tar engaged in it. 

pleaded, 



m 
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pleaded, firft,:. that before the making of die indenture# 
of leafe and *VeIeafe * after-mentioned, J.B. and T. L. 
were feifed in fee, as well of the faid yard and paifage, 
as of a houfe and fmall yard adjoining; and that for 
30 years before the alienation of 4 ie faid mefluage and 
yard the occupiers thereof had a right of way from a 
public .ftreet in Shreiujbury into and along the faid yard 
and paflage through a door in the wall of the fmall yard 
at all times , for the convenient ufc and occupation of the 
faid mefluage and yard: and that J . B. and T. L. by leafe 
and releafe, before the trefpafs complained of, conveyed, 
&c. to the defendant, with all paths, paflages, &c.; in 
right of which the defendant claimed the way at all. 
times. 2<IIy, The defendant pleaded a like claim of way 
in the day-lime only . The replications took iflues on thefe 
rights of way, and newafligned that the defendant broke 
and entered, &c. and pafled and repafled, &c. at other 
times and for different purpofes than thofe in the pleas 
mentioned, and out of the fuppofed ways: and to the 
new aflignment, the defendant fufFered judgment by 
default. At the trial of the iflues the defendant ad¬ 
mitted the trefpafs by night as well as by day, and alfo 
that he had pafled up and down the yard through a 
lower door in.his houfe, to which it was admitted that 
he had no right of entrance j and for which nominal 
damages were aflefled on the new aflignment j and a 
verditt was alfo taken for the plaintiff on the firft fpecial 

V 

plea with is. damagesand/p-r. coft."; and for the defend¬ 
ant on the not guilty except, Sc c. and alfo on the fecoUfci 
fpecial plea, upon ^ his right of way claimed in the 
day-time. 

The Matter having allowed the plaintiff the general 
cofts of the trial, a rule nifl was obtained lor reviewing 

1 the 
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the taxation; which was oppofed by Puller, who relied 
on the flat. 4 & 5 Ann. 1. 16. j which, after allowing a 
defendant to plead as many feveral matters as he lhall 
tliink neceffary for 1 u& defence, provides that if a ver- 
di& be found on any iffue in the faid caufe for the plaintiff, 
coils (hall be given to him at the difcretion of the Court, 
fenlefs the Judge who tried the caufe lhall certify that 
the defendant had a probable caufe to plead the matter 
which upon the faid ilfue lhall be found againfl him. 
Here the plaintiff was obliged to go to trial upon the 
ilfue on the firlb fpecial plea, or £0 admit a right of way 
for the defendant at all times , to which he was found 
not to be entitled, b.ut only to a right of way in the 
day-time, as claimed by his fecond fpecial plea: the 
plaintiff was therefore entitled within the words and 
meaning of the ftatute to the colls of die trial. If the de¬ 
fendant had only claimed a right of way in the day-time, 
as Hated in the fecond fpecial plea, upon which he fuc- 
ccedcd, then he would have been entitled to the colls 
of the trial. The cafes referred to and commented upon 
were Brooke v. Willet (a), Day V. Hanks (b)\ Griffiths ▼. 
Davis (c), [in which latter all the iff ties were found for 
the defendant, who was therefore entitled ta the colls 
of the trial of thofe iffues, though damages were at the 
fame time affclfed for the plaintiff upon a new alltgn- 
ment to which there was judgment by default;] and 
ffojlan v. Stanway Iff), 

lb 

(0) *// Elac. 435, 

(£) 3 ‘Jam- Rtf. 654. The fame point which was ruled in Day v, 
/tanks was aifo rul.d in another cafe of Wright, Clerk, v. Stmthiet, 
‘s'. 49 Cte, 3. £. R with thin difference only, that the two 4 jAinft 
caufot of aQion, which in the former cafe were listed in two counts, 
wire in the latter cafe ccmpriftd in one count. 

(«) 8 Term Rtf. 466 . {U) 5 f 261 . 

Vol* XIII. O 
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Abbott, contra, was aiked by the Court (e) how the 
plaintiff could have avoided going down to trial, when 
die plea claiming a right of way for the defendant at. all 
times, that is by night as well as by day, was put upon 
the record. To which he anfwered, that the plaintiff 
fliould have let judgment go by default on the plea 
claiming a right of way only in the day*time; and then 
if the caufe had gone to trial only on the iffuc as 
to the general right of way claimed by die defendant 
at all times, the plaintiff fucceeding on that iffuc would 
haye been entitled to the general cods of the trial. 

The Court were fatisfied with that anfwer, and 
made the rule abfolutc for the Matter to review hi| 

taxation (a). 

\* 

(«) Lord Elhnborough C. J. had left the coutt at this time. 

(«) This cafe differs from Martin v. Valance, i Eaft, 350., where to 
trefpafs quare daufum fregit, the defendant pleaded not guilty, and alfo 
a juftification of a :icht of way; and the plaintiff traverfed the right 
of way, and new nffigned extra viam 5 attd iffuc was taken, as well an 
tie new ajjignmnt , as on the right of way : there, after verdift for the 
plaintiff, with 11. datr igcs on the new alignment, and for the defend¬ 
ant on the juftification, the plaintiff was held entitled to full cofts 3 d*. 
do fling only the defendant*! coft: cn the iffuc found for him. 
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The Cafe of the HoTTENfoT Venus. 

4 

FEMALE native fof South Africa , remarkable for the 
formation of her perfon, was exhibited in London in 
the courfe of the autumn of this year under the name of 
the Hottentot Venus (her real name being Saartje Baart - 
man) by certain perfons who had the apparent cultody 
of her, and who received money for fuch exhibition. The 
decency of the exhibition was not called in queition; it 
appearing that the woman had proper cloathing adapted 
to the occafion; but from fome exprefiions which had 
been uttered by thofe who had brought her over to this 
country, and with whom flie continued, and fome apparent 
indications of reluctance on her part during her exhibi¬ 
tion, there was reafon to believe, and affidavits were 
accordingly laid before the Court to that effeCt, by the 
fecrctary of a fociety, denominated the African Inftitu- 
tion, that ffie had been clandeftinoly inveigled from the 
Cape of Good Hope , without the knowledge of the Briti/h 
governor, (who extends his peculiar protection in nature 
of a guardian ar the Hottentot nation under his govern¬ 
ment, by reafon of their general imbecile llatc j) and that 
Ihe was brought to this country and fince kept in cuftody 
and exhibited here againft her confent. Whereupon the 
Court, on the motion of Mr. Attorney-General} granted 
the following rule. 

England , r —Upon reading the fevcral affidavits of 
Zachary Macaulay and others, and William Bulloch , 
it is orde-'.'i, dirt Tucfday next be given to Alexander 
Dunlop and henrick Cafar , to fliew caufe why a writ of 

habeas 


1810. 


Saturday, 
Nov. 24th. . 


The Court, 
upon affidavit 
laid before 
tlitni, fuggefl¬ 
ing probable 
caufe to be¬ 
lieve that a 
hdplcfs and 
ignorant fo¬ 
reigner was 
brought into 
this country, 
and exhibited 
for money, 
againft her 
confent, by 
thofe in whofe 
ktepmg fhe 
was, granted 
a rule upon luer 
keepers to 
Ihew caufe 
why a writ of 
habeas corpus 
fliould not 
i/Tue to bring 
her before the 
Court, and 
dire died an 
eximination 
to be taken 
of her in the 
mean time 
before the co¬ 
roner and at¬ 
torney of the 
court, in the 
prefence of 
proper perfons 
• J . puted by the 
perfons apply¬ 
ing for the 
writ, and by 
thofe againft 
whom it was 
prayed. 
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habeas corpus {hould'jiot iffiie dire£tcd to them, corri- 
' manding then! to have the body of a certain native of 
‘South Africa , denominated the Hottentot Venus , before 
this court immediately, to undergg^ &c. Upon notice 
of this rule to be given to them in the mean time. 
And it is' further ordered, that one or two fuch perfon 
0 j perfons as {hall be approved for that purpofe by 
the coroner and attorney of this court (hall, at fuch 
times as (hall be appointed by the faid coroner and-attor¬ 
ney, have free accefs to the faid native of South Africa at 
the houfe pf the faid Alexander Dunlop and Henrick 
Cafar , in Tork-Jlreet , Piccadilly , in the abfenoc of the 
faid Alexander Dunlop and Henrick Cafar, but in the 
prefehce of one or two fuch perfon or perfons as {hall 
be nominated by them, and to be approved of by the 
faid coroner and attorney for the purpofe of couverfing 
with her. 

Such examination took place accordingly before the 
coroner and attorney of this court, who made his report 
thereof} fihm whence it fatisfa&orily appeared to the 
Cour.t that the woman came over here, and was exhi¬ 
bited, by her own confent, upon a contract to receive a 
certain proportion of the profits arifing from the exhibi¬ 
tion of herfelf: and this being confirmed by affidavits 
made by thofe who had the care of her; the Courts whofe 
authority as guardian of the perfonal liberty of the fub- 
je£t was alone called into attion on this occafion, finally* 

difeharged the rule, 

* 

Cafelee appeared dh behalf of the perfons againft 
jrhom the writ \yas prayed. 


END OF MICHAELMAS TERM. 
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MaV and Another, Aflignees of Taylor, a 
Bankrupt, againft Harvey. 


I N trover for a leafe and aflignmcnt, winch was tried H * thing be 

, _ , + ... . depofifed by 

before the Lord Chief Baron m EJfex, the cafe ap- one, with the 

peared to be this. The defendant was a creditor of Taylor other,' arnTre^ 

before and at the time of his bankruptcy.* On the 4th bailee,*to keep 

of November 1800 Taylor committed an a£t of bank- 0,1 lhe i 0, j}t 
' J account of the 


ruptcy by affigning all his goods and effects to one Car- al ° n ®^ 

ter, another creditor, by whom he was prcflbd for his demand it with- 
■ . out the audio- 

debt: and this was known to the defendant m the De- rity cf the other, 

lo as to main. 

tain tro'er upon the Haile; *s rtfufal to tttliver it. But where it only appealed that it had 
been agreed between *he nhiwnor and tlu- aflignee of a leafe, that, to fa\e the expcnce ot a 
counterpart, it fhould b? dr policed in the hands of a> third per;on, and the afligree after¬ 
wards delivered it to the bailee to keep, but without mentioning that it was on tlu* joint 
Account, and do com mu. ication was made of the depoftt to the aflignor, who never inter- 
fried tut ther in the matter; hut the defendant afterwards (with the privity o r the bitlee 
who afted at his agent) procured an illegal and void conveyance of {He propeity in it from 
the aflUnee: held that the nflignee or his legal reprefentatives might alone maintain trover 
for if, after demand and refufal. , 


VOL. XIII. 
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ember following) who alio prefled Taylor for a fecurity, and 
propofed that he ihould ailign the leafe in queftion to him 
(being a leafe of a mefliiage, 8 cc* occupied by Jay/jr,) which 
had been before depofited by Taylor in the hands of the 
defendant’s fon, who it appeared a£ted throughout this 
tranfa&ion under the defendant’s dire&ion and as his 
agent. Taylor did accordingly fome little time before 
Cbriftmas execute an afBgnment of the leafe) which had 
been prepared by order of the defendant, antedated the 2d 
of November preceding: andfoon afterwards the commiflion 
of bankrupt iflued againft Taylor. It further appeared that 
the leafe had been originally afligncd to Taylor by one 
Bridges and to fare the expence of a counterpart, Tay¬ 
lor, who was examined as a witnefs at the trial, faid that it 
had beeifcagreed by him and Bridge that the leafe ihould 
remain for both of them in the hands of the defendant’s 
fon: but it cfid not appear that this agreement was com* 
municated by Taylor to the fon at the time when the leafe 
was depofited with him $ and when, after the commiflion 
iflued, the leafe was demanded of the defendant by order 
of the aflignees, he made no objection that it had been 
depofited by the joint authority of Bridge and Taylor, but 
faid that it w?s in the poflcfiion of his fon, whom he had 
dire&ed to keep it as a fecurity for his, the defendant’s, 
debt, in virtue of the allignment executed and bearing date 
on the 2d of November preceding: and for this reafon 
alone alfo the'fon refufed to part with it when applied to 
for that pprpofe. It was objected at the trial that the 
fcon&nt of Bridge to the delivery up of the leafe was not 
proved, without which the plaintiffs wefce not entitled to 
recover, as it had been originally depofited by the au¬ 
thority of both: but his Lordfiiip overruled the objec¬ 
tion ; confidering that this had t not been relied upon by 
the defendant; but on the contrary that he had claimed 

the 
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the beneficial intereft in the ieafe by the aifignment from 
Taylor , which the jury believed to be antedated; and that 
it was inconfiftent that the defendant fhould infift on 
the benefit of that aifignment, and at the fame time de¬ 
fend his pofleilion as being the v depofitory of another. 
The plaintiffs accordingly obtained a verdi£fc: which 
AMphtu moved, and obtained, a? rule nifi in the laft 
term (o), to fet afide and to enter a nonfuit, on the 
ground"that the leafe had been depofited with the defend¬ 
ant’s fon for the joint benefit of Bridge and Taylor s one 
of whom alone could not recover it without the confent 
of the other. But when the matter came on to be heard 
in this term upon the Lord Chief Baron’s report: 


m 

tSii* 


Mat 

Araajl 

Harvkt. 


Lord Ellenborough C. J. faid, that it was clear 
that if the leafe had been depofited by Bridge and Taylor, 
and the bailee had agreed to keep it for the two, it was 
not in the power of one of them (or of the alfignees who 
reprefented that one) to take it out of his hands, without 
the confent of the other. But here there was no evi¬ 
dence that it was depofited by the two, or that Bridge 
had any notice that it was fo depofited by Taylor on their 
joint account. It is true that the bankrupt in his evi¬ 
dence faid that it had been agreed by Bridge and him 
that the leafe (hould remain in the hands of the defend¬ 
ant’s fon:but it did not appear that the bailee* had any no¬ 
tice of this, or had accepted it upon any fuch truft; and 
he and the defendant afterwards dealt with it as belong¬ 
ing to Taylor alone. The foundation therefore fails on 
which the rule nifi was granted. 

Per Curiam, Rule difcharged. 

Garrovo and Marryat were to have oppofed die 
rule. 

(«) ! was not pnfcnt In coart when the motion was made 

P a 
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Boyfield againft Porter and Another. 


The general 
highway aSt 
l] Get. 3. e. 78. 
/. *7 *»9.» au- 
thorifin.; fur- 
veyon of high¬ 
ways to take 
and carry the 
refufe (tones 
from quarries 
for the repair of 
tiie highways, 
mating fathfac¬ 
tion fer damage 
done to the lands 
of any perfon 
by tarrying away 
the fame ; and 
directing that if 
the furveyora 
cannot agree 
with the land- 
owners upon 
the amount of 
fucli fatisfadiion. 


'J’HE general highway aft, 13 Geo. 3. e. 78./27. en¬ 
ables the furveyor to take away fo much of the re¬ 
fufe (tones of any quarry within the parifh, &c. t without 
the licence of the owners, as he (hall judge neceflary for 
the amendment of the highways j and alfo to dig for and 
carry away materials from any waftc land, &c. for the 
fame purpofe, without making any fatisfaftion for thofe 
materials; “ but fa/isfaflhn Jhnll be wade for all damages 
“ dcue to the lands of any perfon by carrying away the 
a ftinu’t in the manner hereinafter directed for getting and 
(t carrying materials in inclofcd lands,” &c. By f 29. 
if fullicient materials cannot be had within fuch wafte 
lands, See. it Audi be lawful forevrry fuch furveyor to dig, 
&c. for them in the inclofcd lands of any perfon within 


if Jkall be Jetted 
and aftertai ted by 
an order rj juf- 
licet ; and pro¬ 
viding further, 
that no plaintiff 
fhall recover for 
any trefpafs,&c. 
if tender of fuf- 
ticicnt amends 
be made before 
ad ion brought; 
and that in cafe 
no fuch tender 
be made, the 

defendant, by leave of Court, before iflue joined, may pay money into court: brld that 
furveyor* having broken a new \v«y over the plaintiff’s land, in order to carry fuch mate¬ 
rials for repair, in a cafe where an old but circuitous road exifted before; and having, after 
the damage done, and after an aftion of rrefpifs brought againff them, paid money into # 
court by way of amerids; the fufficicncy of fuch amends cannot be queftioned at niff' 
prius; the ftatute having referred the quantum of amends, if not agreed upon, to the de- 
ciflon of jufticet of the peace. 

But it feems to be competent to the plaintiff in fuch aflion to fhew that the making of 
Rich new road over his land was malicioufly or wantonly done by the furveyors, and 
not for the ncccfTary or convenient carriage of the materials over the land for the pur- 
(safes of,,-the aft; and in fuch cafe he would not be concluded by the amends tendered or 
paid jj|focourt. 


the parilh, &c. (not being a garden, &c.) “ and to take 
“ and carry away fo much of the faid materials as 
“ by the diferetion of the faid furveyor fliall be thought 
<( necejfary to be employed in the amendment of the faid 
<c highways v the faid furveyor making fuch fatisfoRion for 
« the damage to be done to fuch lands by the getting and 
“ carrying pway the fame, as fliall be agreed upon bc- 


«* tween 
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“ tween him and the owners, &c.: and in cafe they can* 
a not agree , then fuch fatisfaffion and recompettce Jball be 
t( fettled and afeertained by order of one or more jttjlicc or 
11 juflices of the peace of the limit where fuch land (hall 
** lie/* And f. 79. provides, ** that no plaintiff {hall reco- 
“ ver in any a&ionfor any irregularity, trefpafs, or wrong- 
“ ful proceedings, if tender of fuflicient amends fhallbe 
** made on behalf of the parties who (hall have commit- 
“ ted fuch irregularity, &c. before fuch action brought. 
“ And in cafe no fuch tender fhall have been made, it 
M fhall be lawful for the defendant, by leave of the 
“ Court, before iffue joined, to pay into Court fuch fum 
u of money as he fliall fee fit; whereupon fuch proceed- 
“ ings or orders and judgment fliall be had, made, and 
K given, as in other a&ions when the defendant is al- 
u lowed to pay money into Court.” The 80th fe£tion 
gives an appeal in cafes not otherwife provided for; but 
no queftion was made upon that claufe. 

The defendants in this cafe were the furveyors of the 
highways in the pariflx of Buchninjier in Leiceflerjhire : 
and the plaintiff brought this a£lion of trefpafs againfl 
them for breaking aud entering his clofe, called Coy’s 
Clofe , in that parifli, on the 25 th of March 1810, and 
on divers other days, and palling over it with carriages, 
and digging the foil, -and prolbrating the fences, and mak¬ 
ing a carriage road, and laying gravel, &c. on it, and 
crctting and continuing a gate and polls there. The de¬ 
fendants pleaded the general iffue, and paid 24 s. into 
court, by way of amends, under the 79th fe&ior of flip 
a£l. At the trial before Thomfon B. at L,eicefler % the 
plaintiff’s counfel opened the cafe by Hating, that the 
trefpafs was committed under pretence of legal autho¬ 
rity by the defendants, as furveyors of the highways for 

F 3 the 
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the pariih. That there was a {tone-pit in the Vicar 9 t 
Clofe (next but one to Crfs Clofe, but in the oppofite di¬ 
rection from that part of the road to which the mate¬ 
rials for repair were to be carried,) out of which there 

was an old carnage way leading, though fomewhat cir* 

• 

cuitoufly (a), to that part of the highway which was 
under repair; but that the defendants had forfaken the 
old way, and had broken up the plaintiff's clofe, and 
had made a new way over it into the highway, and had 
for that purpofe cut down his fence and put up a gate. 
And that the defendants having paid 24/. into court un¬ 
der the 79th fed ion of the general highway ad, the 
queftion between the parties was upon the fufficiency of 
the amends. On the other hand the defendants* counfel 
contended for a nonfuit; for that the payment of money 
into court did not in this cafe admit the plaintiff's right 
of ad ion any more than a tender by jttftices of the 
peace in adions of trefpafs brought againft them for 
ads done by them ex officio. That the 27th and 29th 
fedions of the general highway ad enables the fur- 
veyors to get and carry away materials for the amend¬ 
ment of the roads, making fatisfadion to the owners of 
lands for damages done by carrying away the fame, to 
be afeertained in the manner thereby direded : and thg t 
therefore the defendants had a right to get the refufe 
ftone and cany it over the plaintiff's land to the road 
under repair, fubjed to a fatisfadion to be fubfequently 
afeertained in the method preferibed by the 29th fedion. 
The plaintiff's counfel, in reply, contended, that the de¬ 
fendants, in order to excufe themfelves from the trefpafs, 

(0) It wa* a bending toad, forming a considerable Segment of • elide j 
and the old way appeared by the map to be about two-tbirdt further to 
the place under repair than the new way, which had been opened acrofa 
die plaintiff’s Acid by the furveyon. 


ought 
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ought to have tendered adequate compensation before 
they did any aft. But the learned Judge, being of opi¬ 
nion with the defendants upon the conftruftion of die 
aQ, nonfuited the plaintiff, without entering into evidence 
on either fide. A rule nifi was obtained in the laft term 
for fetting afide the nonfuit, upon the conftruftion of the 
a£t $ and alfo upon a fuppofition, (which was ultimately 
not berne out by the judge's report,) that the nonfuit 
might have proceeded upon an objection faid to have 
been taken at the trial, that inafmuch as the a & of par¬ 
liament veiled a discretion in the furveyors to break and 
enter clofes contiguous to the highways, for the purpofe 
of getting and carrying materials for their repair when 
neceflary $ if they vexatioufly and unnecefiarily exercifed 
that discretion, the proper remedy was by action on the 
cafe, and not of trefpafs. 

C/arte and Reader , on (hewing caufe now, disclaimed 
any reliance on the fuppofed objeftion laft-mentioned, 
and agreed in the general rule, that if one having autho¬ 
rity by law to enter on another's pofleflion under certain 
circumftances, exceed that authority and abufe the* 
power confided to him, he makes him Self a trcfpaffer ab 
initio. But they contended, firft, that the payment of 
money into court, by way of tendering amends under 
die 79th fe£Uon of the aft, was no admifiion of a caufe 
of aftion, fo as to reduce the queftion to the Sufficiency 
in faft of the amends thus paid in: and that Such ten¬ 
der was not required by the aft to be made before the 
entry of the furveyors 5 but from the very nature of the 
thing mud be made afterwards; becaufe, tijl it was as¬ 
certained what damage was in faft done to the land, it 
was impoffible to eftimate the proper amount of the 

P 4 amende 
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amends to be made. And, next, that the ayth fe&ion 
having prescribed the mode by which the amount of the 
fatisfaftion to be made for the damage done {hall be af- 
certained, in cafe the parties cannot agree *, namely, by 
one or more juft ices of the peace for the limit where the 
land lies 5 the fufficiency of the fatisfa&ion tendered 
could not be queftioned in any other ihape; and therefore 
that the learned judge did right in not entering into that 
queftion at the trial. 


Vaughan Scrjt. and Torhington y in fupport of the rule, 
after obferving that the cafe was difpofed of on the open¬ 
ing of it by the plaintiff’s counfel, without going into 
evidence, faid that they were inftru&ed and prepared to 
prove an unneceffary ana vexatious exercifc by the de¬ 
fendants of the powers given them by the a£^in this in- 
ftance. That there w.13, long before that time, an efta- 
bliflted and well-known road from the ftonc-pit clofe into 
another part of the highway under repair} and even if it 
were fomewhat more circuitous than the way newly made 
to that part of the highway where the repairs were then 
to be made, (which they denied) yet that would not give 
the furveyors authority to break a new way over the 
plaintiff’s clofe 1 and fences. The power to furveyors by 
the 29th fcdlion to take and carry away materials from 
inclofures is only given if fufficient cannot conveniently be 
had within the waftes and other open common lands in 

m 

theparifh *, and it is oniy to take and carry away fo much 
of the faid materials “ as by the diferetion of the furveyor 
« fliall be thought neccjfary to be employed in the amend* 
“ ment of the faid highways: the faid furveyor making 
« fuch fatisfadion for the damage to be done as (hall be 
« agreed,” &c. It appears, therefore, by thefe and fiml- 
N lar 
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far terms ufed in the 27th claufe, that the legiflature 
only looked to the exercife of thefe powers according to 
the convenience and tieccjfity of the cafe in the honeji dif* 
cretion of the furveyors: and fuppofing that where there 
is a known and eftabliihed road by which the materials 
may he carried, it is competent to the furveyor to make 
a new way over inclofed land without the confent and to 
the detriment of the owner, in order to fave a trifling 
diftance to the fpot under repair, at, any rate it was 
competent to the plaintiff to negative by evidence the 
neceffity and convenience of the new way, and to {hew 
that the power was vexatioufly exercifcd in this inftance, 
by making a new way when the old way was nearer or 
more convenient. [The Count however obferved, that no 
cafe of this fort had been laid before the learned judge 
at the trial. No doubt it would have been competent to 
the plaintiff to haye proved a malicious and vexatious 
trcfpafs committed on his land by the defendants, under 
the mere colour of their authority, as furveyors. The 
a£t indeed enables the furveyors to put the merits of 
their cafe upon the plea of the general iffue: but if it 
had been neccflary for them to plead fpecially the matter 

of their j unification to the trcfpafs complained of, the 

\ 

plaintiff might have new afligned, that the bibaking and 
entry were done for other purpofes than thofe dated un¬ 
der the ad. But the cafe prefented at the trial was very 
different from that.] They then contended, upon the 
conftru&on of the a£t, that it was competent to the 
plaintiff to (hew that his damage amounted to more than 
the fum paid_into court in fatisfa&ion: and if the amends 
tendered or paid into court bo not fufiicicnt, the party is 
a trefpaffer ab initio; the authority being only given to the 
(jumyor *< making fuch fatisfa&iou for the damage to be 

“ done,’* 
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iftxi. “ done/* &c.s and but for the aft enabling the defend* 

Sottiud ant> to g enera l iflhe, and give the fpecial matter 

* in evidence, the juftification on the record would not 

Pfataa* have been complete, without averring die fufficiency of 
the amends, and therefore die aftion is properly brought 
in trefpafs, and not in cafe. [Le Blanc and Baytey, Juf- 
tices, put the queftion to the plaintiff’s counfel to con* 
fider whether the aft does not require that the fuffici¬ 
ency of the amends, if difputed, {hall be fettled by the 
xnagiftrates ? They referred to the words, “ the laid 
«« furveyor making fuch fatisfaftion for the damage to be 
*< done, &c. as fhall be agreed upon between him and 
“ the owner, &c. And in cafe they cannot agree, then 
< ( fuch fail faftion and recommenceJhall be fettled and after- 
€t tained by order of one or more juficesf &c. If then 
the plaintiff, they obferved, were not likely to agree, or 
did not chufe to truft to the amends which bright be of¬ 
fered to him by the furveyor, was it not his bufinefs to 
fummon the furveyor before a magiftrate, in order to 
have the amount afccrtained ? And is not that the only 
tribunal appointed by the aft, in cafe of difference, for 
ascertaining the quantum of the amends ?] Admittingthat 
either party might have reforted to that tribunal: yet not 
having done fo, and the amends having been paid into 
court fince the aftion brought, the fufficiency can only 
be decided by the Court at the trial. They alfo con¬ 
tended that in order to juftify the trefpafs, the amends 
muff be eftimated and tendered in the firft inftance be¬ 
fore the entry of the furveyors: obferving, that the 29th 
feftion, giving power to the furveyor to enter upon mm 
clofed lands, only gave it*Upon his “ making fuch fetis- 
« faftion for the damage to be done,” &c. which was 
therefore prpfpeftive, and differently worded from the 

27th 
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97th claufe refpe&ing the getting of materials from 
waftes, &c. which requites (atifatibn to be made * for 
4t all damages done to the lands/’ &c. And the reafon 
for requiring profpeftive fatisfa&ion td be made for da¬ 
mage in the cafe of inclofed lands may be, as well on 
account of the higher eftimate which might in fome 
cafes be formed, fo as to make it inexpedient to incur 
the expence, as to prevent the furveyors being harrafled 
by repeated fummonfes before a magiftrate to eftimate 
the damage for every cart load taken, which it would 
not be thought worth while to do on account of mate¬ 
rials taken from open lands. 

Lord Ellenborough C. J. The only trefpafs on 
which we have now to decide is for taking the refule 
ftone from a quarry, and carrying it over the plaintiffs 
land; not 4 >r digging ftone there: and the convenience 
of the cafe, as well as the fair meaning of the words, 
requires that the fatisfa&ion ihould be made fubfequent 
and not antecedent to the damage committed : for the 
mere difference of the weather, whether wet or dry, 
during the cQntinuance of the operation, may make great 
difference in the amount of the injury done to the land, 
and in the confequent compenfation. The ■convenience 
of the cafe is indeed all one way: and the party injured 
will make his application when he thinks that his whole 
compenfation is capable of being afeertained. Then, as 
to the fufficiency of the amends offered in this cafe, it 
was not the meaning of the legiflature that it ihould be 
fettled at nifi prius; for the a£t fays in terms, that if the 
parties cannot agree, “ then fuch fatisfa&ion and recom- 
f< pence (hall be fettled and afeertained by order of one 
f* or more juftice or juftices of the peace of the limit 

w where 
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** where fuch land or ground fliall lie.” The parties, 
therefore, have no choice of any other tribunal to 
fettle the amends in any cafe within the a&. If 
indeed the trefpafs be committed maliciouily, and not 
for the purpofes of the a£t, it is not a cafe within it, and 
the plaintiff would be entitled to recover damages by the 
verdift of a jury. But that was not the cafe fubmitted 
to the learned judge at the trial c the only two queftiong 
fubmitted to him were as to the competency of the Court 
at nifi prius to inquire into the fufficiency of the amends $ 
and whether a tender of amends after the trefpafs com¬ 
mitted were fufficient} and thofe two points wete, I 
think, rightly decided agaiqft the plaintiff. 


Grose J. declared himfelf of the fame opinion. 


Le Blanc J. The defendants are furveylihs of the 
highways, and did the afls complained of in tlfat cha- 
ra&er under the ftatute; and one of the obje£$ of that 
ftatrute was to preferve »he officers appointed to execute 
it from being harrafied by a multiplicity of actions, by 
eflablifhing a domeftic tribunal, by which difputcs of this 
fort fhould be fet led without lofs of time or expence. 
Therefore, if th^ furveyors cannot agree with the owners 
or other perfons intcreflcd in the land as to the amount 
©f the fatisfj&ion to he made for obtaining the materials, 
or carrying them over die land, they mud refort to one or 
more juflices, by whom fuch amount is to be fettled ) 
gnd this is the only tribunal by which the quantum of 
amends* is to be afeertained. Then as to whether the 
amends are to ]?e tendered before or after the trefpafs 5 
a difference has been obferved between the wqrds of the 
37th and 29th fq&ions j and it is faid, that the latter 

fpeaks 
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fpeaks of the damage to be done; but however that may l8n. 
be, it is fuiTicient to fay that this cafe falls within the 37th „ 
feftion, which fpeaks of fatisfaftion to be made for all 
damages done (not to be done) to the lands of any perfon 
by carrying away the materials, in this inflance, the re- 
fufe Hones from a quarry : and this fatisfaftion is to be 

made “ in the manner thereinafter direfted for getting 

\ 

u and carrying materials in inclofcd lands.” The fubfe- 
quent claufe then, which points out the manner, ufes the 
words “ damages to be done” with reference as well to 
the former claufe as to the antecedent part of the fame 
claufe: the difference, therefore, if any, between the 

0 

two claufcs is rather in favour of the defendants* con* 
ftruftion. 


BayleyO. Where there is a fubfifting road £y which 
the materials may be carried, the furveyors are not wan¬ 
tonly to deviate from that, and to make a new road for 
the purpofe: but where there was not a convenient road 
before, the aft authorizing the getting and taking of the 
materials in inclofed lands where they cannot conveni¬ 
ently be gotten in the open lands of the pariih, and the 
getting them from another parifh where they cannot con¬ 
veniently be had in the fame parifh where the highway to 
be repaired lies, authorizes the making of a new road in 
order to get them conveniently. It was competent how¬ 
ever to the plaintiff to have fhewn by evidence that the 
new road was wantonly made, where the purpofes of the 
aft would have been fairly and effectually anfwered by 
carrying the materials by the old road. But no evidence 
was offered to the judge at the trial that the new road 
acrofs the plaintiff’s land was wantonly and malicicioufly 
made. Then as to the proper period for offering the 
amendsj it certainly cannot be fo conveniently afeer- 

jo tained 
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tained what is the proper quantum of amends to be 
made till It is known what is the quantum of the damage 
fuftained. And under the 29th fe&ion, where power is 
given to dig in inclofed lands for the materials as well aa 
to take and carry away fuch as are already prepared, 
there muft be lefs means of judging accurately of the 
quantum before the damage is done, though the words 
there ufed are " damage to t/e done,” than under the 
97th fe&ion, where the aright to dig for materials is con¬ 
fined to wafte land, and where the refufe (tone only is 
to be taken from any quarry. But at any rate this ap¬ 
pears to be a cafe of damage done under the 27th 
daufe. 


Rule difeharged. 


L Right, on the Demife of Lewis and Others. 

7*‘«»S th * . . .I ‘V 

agciigjt Beard. 


One who ft put r JTIIS was an pje&ment brought to recover two acres 

upon anapU- and a beaft^grafs of land, in the pariih of Moai- 

SSStT lands and at the tiffal before Lawrence J. at Hereford, , it 

vufted by°cjel- appeared that the land had formerly belonged to Lewis, 

leflbr of Ae P la ®t' ff > ar^that he had it in hand 

U determined from die year 1793 till May 1809, when, as it ap- 
demand of 

pofleffion or peared by the defendant’s evidence, the poffeffion of 
•vtneonfidering it was formally delivered by Lewis to defendant, 
by the breaking and delivery of a bough, and by Lewiq 
At defendwra ordering the defendant to^ough a furrow* as pofieflion* 

estem^moke ^ P art ^ defendant •&!(© two notices wen 

common rale,) read, figned by himfelf, 'and proved to have been 

ferved’, the one dire&ed to one W. Parry , the mort* 
Fplain* ‘ J 

; a conftroftiv* dettmipation of the will whereon to maintain the cjcOmeot. 

tnr* 
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gagee of the land, ftating an agreement between 
and the defendant for the pwchafe of it, and that the ^ 
defendant was ready to pay off all the mortgage money s * 
die other dire&ed to Lewis, requiring him to deliver to 
the defendant the title deeds, or abftra£U of them % that 
conveyances might be prepared; and ftating that the de¬ 
fendant was ready to pay him do/, on the conveyances be¬ 
ing executed: and further, the defendant proved a re¬ 
ceipt by Lewis, dated the ift of Jyne 1809, for 124 par¬ 
cel of the purchafe money paid h^£he defendant. It was 
thereupon contended, on the part of the defendant, that 
he was legal tenant at will of the land, and that until 
demand and refufal of the pofleffion, he was not a tret 
pafler, as the declaration fuppofed him to be. In an- 
fwer to which it was faid that the defendant had taken 
pofleffion dftier a fuppofed title, and had not been let in 
under any tenancy, and therefore not as tenant at will: 
but even if he had been tenant at will, the confeffion of 
leafe, &c. under the* common rule, admitted a leafe to 
the plaintiff, which would detdhnine any fuch tenancy. 
The learned judge concurred in thinking^ that the defend¬ 
ants pofleffion being lawful required tdKbe determined 
by notice to deliver it up: but on th$other point, to fave 
expence, the plaintiff took a verdid, and leave was referved 
|o the defendant to mowyhe Cotfet to enter a nonfuit, or 
a verdift for himfelf. ^ 

-Abbott on gloving in the laft term for a rule for this 
parpofe, referred to Goodtitle v. Herbert {a), and Doer. 
Wttfm {b), 19 both which 'iiilemand of pofleffion was 
held neceflary to fup$ort an eje&^pent againft a tenant 

at will, without any fuch efieft attempted to be given to 

•> 

(«) 4 Ttrm Rtf, tfo (j) xx Eefl, 56. 
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the confeffion rule ; and he alfo referred to the opinion 
Buller J. in Birch v. Wright («), that in the cafe of tenant 
at will, the demile in ejeftment cannot be laid on a day 
antecedent to the determination of the will. 


The Court granted the rule, faying tfiat there was oft 
foundation for attributing fuch an effect to the admiilion 
of the fiftitious leafe by the confent rule. And when the 

cafe was called on in the peremptory paper of this term, 

* 

Lord Elitnborough C. Jtf expreflbd his hope that the Court 
would hear nothing further of the argument derived 
from the defendant’s confeffion of a leafe from the leffor 
to the plaintiff, as dct»'i mining the lawful poffeffion of the 
defendant. And he added that aftc.r the leffor had put the 
defendant into poffeffion, he could not, without a demand 
of the poffeffion again and a rcfufal by the defendant, or 
fome wrongful aft by him to determine his lawful pof¬ 
feffion, treat the defendant as a wrong doer and tref- 
pafler, as he nflume-, to do by liis declaration in ejeft- 
ment. he Blartt J. obferved, that the rule for cbn- 
feffing leafe, entry, and oufter was only entered into 
after the delivery of the declaration in ejeftment, and 
could never prove that the defendant was a trefpaffer be¬ 
fore that time.' 

Per Curiam , Rule abfolute (£)< 

(a) T 7 V> w Ret> 383. and vide Dtnn v Kowhnt, io Eeft, a fit. 

( 4 ) Vide Kviltni v. f'ounjit r, % Taunt. 145. 
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Brett* Affignee of Harrison* a Bankrupt, 
agmnft Levett* 

Upon a rule for fetting afide the verdidl obtained by EM of «c-^ 

the plaintiff for 6*]6l. 61. $d., and for mitering a amount of tool. 

nonfuit, X*e Blanc before whom the caufe was tried at ,trued hy a 

the laft affizes at Stafford, reported that this was an ac- “aSfhtnkmpU 

tion by the affignee of a bankrttpife aga’mft the defendant, 

as late (herifF of the county of Stafford , to recover w*rd«»arefoffi. 

1 ' u uent when due 

6 n 6 l. fix. 5 d. levied by the fherifF on the 30th of March » found a p«*. 

tiuonfora com. 

1810, upon the goods of the bankrupt after his b inkrupt- nvflionof hank- 

cy, under a Writ of execution on a judgment obtained inm.^BuuLte, 

againft him at the fuit of a creditor. The only queftion 

of law, ugpn which the rule was granted by the Court, fc'nt'pelfons^t 

arofe upon the petitioning creditor's debt: as to which the t me ot tlie 

a£t of bankrupt* 

the fa&s'were thefe. The ad of bankruptcy was on the cy in more tivui 

* __ 100/ even si* 

28th of December 1809. The commiflion of bankrupt, lowing the ie- 

dated the 8th of February 1810, iflued againft Harrifon , ^on^hThi'*^ 

upon the petition of Brett and Gilbert > bankers, whofe ^n^peno^ 

debt arofe upon two bills of exchange ffit eo/. each, both Want of nol,Cff 

r 00 * to the bariki U| t 

drawn by Harrifon , and both finally difhonpured by the dtawei cf the 

drawee; the one dated die 25th of November 1809 at of the bills may 

two months in favour of one GPjfin, by whom it was in- evident* cf hi* 

dorfed and paid to Brett and Gilbert on the 27th of No- 

vember , and which became due on the 28th of January h °' dtr . wl, « ft 

J a iked if the 

18 10: the o|her dated the 2d of December 1^09, at 4^ bill would he 
days, yrhich was jfcid immediately to Brett and Gilbert wouldnot '* 

. by HarrifoS him fglf, a nd bsjamc due on the 19th of £S 2 iL 2 j!lS^«* 
January: fo that^oth’tfie bills became due after tl!e a3 * ,lar 

' f J the au 01 b iiiR* 

of bankruptcy, but before the commtffim ijfued. Upon which »«p«eyv©u»* 
the objedion arofe, that at the time of the att of bankruptcy 
Voi. XIII . ^ oq 
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on the 28th of December 1809 thrtc was not loo/, due to 
the petitioning creditor! but only that fum minus the re¬ 
bate of interefl; for the times which the bills- had then to 
run. But at that period there were other fmall creditors 
of the bankrupt, whofe debts, together with what was 
then due on thefe bills to the bankers, amounted to mom 
than 100/., and the bills were both due before Brett and 
Gilbert petitioned for the commiflion. 

Another queftion was made by Peake on moving for 
the rule, which arofe upon the admiflibility of evidence 
at the trial. In order to account for want of notice to 
Harrifon , the drawer, of the di{honor of the firft bill, 
a witnefs was called, who fpokc to a converfation be¬ 
tween the plaintiff and Harrifon fubfequent to-the 28th 
of December^ the day on which the aft of bankruptcy 
was proved to have taken place, in which the plaintiff 
afkcd Harrifon if the bill would be paid ; who anfwcred 
>;r, that it would come lack. On which it was objefted, 
that no evidence of any admiflion by the bankrupt after 
the aft of bankruptcy could be received in evidence to do 
away the want of notice : but the learned judge over¬ 
ruled the objcd&on, and received the evidence 5 which 
this Court agreed to be right, and refufed the . rule on 
that point (a). 

Dauncey and Puller {hewed caufe againft the rule, up¬ 
on the other point; and contended that there was a good 
petitioning creditor's debt of tool, due without any re¬ 
bate at the time of the petition, (which was the period to 
look to) upon the bills drawjj and^fluccLb v the bankrupt 

a 1, ■ i) 

(4) Vide Dewtsn v. Crcfs > 1 Ejf. N. P. Caj. 16S. and Cbdjman v. Gird* 
ntrtiH.Blat.z79, 


before 
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beforethe aft of bankruptcy. They relied on the plain 
words of the ftat. 7 Geo. 1. r. 31. which firft declares 
that « everyperfon who. hasgiven credit on fuch fecurities 
(/. e. bills payable at a future day ) to any perfon who is or 
fhall become bankrupt, &c. which is or (hall not become 
due or payable at or before the time of fuch perfon’s 
becoming bankrupt, {hall be admitted to prove his. bills, 
&c. in like manner as if they were made payable prefently. 
See. and to receive a proportionable {hare, &c. deducing 
only thereout a rebate ofinterejl, &c. to be computed from the 
a£lucdpayment thereof to the time fuch debt, &c. would have 
been due and payable in and by fuch fecurities as afore- 
faidand then provides by f. 3. that “ no fuch creditor 
{hail be deemed to be afufficient creditor, in refpeft of fuch 
debt, to petition , See. for any commiffion until fuch time 
as fuch debt {hall become due and payable;” From 
whence it mud: be inferred that when the bill becomes 
due (as in this cafe) the legiflaturc mud have confidered 
that it was a good foundation for a petitioning creditor’s 
debt. But the total repeal of that difabling claufe by 
the ftat. 5 Geo. 2. c. 30. f 22., which makes it lawful for 
fuch a creditor to petition, puts the matter, out of doubt. 
They alfo relied on the opinion exprefied by Lord 
Kenyon , in Glaj/Ier v. Hewer {a}, that all that'the aft of 
parliament required was that there Ihould be an cxifting 
debt of tool, in the petitioning creditor (b ): and that the 
petitioning creditor there had fuch a debt a/ the time of pe - 


l8il. 


Buff 

* 1 # 

LbVstt. 


(•) 1 Term Rip. 499. 

(A) Hi« Lordfhip mtift be understood to have faid this with reference 
to the cafe before him of a debt cxifting upon a promiflbry note again ft 
the bankrupt** eitate at the tmtjjf tb* all tf bankruptcy, though indorfed 
afterwards to the petitioning creditor to enable him to become fuch. 
Vide Seejfard v. Burrell, a Btf. ft Pull. t. 

Q a 


titioning ; 
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tltlcmng • which was fufficient to fupport the coffin 
miffion. 

Jervis and Peale t contri, relied on the ftat. 5 Geo* 2 . 
a 30./ 23. which requires the petitioning creditors debt 
to amount to 100A, and the conftruftion put upon it in 
all the cafes* that the debt muft exift at the time of the 
aft of bankruptcy in order to make it avail for that pur- 
ptiki The ftat. 7 Get. 1. 31. was the firft which en¬ 

abled creditors of this defcriptUm, whofe fecuritics 
thdtfgh exiftmg at the time were not payable till a future 
day, to prove under the commiffion: but that excepts 
ftich fecurities from founding a good petitioning cre¬ 
ditor’s debt. Then when that exception was repealed 
by the ftat. 5 Geo. 2 ., though holders of bills payable at 
a future day were thereby let in to petition for a coih- 
rmffion, yet it left untouched the provifion relating to the 
Amount of the petitioning creditor’s debt; which muft 
ftitl be tool .} calculating that amount f as all other debts- 
proveablc under a commiffion muft be calculated, with 
Reference to the period of the aft of bankruptcy, in con¬ 
formity with tbi*general principle of the bankrupt laws. 
A bill credjtbr proving his debt under the commiffion* 
though he (hould not receive payment till after the bill 
became due, would only receive the amount, with a re¬ 
bate of intereft up to the time of the aft of bank¬ 
ruptcy [a) t and the 7th feftion of the laft-mentioncd aft 


(«) Cullen f i Bank. L. xiS. fa/s, that when intereft !• allowed to he 
proved* it »i never in any cafe of an infolvcnt eftate allowed to be com¬ 
puted lower than the date of the commiifion. And reference inhere ma'e 
' to BtmUf v (ioule't, 1 Ath iq ; butte appears ftom the principal cafe, 
that where the eftate.was folvent with a furplos, intereft was decreed 
0B fccnritics carrying intereft down to the time of fall payment. 


only 
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«niy difcharges the bankrupt from debts due at the time he 
•became fuch. In a fpecial plea of bankruptcy, in which it 
would be necefiary to fet forth all the circumftances, the 
averment muft hare been that the trader being indebted 
.to A. B. oyjool. committed an ad of bankruptcy. In 
Glaijler v. Hewer (<*)» it was clear .that the bankrupt was 
indebted in top/, and more at the time of the ad of 
bankruptcy: the only ^ueftion was whether the transfer 
of a bill to the petitioning creditor after the a&.of bank? 
xuptcy, which .was outftanding before in other 
and without which his debt did not amount to loci., 
were fufficient to found the petition: but the dedfion of 
that cafe in the affirmative does not conclude the ptefent. 
{Le Blanc J. noticed that this bankrupt was proved at the 
trial to have been indebted in more than tool, at t&£ 
time of the ad of bankruptcy to different creditors: 
( though neither of them could then have made a good 
petitioning creditor : and that was the iituation in which 
the bankrupt flood in the cafe of Glaijler v. Hewer, at 
the time of his bankruptcy 5 in which refped the .two 
.cafes arc alike.] The petitioning creditor however in 
that cafe afterwards acquired by relation^ fufficient debt, 
allowing the rebate of intereft, to hays fupported a pe¬ 
tition at the time of the ad of bankruptcy ; for, as in- 
dorfee of the bill, he ffyood in die Iituation of the priqr 
holder. In confirmation of this principle they alfo re¬ 
ferred to Bingley v. Madilifoo (b). Ex parte Wainman (cj, ' 
Ex parte Thomas (d), arid an anonymous cafe in 
\WilJ i 3S . 

(«) 7 TVnw Btp. 499. 

[b) Mkb. 1783. B.R. Cooke's Bowk -/*. 19, The bill there wn for leaf* 
which we* due before the aft of bankruptcy, though not indorsed till af. 
(terwatda to the petitioning creditor. 

.(*) tb.il, (d) *Ath. 7j. 


m 


181,1, 

LlTtffi 


e? 





21 * 


CASES in HILARY TERM 


i8ti« 


Biitt 

ItTITTi 


Lord Ellenboropgh C. J. We are now to,, decide 
upon a cafe where the petitioning creditor had a debt of 
100A due at the .time of his petitioning) upon two bills 
for 50/. each) drawn and.HTued by the bankrupt before 
the aft of bankruptcy) but which did not fall due till 
afterwards \ and the queftion is, whether that conftitutes 
a good petitioning creditor's debt ? The words of the 
flat. 7 Geo. z. c. 31., feem to have decided the queftion. 
For that ftatute, which admits of the proof under com- 
miftions of bankrupt of debts ariftng on bills, notes, and 
Other feCurities payable at a future day, provides, that no 
creditor upon fuch fecurities (hall be deemed to be a fuf- 
ficient creditor to petition for any commiffion « until 
fuch time as fuch debt fhall become due and payable." 
Then can it be doubted that the legiflature intended, that 
when the debt did become due to the holder of fuch 


fecurities, he might be a petitioning creditor. So the 
law flood till the flat. 5 Geo. 2., which repealed the pro¬ 
hibition, and confcquently enables the holders of ftich 
fecurities payable at a future day to become petitioning 
creditors, where their debts are of fufficient amount. 
In this cafe, however, the affignee of die bankrupt does 


not want to remove the prohibition of the flat. 7 Geo. r. 
‘ out of his way, becaufe the debt of the petitioning cre¬ 


ditor to the full amount of 100/. upon the bills was ac¬ 


tually become due and payable at the time of the petition 

whhin the precife Words of that aft. Therefore without 

wandering into cafes, the application of which to. this 
* 

cafe can only tend to miflead us where the words of the 
aft of parliament are fo plain, it is clear that this petition¬ 
ing preditafs debt, being due at the time of petitioning, 
: js the very cafe which was contemplated to be 1 fufficient 


l>y the aft of the 7 Geo. 1. 


Grose 
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Gross f. was of the fame opinion. 

j , . * ■ » 

La Blanc J. This is not to be confidered da a deci¬ 
sion upon a cafe where the bankrupt was only indebted, 
at the time of the aft of bankruptcy, upon bills to the 
amount of ioo/. payable at a future day; for it is dear 
that he was at that time indebted altogether to more 
than that amount to different perfons, even allowing the 
rebate of intereft on the bills computed to the time of the 
aft of bankruptcy. I only mention this to Shew that the 
circumftance has not efcaped the attention of the Court 
Then the only queftion here is, whether the bankers^ 
who were creditors upon the two bills to the amount of 
too/, at the time of petitioning for the commiifion which 
afterwards iiTued, had a good petitioning creditor’s debt: 
and that is decided by reference to the words of the 
ftatutc, 

Bayley J. Though no commiffion could have been 
lfiucd againft Harrifon upon die petition of any particular 
creditor or creditors immediately after the aft of bank¬ 
ruptcy committed by him, as matters then flood, ye't that 
would have been no objeftion to a commiflion afterwards 
fuedojit upon the petition of a fufEcient creditor, to whom 
a debt outflanding againft the bankrupt’s cilate at die time 
of the aft of bankruptcy, upon a bill payable at a future 
day, bad been transferred after the aft of bankruptcy; 
for that was the cafe of Glaijler v. Hewr. There, in¬ 
deed the debt on which the petition was founded exifted 
as a debt te the amount of above ioo/. againft the bank¬ 
rupt’s eftatc at the time of the aft of bankruptcy, though 
in different hands > hut here aifo there was an exifting 
debt againft the bankrupt’s eftate of above ioo/.,.In dif- 

Q 4 ferent 


iftio. 

JBm * i* <• 

Ltvitv. 

* 
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id 11. fcrent hands at the time of the a& of bankruptcy,'thoilgh 

" not the fame debt on which the petition iflued. But the 

mgvnfi ad of the 7 Geo. i. meant to place creditors on'bills, 
Livrrr.' & c> payable at a future day, in tire fame fituation, as'tb 
the proof of their debts, as if they were payable pre- 
fqntly, only with a rebate of intereft on the time they 
had to run; retraining only'the right of fuch' creditors 
to petition for a commiffion until fuch fecurities bfecame 
due. This reftridion was removed, by the ftat. ! $ Geo. 2 * 
But the reftridion was only meant to apply to creditors 
who held bills which were not due at (he time of peti¬ 
tioning, and they are now let in as other creditors, 
proving their debts with a rebate of intereft. But here 
the bill holders waited till the bills Were due, and fill 
tool, was due upon them; and therefore upon the yievr 
of both the ads of parliament, this was a fufficient peti¬ 
tioning creditor’s debt. 

Rule difcharged. 


The Kino again /2 The Inhabitants of the County 

of Kent. 


The ilfefcur r PHIS iudidment charged, that a public and common 

%? x, ^ 


bridge, called St. Helen’s bridge, fituate in the King's 
dw*a loeaUft 1 " co** 1111011 highway, over the river Medway in the pa- 
,6 ukcfhe rifhes of Baft Banning and Weft Farleigh , in the county 


river navigable, of Kent , wjs out of repair, &c. and that the inhabitants 
toll*; and «to of the* county were bound to repair it. The inhabitants 

** amend or al- . . 

“ ter fuch bridge* or highway* a« might Hinder the paflage or navigation, leaving them or 
<* other* a* convenient in their room," Sec.; and they having 40 yearaago dfcftroyed a ford 
acrof. the river in the common highway, by deepening its bed, and built a bridge oyer the 
fame place, are bound to keep fuch'bridge in repair, as under a continuing condition to 

E eferve the new paflage in lieu of-the old one, which they deilroyed. ter their own 
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iof the county (excepting the company of proprietors of i8iz« 

the navigation of the River Medway) pleaded,, that long icrwr 

before'the time of ere£ine the faid bridge, and at die sgdift 
r i , . , ‘ . ' . - TheInhabitant! 

tame place, and in the fame part of the river Medway ^ of ' 

where the faid bridge was ere&ed, there was, and from °* 

time to time immemorial, until the deepening of die . 
water as. after-mentioned, there had been a public high¬ 
way through a ford in the .river Medway , in the faid pa- 
fifties of Safi B&rming and Wefi Farleigh, in the county, 
aforefaid, for all. the fubje£ts of the king to pafs, &c. 
with their cattle and carriages, at all times of the year, 
at their free will: And further, that die company of 
proprietors of the navigation of the river Medway after¬ 
wards, and before the ere&ing of the faid bridge, to wit, 
on the i ft of June 1740, for the purpofe of the navigation 
of the faid river, and for the profit of die faid company, 
did greatly deepen the water in the fame place and part 
of the river Medway where the faid ford and highway 
before then was and had been for all die time aforefaid, 
and where the faid bridge was afterwards ere£ted as 
after-mentioned} and did by fuch deepening of die 
water deftroy the faid ford, and render the faid highway 
wholly impaflable; and it then and there became and 
was neceflary for the liege fubje&s of ‘the king, their 
cattle and carriages, and the duty of the faid company, 
to ereft a bridge at the fame place over the river Med¬ 
way . Whereupon tjie faid company afterwards, to wit, 
on the 10th of June 1767, did firfl ereft the faid bridge 
in the indi&ment mentioned in the fame place and part 
pf the rives Medway where the faid ford and highway, 
before the laid deepening of the wateT of ; the faid river, 
was and had been for all the time aforefaid, and in the 
room and Head of the faid highway and ford, as a con¬ 
venient 
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venient, fit, - and ufeful means of paflage for the liege 
fubje&s of the king, by themfelves and with their cattle 
and carriages over the river Medway ; and the faid high- 
way thereupon, to wit, on the day and year laft above*- 
mentioned, was altered by the faid company from and 
out of its ancient courfe through the faid ford unto and 
over the faid bridge, and from thence hitherto has been 
carried and gone unto and over the faid bridge. By ren- 
fon of winch laft mentioned premifes, die faid company 
of proprietors of the navigation of the river Medway al¬ 
ways, from the time of the faid bridge being fo erefled 
as aforefaid, hitherto have repaired and amended, and 
have been liable to repair and amend, and during alFthat 
time and (till of right ought to have repaired and 
amended the faid bridge, when and fo often as occafion 
hath required or (hall require; and then the plea tra¬ 
veled, that the inhabitants of the county were bound to 
repair the bridge: and the replication took iffue on their 
obligation to repair. 

A venire having been prayed and iflued into the county 
of Sujex, this indi&ment was tried there before the Lord 
Chief Baron, when the ufe of the bridge by the public 
fince the building of it in 1767, and its delimit ion by a 
flood in January 1809, were proved without queftion; 
and that fince that time perfons living near had to go 
found two miles and a half to get on the other fide of the 
river. But it alfo appeared that before the building of the 
bridge by .the Medway Company in 1767 there was a 
public highway and a ford acrofs the river at that place, 
paflable at all times except after heavy rains and for 
about two monthsjn the winter. In general foot paflen- 
geifs might walk over dry-lhod by ftepping on the (tones 

aerpfs the bed of the river. A lock was firft made 

* . 

m 
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in 1741 and a quantity of gravel dug away, which firft 
deepened the water at the ford, infomuch that a horfe 
could but juft manage to get acrofs when the lock was 
ihut, and perfons were obliged to go round, except when 
the water was occafionally drawn down. Things con¬ 
tinued in this ftate for nearly 2$ years, when the com¬ 
pany having been threatened with an indi&ment for the 
deftru&ion of the highway acroft the ford, unleft they 
would fupply the place of it by building a bridge; they 
built the late bridge in 1767, and repaired it till its de¬ 
molition. An entry was read from their books dated 
nth June 1740, wherein their fub-committee report that 
feve?al bridges would be neceflary, and amongft others, 
one at the place in queftion, which was denominated a 
highway: and this was confirmed by fubfequent resolu¬ 
tions of the company in 1742, and 1765. By levels 
taken, it appeared that the lock had raifed the water at 
the old ford 6 feet 3 inches at its utmoft depth in the 
middle, and 2 feet at leaft at the fides: and that without 
the lock the ordinary depth of the water would be only 
4 or 5 inches. Evidence was alfo given that the Med¬ 
way Company receive freight for the ufe of their barges; 
but that they are not the only carriers on the navigation. 
That they take duties for locks And riverage ; and that 
their laft dividend was 15/. per cent, on their capital. A 
verdict of guilty was taken, with leave to die defendants 
to move to enter a verdict for them, if the Court fliould 
be of opinion that the inhabitants of the county were 
pot liable under thefe circumftances. 

By ,a private ad of the 16 & 17 Car. 2. for making 
the river Medway navigable in Kent and Suffexy reciting 
the convenience of fuch intended navigation for the, pub¬ 
lic weal, it is enafted, that it (hall be lawful for the per- 

2 fons 
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1811. fons therein named, and their heirs and afligns, See. at: 

^ their own coils and charges, to cleanfe, fcour, dig, widen, 

sgjinjl deepen , and make navigable the jaid river , and the rivers. 

Tie luuaqitanfe ^ rcams> an j V /atcrcourfcs falling into the fame in the 

^K.m'nu ° f c °unties, and to make new channels and trenches,&c. 

as they fhould think fit, and to ereft locks, weirs, turn- 
pike dams, &c. upon the fame, “ and to amend or alter 
fucb bridges or highway as might hinder the faidpajfages ok 
navigation , (leaving them or others as convenient m their 
room fit and ufeful for carts, waggons, wains, horfc, and 
foot, as the cafe required,) and to make any ways, paf- 
fages, He. for carrying of iron, ordnance, &c, to the faid 
river: and to do all other things for the better conve^fcice 
of the faid rivers, dreams, 8cc. and the faid ways, paf- 
fages, &c. and for the altering, repairing, keeping, ufing, 
and amending of the fame and every of them from time to 
time, and at all times thereafter as need fhould require.** 
By a fubfequent aft of the 13 Geo. 2. the powers of the 
former aft were direfted to be carried into execution by 
other perfons united and incorporated into a company for 
that purpofe, to be called The Company of Proprietors of 
the Navigation of the River Medway ; and they were 
allowed to take to their own ufe certain tolls of lockage 
and riverage of'VefTels navigated' thereon by other per¬ 
fons, and the profits of all vefiels by themfelves. 

In moving for the rule in the lall term, Taddy obfenred, 
that inafmuch as the aft of parliament authorized the 
proprietors of the navigation to alter the Rate of the 
river and to build the bridge, the county could not treat 
it as a nufance \ and as it ;was built for their benefit, 
and they were entitled to levy tolls for the navigation, 
which had induced the neceflity of building ; the bridge 

in lieu of the pafiiice by the old ford which the naviga- 

, ■ * ' ' ■ •••••' 1 '. 
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don had deft toyed, they were bound to keep the bridge t8i s. 

In repair ; and that the proprietor!, being a corporation, Thf KlNO 
muft be prefumed after 40 years acquicfcence in thfe re- T , w JJJ^ {llpf| 
• pair to have agreed to bear the expences out of their cor- of 

6 the County of 

porate funds. k««t. 


Marryat and Berctis now oppofed the rule, and con¬ 
tended that by the general rule of law the burthen of 
repairing all bridges of public utility and ufed by the 
public, by whomlbcver and on what account foever ex¬ 
ecuted, was thrown upon the inhabitants at large of die 
co^p|y, unlcfs by prefeription or the Special enactment,o£ 
die legiflature that burthen was in any particular in- 
ftance impofed upon others: and here there was no fucli 
Special provision : nor is dicre any fund provided for 
that purpofc by the local laws. The words of the fta- 
tutes are not imperative 011 the company to build a 
bridge; it is only enabled that it (hall be lawful for them 
to do certain a&s. They ftand therefore precifely in the 
fame fituation as any individual would do, who .for his 
own advantage or gratification built a bridge in the pub¬ 
lic highway, die ufc of which was adopted by the public; 
in which cafe the authorities ftiew that ( the county are 
liable to the repair, aldiough the individual may have 
repaired in the firft inftance. In the GlamorganJfjire 
cafe (a), and others, the material queilion has been, 
whether the bridge were of public utility. In one of 
the late cafes, Lord Portmore, who had become the foie 
proprietor of the navigation of the river, was indi&ed for 
not repairing V/ey-bridge $ which he was empowered to 
build under the a&; but he was acquitted, it being con- 

la) Cited in 1 Eajf, 356 n and 1 Bat, dir. 535. fey GwJlim. 

fidefed 
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1811. fidered that the county was liable. And in the recent 

The King ca ^ e Frimley bridge, half of which was in Surrey^ and 

half in Hants j where a new bridge had been built upon 
TlwJnliabitants n . .. _ . 

of an enlarged fcale by the truftees under a turnpike act, m 

«nt*° f Hcu of anotlier which the two adjoining parifiics were' 

preferiptively bound to repair; yet when the new bridge 

was carried away by a flood about the fame time as the 

bridge in queftion 5 upon an indiftment aghmft the 

county of Surrey for the non-repair of the one half, tried 

at the fittings in Middlefex before Lord EUenborough C. J. 

and upqn another indi&ment againft the county of Hants 

for the non-repair of the other half, tried before Law- 

rence J. at Reading , the inhabitants of thofe cdfflmies 

were refpedtively held liable for their proportions. The 

Gfojburne Beck cafe (a) was decided on the fame principle. 

Lord EllenboroUgii C. J. In the cafe of Frimley 
bridge, the pariihes npt being bound to repair the bridge, 
nor the truftees of the turnpike who had eretted it for the 
public benefit, and who had no funds fet apart for th<k 
purpofe of keeping it in repair, it followed neceflarily 
that the county were bound to the repair by the ftatute 
of Hen, 8. But here the ftatute gives power to the com¬ 
pany to take* or ■alter the old highway^ for their own pur- 
pofes, upon condition of leaving another pafiage as con¬ 
venient in its room: and if they do not perform the 
condition, they are not entitled to do the a£h It is a 
continuing condition: and when the company thought 
proper for their own benefit to alter the highway in the 
bed of the river, fo that the public could no longer have 
the fame benefit of the ford, they were bound to give an¬ 
other paflage over the bridge, and to keep it for die public. 

(«) 5 Rim *$94. and 2 Site. X, 685. - 


Ls Blanc 
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Le BlaHc J. The aft which enabled the company 
to deftroy the ford, (the doing of which would otherwife 
have been indiftable us a uufnnce,) leaving another paflage 
as convenient, empowered and dlretied them to build and 
keep the bridge in the place of it. 
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-Bayley J. The aft empowered the company to 
amend or alter fuch bridges or highways as hindered the 
navigation, leasing them or others as convenient in their 
room: arid after altering the bed of the river fo as to 
make it no longer fordable, they could not leave another 
convenient paflage in the highway there without making 
and Aping up a bridge. The committee of the proprie- 
tors reported, and the company afterwards refolved, that a 
bridge was neceflary at this place as a fubilitution for the 
old road. Frimley bridge^ was built by the truftees of 
the turnpike road for the benefit of the public at large: 
but this bridge was built by a particular company for 
their own private benefit, in lieu of a ford in the high¬ 
way, which the public had the ufo of before, and which 
the company deftroyed for the benefit of their own na¬ 
vigation. 

Per Curiam , Rule abfolute for entering 

a verdift for the De¬ 
fendants. 
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Thef King againft Turner and feven Others* 


ye i not iie lor 
i:.;r.f| r lit; IO 
-o n r.:t » civil 
rr.ji-fs upon 
jirt pcrty hy 
agr emg to go 
and by going 
into a preferve 
for h<rts, the 
propel ty uf mo¬ 
ther, for the 
purpofe cil fnar- 
ing them; 
though alltged 
to be done in 
the night hy the 
defendants, 
armed with of¬ 
fensive weapons 
for the puipofe 
of opposing le¬ 
ft fiance to any 
endeavours to 
apprehend or 
ebfliuft them. 


r j^HIS was an indi&ment for a confpiracy, which 
ftated that the defendants unlawfully and wickedly 
devifmg and intending to injure, opprefs, and aggrieve 
T. Gmdiaie , of Letcombe Regis in the county of Berks, 
Efquire, on the 24 th of November, 50th Geo. 3. with 
force and arms, at Eajl Challow in the county aforefaid, 
unlawfully and wickedly, did confpire, combine, confederate, 
and agree together, and with divers other perfons un¬ 
known, to go into a certain preferve for hares at LUcembe 
Regis aforefaid, in the county aforefaid, belonging to the 
faid T. G., without the leave and againft the will and 
confcnt of the faid 7 .6., to fnare, take, kill, deftroy, and 
carry away the hares in the faid preferve then being, and 
to procure divers bludgeons and other offenfive weapons, 
and to go to the faid preferve armed therewith for the 
purpofe of oppofing any perfons who lliould endeavour 
to apprehend or obftrucl or prevent them in and from 
carrying into execution their unlawful and wicked pur- 
pofes aforefaid; and that the faid defendants, in purfu- 
ance of and ’according to the confpiracy, combination, 
confederacy, and agreement aforefaid, fo as aforefaid be¬ 
fore had, afterwards, to wit, on the faid day, &c., about 
the hour of 12 in the night of the fame day, with force 
and arms, at Eajl Challow aforefaid, in the county afore¬ 
faid, unlawfully and wickedly did procure divers large 
bludgeons, and other often five weapons, and did go to 
the laid pTeferve of the faid 7 . G. armed therewith, for 
the purpofe of oppofmg any perfons who lhould endea¬ 
vour to apprehend, obftrutt, or prevent them in and from 

1 j carry iri^ 
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carrying into execution their unlawful, and wicked pur- 
pofes aforefaid. And the faid defendants) being fo 
armed as aforefaid, in further execution of their unlaw¬ 
ful, and wicked pmrpofes aforefaid, then and there did fet 
divers, to wit, too fnares, for the purpofe and with the 
intent to take, kill, deftroy, and carry away the hares in 
the faid preferve then being; in contempt of the king 
and his laWs, to the evil example of others, to the great 
damage of the faid 7 *. G., and againft the peace, &c. 

After a verdift of guilty, it was moved in the lait 
term, by Jervis , to arreft the t judgment for the^nfuffi- 
cicncy of the charge, which .was only that of an agree- 
meilf to commit a mere trefpafs upon property, and to 
fet fnares for hares, and was not an indictable offence, 
but at moft only an injury cf a private nature, pro¬ 
hibited fub modo, under a penalty. And 2 Hawk. 
P . C. c. 25. f 4. was referred to. Another objection 
was taken, that the place where the offence was com¬ 
mitted was not alleged with fuflicient certainty and pre- 
cifion. 

a 

deed now oppofed the rule, and endeavoured to fuf- 
tain the indictment upon the authority of 2 Hawk . P. C. 
c. 72. f 2. where it is faid that all confederacies what¬ 
soever wrongfully to prejudice a third perfon are highly 
criminal at common law 5 as where feveral confederate 
to maintain one another in any matter whether it be true 
or falfe. The cafes alfo (hew that it is equally an offence 
to combine to do a lawful aCt by unlawful means, or to 
an unlawful end, as to do an a£t in itfelf unlawful; as 
in the inftancc of workmen confpiring together to, raife 
their wages (a), or parifb officers confpiring to many a 


x8xi. 

The Kin« 
mgainft 
Turn tx. 
and Othei* 


<•> The King v. *Tbt Jm>nrymn Taylon of Cambridge , 8 Mod. 1 1. 

Vo L. XIII. R helplefs 
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The Kino 
againfi 
Tvivsr 
and Otlieis. 


helplefs pauper into another pariih, to fettle her there 
and rid themfelves of her maintenance (a). And in alt 
cafes of unlawful confpiracy, the mere unlawful agree¬ 
ment to do the ad, though it be not afterwards executed, 
conftitutes the offence; according to Rex v. Armjlrong 
and Others (b), and Rex v. Rifpal (c). In this latter cafe 
the indictment for confpiring to charge a man with a 
falfe fad, and exacting money from him undfcr pretence 
of (tiffing the charge, was fultained; though the fa& 

m 

imputed, which was merely that of taking hair out of a 
bag bekmging to the defendant Rifpal , did not import in 
itfelf tolae any offence. (Xord Elletiborough C. J. All 
the cafes in confpiracy proceed upon the ground that the 
objcCt of the combination is to be effected by fome fak* 
litys infornuch that in Tailor and Towlifi’s cafe in- 
Godb. 444. it was held neceflary in confpiracy to allege 
the matter to be falfe et malitiofe. By the old law indeed 
the offence was confidered to con fid in impofing by com¬ 
bination a falfe crime upon a per foil* But are you pre¬ 
pared to (hew that two unqualified perfons going out toge- 
ther by agreement to fport is a public offence ?] Modem 
cafes have carried the offence further than fome of the 
old authorities, fueh as The King v. Eccles and Others (//), 

where 


(a) *Tbe King v. FJivards and Others, 8 M*d. 320. 

(i) 1 Vtntr. 304. (c) 3 Pm. 1320. and 1 RLc Rep. 368. 

(«/) M. 246 '' 3. B . R. Mr. J)w MS. note Of that cafe (which is 
alfo noticed by him in ll'illn' Rep. 5S 3. n .a.) ftates that it came on upon 
a motion by Cbumltrt to arreft the judgment on an indidment tor a co.i« 
fpiracy, of "which the defendants liad been found guilty; which indifl- 
ment ftated tiiat the defendants confpiud togethci bj inJit eft means to 
prevent one H- B. from exercifing the trade of a taylor. And it was con¬ 
tended that it ihould have ftated the faft on which the confpiracy was 
founded, the means ufed for the purpofe. And Rex v. How, 1 Stra. 699. 
Bex v. Munia, % Stra. 1127. and Rex v. Sterling, 1 Lev. 115. were cited. 
Lord Mansfield C. J. The confpiracy is ftated, and its objeft: it is not 
ncsefiary that the means fhonld be ftated. Buller J. If there be any ob- 
. * jeftion, 
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Vhere the defendants were convicted upon a charge of 
confpiring together by'indirect means (not ftating what 
thofe means were) to prevent a perfon from tarrying on 
his trade. And in The King v. Sprdgge and Others (a ) 9 
'which dunged the defendants with a confpiracy to indi& 
and profecute TV. G. for a crime liable by law to be capi¬ 
tally punilhed, and that in purfuance of fuch confpiracy 
they did afterwards indi& him ; one of the objections 
was, that the charge was only of a confpiracy to indidt, 
not of a confpiracy to ind&t falfely: but it was over¬ 
ruled. 


1811. 


The Kim a 

TomNla 

andOthsn. 


Lord ElIf.nborough C. J. That was a confpiracy to 
indidi another of a capital ‘crime; which no doubt is ah 
offence. And the cafe of The King v. Eccles and Others 
was confidered as a confpiracy in reftraint of trade, and 
fo far a confpiracy to do an unlawful a& affe&ing the 
public. , But I fhould be forry that the cafes in confpi¬ 
racy againft individuals, which have gone far enough, 
fhould be pufhed {till farther: I (ho'uld be forry to have 
it doubted ‘whether perfons agreeing to go and fport 
upon another’s ground, in other words, to commit a 
civil trefpafs, fhould be thereby in peril of an indi£t- 
inent for an offence which Would fubjedt thefn to infa¬ 
mous punifhment. 

Per Curiam , Rule abfolute. 

(a) * Burr, 993 . 


je&ion, it it tipt the indifiment dates too much: it would have bee& 
good certainly if it had not added, “ by indirect means j” and that will 
not make it bad. Rule difeharged. 
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An aprtTRcnt 
by fcver»J for a 
fubfeription to 
one common 
fund, fuch ss 
for making a 
wet dock at 
Srifto!, though 
Ccvenl as to 
«ach fubfcriber, 
only requires 
one (lamp. 

An examined 
copy of Uiead 
book in the 
regiftry of the 
prerogative 
court of Canter. 
**7, ftating 
that adittiniftra- 
tion was grant* 
ad to the de¬ 
fendant of her 
hu/band’s goods 
at fuch a time, 
is proof of her 
being fitch ad- 
mim/lrafrix, in 
anafiiooagaiiiA 
her as fuclt, , 
without giving 
hir notice to 
produce the let. 
sers of adinituf* 
•ration. 


Davis, Treafurer of the Bristol Dock Company, 
againjl Lady Elizabeth Williams, Adminif- 
tratrix of Sir Edward Williams, Bart. 


r jniS was an aftion brought to recover die amount 
of eight different calls under the Brijlol Dock aft 
43 Gem 3. c. j6o., being fo many parts of a fubfeription 
of 15 go/, made by the in tel hate in his lifetime for the 
purp^s mentioned in that aft. The declaration ftated 
that Sir Edward on the 27 th of Augujt 1802 hadfubferibed 
to advance 1500I. for the purpofc of railing the neccffary 
fum for completing the works directed to be made by 
the aft, and in refpeft of fuch fubfeription became a 
proprietor of fuch works, and an owner of 15 fliarcs in 
the fame; by means whereof he became liable to pay 
1500/. or fuch parts as fliould from time to time be called 
for by thedireftors of the company. That Six Edward, 
being fuch fubferiber and fo liable, on the ift of October 
1.804 died, and admuiiflration of his effects was granted to the 
defendant: and by reafon of the premifes, and of another 
aft of th,e 4 6 Geo. 3. r.35. for amending and extending 
the former aft, the defendant, as adminiftratrix, became 
liable to pay as well the faid 1500/. -as a further fum of 
35/. per lharc, amounting to 525/., or fuch parts as 
fliould be ncceifary and called for, See. j and being fo 
liable, the defendant on the 20th of November 1806 pro- 
mifed to pay the faid 1500/. and 525/. And then it 
ftated a call on the laft-mentioned day by die direftors 
upon the proprietors of 10/. a fhare, payable on the 8th 
of December then next, the fame being deemed necdTary, 
aad that the proper notice thereof as fet foith in the aft 


was 
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was given to the defendant. There were other counts 
Hating other calls of i ol. per cent., and fome more general 
counts ; to all which the general ifiue was pleaded. 

At the trial before IVwd B. at Brijhrf, in order to 
prove the firft allegation, that Sir Edward had fubferibed 
1500/. for the purpofos of the aft, a parchment was pro¬ 
duced, beginning — We whofe names are hereunto fet 
agree to fubferibe the fums again ft our names, &c.; and 
containing many names of fubferibers, amongd which 
Sir Edward’s fubfeription for 15 {hares of 100/. each was 
proved : and his name is alfo mentioned as a fub&riber in 
the dock aft, (declared to be a public aft,)but wimbut men¬ 
tioning for what fum. This instrument was {lamped with 
one 30/. and Ox 20/. {lamps; and a witnefs was called, 
who proved that he applied to the coinmiffioners of 
(lamps, after the fignatures were fubferibed, to put the 
proper {lamps upon it, and that thofe {lamps were then 
put upon it as the proper {lamps; ru.’d the following re¬ 
ceipt was alfo written thereon. M Stamp office. Re¬ 
ceived the 31ft of Augujt 1810, of Mr. Tarrant , the fum 
of i o/. fpr marking the within agreement with a 30/. 
{lamp and fix 20/. {lamps: at the fame time 7/ tor. od. 
for the {lamps : received for Jos, Smith Iifq., receiv^f- 
general of his majefty's {lamp duties. 

JV. Pilkington , P. R. G. 

Wm. Roohfi pro Comp*.” 

It was objefted, on the‘part of the defendant, that 
there ought to have been a {lamp for every perfon’s 
name in the fubfeription j that the contraft of each fub- 

feriber with the other, as to his own (hare, was feverai 

* 

and not joint j ahd that the few (lamps on the parchment 
in comparison with the number of fubferibers, not appro¬ 
priated at the time to any particular fubferiber, could not, 

R 3 b«f 


iSii. 


Datis 

WiUUMI. 
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Davis 

agnnfi 

Williams. 


be fo applied on the prefent occafion. This point wai 
faved by the learned Judge for the confideration of the 
Court 1 and the caufe proceeded. 

To prove another allegation in the declaration* that the 
defendant was adminiftratrix of Sir Edward, a paper was 
produced* which was proved to be a true copy of the aft 
in the regiftry of the prerogative court of Canterbury 
The witnefs to whom it was delivered had applied at the 
office to have a copy of the letters of adminiftration; 
whereupon this extract was made by order of Mr. Ellis, 
afting as deputy regiftrar’s clerk, from the regifter of 
adminiftralions in that office ; which was examined with 
and proved to. be an exaft copy from the book, except-, 
ing the words at the top of the fignaturesand Mr< 
Crefwell figned it in the witnefs’s prefence. 

« Extracted from the regiftry of the prerogative court 
«« of Canterbury . 

“ Offober 1804. 

« Sir Edward Williams > Bart, on tlic firft day. 

Adminiftration of the goods" 

Sworn c< chattels and credits of Sir ^prit.. 

" Edward Williams Bart, late 
“ of Langord Cofile in the coun- 
V ty of Brecon , and of Clifton 
“ in the county of Gloucejler , 

“ deceafed, was granted to 
<f Dame Elizabeth Williams, wi- October* 
“ dow, the relift of the faid 
u deceafed, having been firft 
<< fworn by commiffion duly to 
adminifter. 


under 500 •/. 
J.E. 

4 


Geo. Gojlling. "J 

Nath. Gfiling, t Deputy Reg”.* 

R . C. Crefwell. j 


h 
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It was again objefted on the part of the defendant, 
that this was not evidence of adminiftration granted, 
without notice to the defendant to produce the letters of 
adminiftration, which had not been given. To which 
it was anfwered by the plaintiff’s counfej, that it was 
the aft of the Court granting the adminiftration, which 
was evidence per fe of adminiftration granted, without 
producing or giving notice to produce the letters them- 
fclves ; and they cited Eldeti , Admimjlrator , v. Keddell (a), 
where the original book of afts, directing letters of ad¬ 
miniftration to be granted to the plaintiff, was held to be 
evidence of his title; and this being a public document, 
an authenticated copy of it is equally evidence. This 
point was alfo faved for the opinion of the court: and 
thereupon, by confent, the plaintiff was nonfuited, with 
leave referved to him to move to fet afide the nonfuit, 
and enter a verdift for 1200/. 


r 

This was moved accordingly by Letts Serjt. (with 
Dainpier) in the laft term, who obtained a rule nifi: and 
when the cafe was called on in the peremptory paper «of 
this term, Burrougb, who appeared for the defendant, 
admitted that neither of the obj eft ions taken at the trial 
could be fupported. The firft, as to the * ft amp, was 
over-ruled in a cafe of Baker v. Jarditie, in this court, in 
Trinity term 1784 (b), where it was held that an agree¬ 
ment 


(«) 8 E*fl t 187. 

(£) The following is Mr, Burrougb’% note of the cafe referred to, as 
to this point. Baker v. Jardirc, Tr. 1784, B. R. This cafe was tried 
at the Spring aflizis 1784, at Exeter. The plaintiff and fevcnl others, 
who had alfo brought limilar aftions for money had and received, were 
mariners and part of a crew of a privateer, who had joined in a bill of 
fale to the defendant of their prize-money 5 and on a fuppofition that 
the bill of fale was void, they brought their aftions to recover back their 

R 4 refpedtivc 
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Williams, 


An alfignment 
of the prize- 
money of fevcral 
fcamen on board 
a privateer, be* 
ing payable out 
of one fond, 
only requires 
one ftamp. 
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mcnt relating to the prize (haresof different per Cons, though, 
feveral as to the lhare of each, yet as payable in refpeft 

only 


refpeflive (hares. Three queftions arofe at the a/Ezes, one of which 
oriy was a qutftion of lad; whether the bill of fale were fraudulently 
olttirml or not: tuia went to the jury, who found for the defendant. 
The other point* were of law, and wire left to the decifion of the Court, 
on motion. The fir ft of thefe was, Whether by the fiat, ao G. z. c. 24. 
/• 4- (O the bill of laic was prohibited. The ftcond was. Whither there 
ourht to. La\e‘ been more ftamp* than one on the bill of fale by 1 %A>m. 
fiat, z e *./. 24. The queflion of [ail having been by agreement of the 
pai tics lift to the jury, and they having agreed to be bound by the verdift 
as to ti e laft, tin motion to fit afiHe the verdift for the defendant, and, 
enter a verdift for th> pi ■intilf, was made only on the points of law. 

This eau.'e ft. ft came on in Enfitr firm. On the part of the defend¬ 
ant, on ihewinj; cauff, it was contended that as this was relative to one 
thing only, ti.at is, to the fund of the piize, the ftatute did not require 
that it Ihould have more than 0*1 e ft amp. That a releafe of a fte 
and an alignment of a term Wire often found in one inftrumenr j yet 
it was never ufual to have ntoie than one ftamp. The fame as to joint 
and feveial bonds. On the contrary, for the plaintiffit was urged, that 
to admifftons to corporations there rnuft be as many ftatnps as parties 

admitted. Rex v. Reeks, 2 Srra. 716. And that tills was like the cafe 

*> * 

of GiJiy v. Lotkyer , Dough 217. where feveral caufes of aftion being in. 
ferttd in one affidavit againft feveral defendants, it was hdd to be void. 
As to the other point, it was contended for the defendant, that the claufe 
of„the aft was expired} that it expired at the end of the war, which 
concluded at the treaty of /tlx la Clay tilt. 

The Court defired that it might conic on again at a future day, and in 
the mean time that tl.e praftice might be inquired of at the (lamp-office. 
On the day appointed, 

,Basie Serjt. and Batt, for the defendant, faid that under the ftat. 
12 /inn ft. a. c. 9./ 21. 24. where theie was only one fund out of which 
the parties claimed, the cffice required only one ftamp That this was 
lo as to rtieafes and letters of attorney to creditors. That in many cafes 
mortgagor and moitgageq, join in the fame conveyance and convey their 


(1) By that qjaule of the aft, to prevent impofitions on feamen, Sec. 
and for better encouragement of feamen, Sec. to continue in his Majefty’s 
fcrvice. It is cnaft'd that every conrraft. Sec. and affignment whaefo- 
•ver of any (hare of prize taken from the enemy by any of his majefty’s 
(hips ox veffels of war, or by any merchant (hip employed in his ma- 
jtfty’s fcivicc, or having' letters of marque, dec. (hall be void to all in. 
tents and purpofes whatfoever. 

refpeflive 
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Only of one entire fund, was only chargeable with one 
(Ump (<j) Then as to the other obje&iou, the feme evi¬ 
dence 

(*) Sec Dot v. Hay, port. 141. 


1811. 


Uayis 

againjl 

WitLtMia* 


Rfpefiive intends: fodo tenants for life and remainder-men j and yet 
there is but one ftamp uftd. * 

Bvllir J. Can you diftinguifh this cafe from the cafe of the affidar 
yit to hold to bad) 

Lord Mansfield C. J. By tinsinftrument itappears as ifthey were 
diftinft deeds. The receipts are all diftinft. 

But lsr J. The receipts fhew that in the undcrftanding,of the 
parties they are diftinft afiigi ments. The only cafes are. of affidavits to 
hold to bail and admiffions to offices. 

Lord Mansfield-C. J. The ftatutc does no$ fay one deed, but 
where more than any one thing, Sec. 

Bur.|. xx J, Suppofe for a moment that it is clear the aft meant to raife 
a duty on every deed ; and that this operates as three deeds, becaufe there 
is a diftinft conveyance from each: though by the words of the aft the 
ftamp-duty is to be paid on every deed, yet if the intereft of the parties 
relates to one thing, then only one ftamp is requiftte. if fo, then if 
the captain and ail the crew had joined, there had been only one ftamp 
neceflary. 

Lord Mansfield C. J. To be fure they might have joined in nam¬ 
ing one agent. The confluence, if it were otherwife, would be extra* 
vagant as to the revenue j and it would (hake men’s titles. * 

Willis J. There have been abundance of thefe alignments: I 
fhould be glad to know whether it hath been ufuai to have more than 
one ftamp. 

Lavrente, alfofor the defendant, cited Janes, d. Rajner v. Saundys and 
(fibers, Bamct, 463. There the queftion was, Whether a bond, in the 
condition whereof a mortgage deed was cortained, ought to have had 
two ftamps; and the Court held not: and in delivering their opinion 
mentioned the cafes of bargain and fale, leafe and reicafe, demife and re¬ 
demption,'moitgage with covenant to pay the money, as conftantly 
charged with the Angle duty only. 

[Mwris, conn a. J 

Lord Mansfield C. J. This cafe is very material. It is the fame 
thing: one deed confiding of ftveral parts, illu lira ted by alltheftcps 
to a common recovery, which is confidcred as one tranfaftion. 

Cur. adv. volt* 

[The cafe came on again in Trin. term 1784, upon the queftion 
arifing on the flat. to G.z. r.at>: whether that ciaufe eitended to /ri- 
yerteri* prize-money j as well as upon the other queftion raffed on that 

ftatute. 



CASES in HILARY TERM 


*3* 


1811. Hence has been held to be fufficient in other cafes; and 
he referred to Bull. Ni. Prl. 246. and the cafes there 
agdinft cited, and to Eldcn v. Keddell, 8 Eafl. 187 (a). 

WILLIAMS* J • ' ' 

The Court agreed, that neither of the obje&ions was 
well founded, and directed the nonfuit to be fet afide, 
and a verdidt to be entered for die plaintiff for 1200I. 

(<*) In addition to the cafe* referred to in that report may he added 
another, o May and Another, AJJignees of Larkin, a Bankrupt , v. Clerk and 
Another, London fittings afttr Hilary (or Rafter) 1775, before Lord Manf- 
ficld C. J. MS. of Bullcr J. The petitioning cteditor was the adminif- 
cratorof the obligee of a bond given in 1765, and the letters of admu 
niftration were in January 1774. The plaintiffs proved the adminiftra- 
tion by an examined copy on flamps of the entry in the books of the 
ecclcfiaftical court, without any evidence of inquiry after the letters of 
adminiflration; the plaintiffs, as afiignees, being ftrangers to them 1 
though Mr. Wallace (for the defendant) repeatedly called on them to 
prove the petitioning creditor's debt. Verriift for the plaintiffs. [Othfr 
queftions arofe in the fame cafe not material to this purpofe.] 


Astute, whether it were expired: on which Lord Mansfield C. J. and 
the reft of the Court afterwards delivered their opinions (as appears hy 
the MS.) that the aft expiied witli the then war; and that it did not 
intend to include privateers: and without taking any further notice of 
the queftion on the flamp, which feems to have been confidered as dc* 
cided on the former occafi on, the rule was finally difchargcd.J 


Saturday, FRAZER aWlllft MaRSH. 

Jan. *6tb. 6 J 

The regiftered t pHE defendant became the purchafer of a fhip under a 
owner of a fhip, X . _ 

having charter- fide by the fheriff 111 Oftober 1805 ; and an afiign- 

thei'wptli’n ment of it to the defendant was prepared in the fame 

certairTnumber month, but the fheriff would not execute it till the 

of voyage*, is w hole 0 f the purchafe-money was paid, which was not 

not liable for 1 ' * 

ftorcs furnifhed j8io. The defendant however was put into pof- 
to the fhip by • . .- 

order of the feflion of it immediately after the fale, and got it regu- 

tKarte^" 1 ’ 8 tered in his own name; and afterwards by a charter-party 
vny- ' he 
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he let the (hip for a given number of voyages at a certain 1811. 

rent to Walker , who was then the captain of her. and T 
who afterwards ordered (lores for the ufe of her. which agawft 

A RIHv 

were fupplicd by the plaintiff, for the value of which this 
a&ion was now brought againit the regidered owner. But 

Lord Ellenborottgh C. J., before whom the caufe was tried 
at Guildhall , nonfuited the plaintiff; being of opinion 
that during the exidonce of the leafe the relation of maf- 
ter and owner ceafed to fubfid between Walker and the 
defendant, and that the (lores muft be taken to be or¬ 
dered on Walkers own account. 


Park now moved to fet afide the nonfuit, and referred 
to Parijb v. Crawford (a), before Lord C. J. Lee ; where 
the owner of a (hip chartered by him to another was held 
liable to the owner of goods taken on board by the 
charterer, who received the freight, but did not deliver 
the goods. Though in another cafe of James v. Jones 
and Others (b)> Lord Kenyon C. J. is dated to have been 
of a different opinion, and that the liability of the original 
owner was transferred to the charterer pro hac vice. 
[Lord Ellenbarough C. J. The cafe of Vallejo v. Wheeler {e) x 
alfo proceeded on the ground that the charterer was to be 
qonlidercd as owner pro hac vice,] That was as between 
him and the captain upon a quedion of barratry: but 
third perfons have a right to hold the regidered owner 
liable to them for the a£ls of the captain. 

Lord Ellenborouch C. J. The regider a£ls were 
paffed diverfo intuitu; but to fay that the regidered 

(a) Shortly reported in 2 Sira. 1251., but more fully in Abbott on Mer- 
dunt Ships and Seamen, **. 

( 4 ) Jb. * 4 * and 3 J iff, N. P. Caj. 27. (c) Cowf. 143. 

owner. 
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fSi i. owner, who diverts himfelf by* the charter-party of all 

— — - control and poffefllon of the veffel for the time being in 

favour of another, who has art the ufe and benefit of it, 
* tAA8M * is ftill liable for ft ores- funiifhed to the veffel by the 
order of the captain during the time, would be purtiing 
the eflfeft of thofe afts much too far. The queftion is, 
whether the captain in this inftance who ordered the 
ftores, were or weic not the fervant of the defendant 
who is fued as owner ? And as they did not ftand at the 
time in the relation of owner and mafter to each other, 
die captain was not the defendant’s fervant, and there¬ 
fore the latter is not liable for his aft. There is a late 
cafe in the Court of C. P. (a), where the mere entry of 
the defendants’ names, as owners, in the regiftcr book was 
held not to be even prima evidence to charge them as 
fuch with ftores delivered for tho ufe of tlic veffel by the* 
order of another. 

Grose. J. agreed. 

JjE Blanc J. An owner would have the appointment of 
the captain; but the defendant had no right to appoint the 
captain under the charter-party. 

Bayley J. Thc-captain in this cafe ordered the {lores 
as owner. 

Rule refufed. 


* (a) Traster v. Hof tins and Another, % Taunton, 5; 
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Doe, Leffee of Sir Joseph Copley, Bart, againjt 

Day. 


qpHIS ejectment was brought to recover a farm in the Whnr^an^hv- 

parifli of St ret bough in Tori’/hire). The leflor of the tains a written 
r r . contrail of dc- 

plaintiff laid his demife on the lit of March 1810; and mife in its ge« 

at the trial before Chambre J. at Yorh, proved the receipt S Serai 

of rent from the defendant, and a notice fenred on him ?pca rothedST 

upon the 29th of July 1809, to quit at Candlemas . He ^ho fi^nit** 

alfo proved by parol teftimony, that the premifes held 

by the defendant confifted -of a fmall dwelling-houfe, different rents 
1 . . fet againft their 

■outbuildings, and 52 acres of land; that the defendant features,and 

had entered on the whole at Candlemas , and held from appearrupw"^ 

that time; which was the general time of holding an 

that country: hut the fame witnefs alfo proved on crofs- dencc » which 
1 - contrail fad* 

examination, that it was common to enter on the land at ftamp applies^ 

and the circum- 

CandlctnaSt and on the houfe and the other premifes at May- fiance of juxta 

pofition of the 

day. Upon which it was objc&ed ( a ) by uie defendant s damp to the 

counfcl, that the demife being laid before May-day , was naturefwhich®" 

too early: to obviate which objeftion in fa£l the plain- ec^whHerfj'the 

tiff then produced a written agreement, intitled, « Me- 

« morandum of an agreement made this 6th of Aupujl lbro “gh with 

0 * pencil lines an 

« 18c c, between Sir Lionel Copity , Bart, (the prcdcceflbr if by way of 

. cancellation $ 

« of Sir Joftph ,) and his ieveral tenants wliofe names are and the date of 

hereunto fubjoined, as follows,” & c. Then followed receipt for the* 

the terms of letting j by which it appeared, inter alia, that jjjj c f" 

• fhewed tliat it 

had been affixed 

after the affion brought, and recently before the nisi j and there *being no evidence of a tlif- 
pute with any other tenant which could make the ltamp mcclfny for another purport.-; are 
evidence that it wa3 intended to be 2nd \va* applied tu tire contrail with t'ne defendant; it. 
which cate the paper was evidence for chi* pm port. 

(a) VWeJW Sswr. 0 Kfiji, 120. and Pi* v» Htr.urJ, 11 Enfl t 49S. 

r the. 
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the lettings to the refpeftive tenants were all from Can¬ 
dlemas for one year, and fo from year to year, till fix 
months* notice were given by either party to quit: and 
the agreement concluded with three columns of tenants* 
names, with the refpe&ive rent exprcfled againft each 
tenant’s name; and in one of thofe columns where the 
defendant’s name appeared, a (lamp was affixed in this 
manner: 



£.10 Penalty. 
J.B . 



/« s. 

Fot Thos. Simpfon, 1 

to 

0 

0 

Anthony Simpfon, 5 

George Mann , 

343 0 

Robert Day (the") 
defendant), * 

115 0 


And on the back of the memorandum was written, 
« Stamp olfice, Augujl 2, 1810. Received of Mr. Bur* 
“ roughs ten pounds for marking this inftrument with a 
“ thirty (hilling ft amp. At the fame time received one pound 
« ten Ihillin^s for the ftamp. Received for Jofeph Smithy 
« Efq., recetvef*generai of his majefty’s ftamp duties :** 
and this was fubferibed by certain official fignatures. 
Upon the face of the inftrument, as it was exhibited 
at the trial, it alfo appeared, that black lead pencil lines 
were fcored thro'ugh all the names and fums except the 
fignatureof the defendant Robert Day , and the rent op- 
pofite to his name. The reading of this inftrument was 
objected to, on accoimt of its containing fo many diftintft 
agreements with different tenants for fcvoral and inde¬ 
pendent lettings, and having only one ftamp. This 
objection, as well as the firft, was fared by the learned 

1 Judge; 
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Judge; and the plaintiff took a verdidl, fuhjett to the 
opinion of the Court on both points. 

Thefe points were brought in rcvifion before the Court 
in the fail term by Toppings upon a motion to fet afide 
the verditt and enter a nonfuit: at which time he 
founded the firft objection upon the evidence arifing 
upon the crofs-examination of the witnefs, that it was 
common to enter on th» land at Candlemas , and on the 
houfe and other premifes at May-day *, not fuppoOng that 
the a£tual entry of the defendant Upon the whole at Can¬ 
dlemas had been in proof: but after that fall was read, 
as dated above, from the judge's report, that obje&ion 
was difpofed of. Upon the lad point he relied on The 
King v. Reeks («), which was lately referred to in the 
cafe of Powell v. Edmunds {b). And upon fhewing caufe 
againd the rule in this term, the only queilions were, 
whether upon the face-of the inflrumcnt, or by evidence, 
it didinllly appeared, that the finglc damp affixed were 
intended to be appropriated exclufivcly to the fignaturc 
of the defendant and his agreement with the leffor; 

• and if fo, whether that could legalize the evidence of an 
inftrument containing the fame words of contract with 
many different perfons, reddendo fingnla fingfHis; which 
was dated to be in fraud of the revenue. 

The cafe was now ihortly fpoken to by Cockell and 
Rough Serjts., on the part of the plaintiff, who produced 
an affidavit of the intended appropriation of the damp 
to the defendant's contrail, at the, time it was affixed, 
and verifying that the pencil lines were then drawn 
through the other names. But the Court confidcred the 
burthen of the argument as lying on the other fide. 


349 
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(«} x Stra. 716. and at Ld, Ray. 1445. 


(£) 12 Eafti 6* 

Topping 
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Topping and Ricbardfon were then heard for the dc^ 
fendant, and Dampier (in the abfence of the Attorney* 
General) on the part of the ftamp office; The two for¬ 
mer denied that any thing appeared on the face of the 
inftrument to (hew that the ftamp was exclufivcly appro¬ 
priated to the defendant’s Hgnature in the lift of tenants.: 
the middle of the ftamp appeared more immediately op- 
pofite the name of George Mann , and was at leaft as 
applicable to the contract with him as to that with the 
defendant. It ought decisively to appear either upon the 
face of the inftrument, or by fome official recognition, 
that the ftamp was intended by the office to be affixed 
to the particular contract: for otherwife it might have 
been made to ferve in the firft inftancc for George Mann's 
contract, or it may be made to ferve for it upon fomc - 
future occafion. The dcfc£t of fuch intriniic evidence 
cannot now be Supplied by the affidavit, that pencil marks 
were drawn through the reft of the inftrument at the 
time; for this would open a wide door to fraud: the evi¬ 
dence ought to have been proved at the trial for the 
jury to have decided upon the/aft. Dampier laid, that 
it was optional in the commiffioners of the ftamp office 
to affix thi^ftamp in thefc cafes in refpedl of a particular 
contradling party, upon payment of the penalty: but he 
agreed, that this ought to appear with certainty, and that 
a cancellation of the other names by pencil marks, as 
thefe might afterwards be gotten rid of, was not an effec¬ 
tual check againft fraud upon the revenue. And they all 
argued, that mere juxta pofitiori in this cafe, applying as 
it did equally to two of the names, was not a decifive 
criterion of the exclufive appropriation of the ftamp to 
the one. The defendant’s counfel contended further, 

upon 
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upon the authority of The King v. Reeks (a), that this 
irtftrument being entire in its terms, but feveral in its 
operation, and requiring as many feveral (lamps as con¬ 
trails to give it entire effell, could not be given in evi¬ 
dence againft any one of the controlling parties by the 
force of one (lamp only; for that by law the (ingle 
(lamp was no more applicable to one of the controlling 
parties than to another. That juxta pofition alone to the 
defendant's name, fuppofing that to be the fall, was not 
fufEcient in law to give it an exclufive appropriation to 
die defendant’s contrail. And they diftinguiflied this 
from the cafe of Powell v. Edmunds {b), where the contrails 
for the feveral lots with the different purchafers were 
quite diftinll, die one from the other, though happening 
to be written upon the fame piece of paper: and die ex¬ 
clufive appropriation of the (lamp to the one contrail 
in queflidn was manifefl upon the face of it. 


1811. 
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Lord Ellenborougii C. J. On the application of the 
(lamp to the defendant's name, and to the contrail with 
him, and of the admilTibility of the inftrument in evidence 
for this purpofe, I have no doubt: though l^fhould cer¬ 
tainly have very much hefitated had I been hi the fitua- 
tion of a commiflioner of (lamps, before I had ap plied 
the (ingle (lamp to the defendant’s n ame in a cafe fo 
circumftanccjL For hero is a perfon of large landed 
property, who puts all his lettings to his feveral tenants, 
many in number, and to a confiderable amount in va¬ 
lue, upon one paper, to which all their aames are fub- 
feribed, though the contrail with each is entirely diftinll 
in its nature, and in refpell to the property which is 

(a) s Li. Ray. 1445. (b) n Eafi, 6 . 
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the fubje£t-matter of it: and this contrivance is zpf 
parently adopted for the purpofe of avoiding payment of 
the feveral ft amp duties which would have been required 
for fo many feparate contract s, and thereby efcaping 
from bearing his fair (hare of the burthens of the coun¬ 
try. I cannot therefore, help wifliing that 'fuch an at¬ 
tempt had failed* Rut here is the inftrumcnt with tire 
ftamp affixed upon it, and we have only to look at its legal 
cffedl. The plaintiff had at firft given general evidence 
fufficient to entitle him to recover: but not wifliing to 
reft upon that, he afterwards produced this inftrument, 
as the beft evidence of the contract by which the tenant? 
held. If indeed the inftrument had been required to 
fubftantiate the feycral contra£ls with the different te¬ 
nants, no doubt there ftiould have been a ftamp affixed 
to each, although the fame terms of agreement applied 
to all: one ftamp has been only held to be fuffieieut 
upon an inftrument affe&ing the feparate interefts of 
feveral, where there has been a community of the famo 
fubjeft-matter as to all the parties (£). But here it fuffi- 
cicntly appears from the circumftances of the cafe, as well 

as from the affidavit which has been read, that the ftamp 
■ 

was meant to be'applied to the defendant’s flgnature. The 
affidavit ftates, that at the time when the paper was 
prefented at the office for the purpofe of being damped, 
all the other names were ftruck through with pencil 
lines; in which ftate it was in fa<ft prefented at tha 
trial. But without the affidavit, there is the juxta po- 
fition of the ftamp to connect it with the defendant’s 
name; and iu a multitude of inftances, juxta pofltion 
alone will connect one writing, &c. with another; as 


(a) It u probable his Lordflvp had in view the cafe oiBahr v. Jerdlnt , 
cited, ante, *35. in Davit v, Wiams, 


in 
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in receipts for dividends, entries in the filazcr*s book, &c. 

■ i 

But here there arc other circumftances to connect them 5 
fuch as the pendency of this fuit at the time the ft amp was 
affixed, and there being no other fuit pending with any 
other tenant, which could Bring the validity of the in- 
ftrumcnt in queftion. Then the receipt of the ftamp 
officer fliews that it was affixed at a time recently before 
the triaL Coupling thofe circumftanccs, therefore, with 
the juxta polition of the ftamp to the defendant’s name, 
there appears to have been fuflicient evidence to cenne& 
the one with the other. 

Grose J. agrebd in the fame opinion. 

Le Blanc J. We are not called upon to decide^ 
whether it were neceffary for the plaintiff to produce this 
inftrument in evidence at the trial} nor how far, whe¬ 
ther valid or not, the production of it put out of the 
queftion the effeCt of the prior evidence adduced by him, 
as ftated in the learned Judge’s report. The plaintiff 
produced it a9 the belt evidence of the time from, 
which the tenancy commenced; and the objection was 
taken that it was not properly ftamped; and I find no 
fault with fuch an objection, which goes to fupport the 
obligation of the revenue laws. • But the landlord having 
made his fcveral agreements with all his tenants on the 
fame piece of paper was no bar to his application to the 
ftamp office to affix a ftamp upon any one of them which' 
he pleafod; though the commiffioners were to judge 
whether, in the exercife of their diferetion, they would 
affix the ftamp upon it. They have, however, thought 
proper to do fo; and there was fufficient evidence at the 
trial that they meant to apply the fingle ftamp to the dc- 

S 2 
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fendant’s name: for not onty is the (lamp put oppofite to 
his namet but it appears from the receipt of the ftamp 
office, that the money was' paid for affixing it on the 
2d of Augujl , which fhews that the paper was ftamped on 
that day ; and that was but a (hort time before the trial, 
and muft have been after the action commenced; which 
will account for its application to the contramade 
with the defendant: the inftrument alfo, when produced 
in evidence, appeared to be cancelled with black lead 
pencil lines as to every other name belides that of the 
defendant; and it did not appear that it was not fo can¬ 
celled at the time when the ftamp was affixed upon it. It 
appears, therefore, that the inftrument was properly re¬ 
ceived in evidence for this purpofe. 


B4YLEY J. I lay the affidavit now offered on the 
part of the plaintiff out of the cafe, bccaufe the only 
queition is, whether the judge properly received the 
evidence of the inftrument at the trial. The paper con¬ 
tains a variety of independent contra£ts with different 
tenants, though under the fame general terms of holding, 
and there is one (tamp put upon it rather more oppofite 
to the name* of the defendant than of any other peTfon. 
But befides the juxta pofition, there is die circumftance, 
that the only difpute of which we have heard refpe&ing 
the inftrument is between this defendant and his land- 

0 

lord; and the ftamp appears by the date of the receipt 
to have "been put upon it juft before the affixes, when it 
might be called for in evidence; and the receipt (hews 
that the. penalty was paid for affixing it. This was fair 
evidence to ihew, diat the fiiigle ftamp was meant to 
be applied to this particular contract, and not to any 
other* 

Lord 


8 
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Lord Ellenborouch C. J. then fuggefted that it 
would be more convenient and defirable for the future, 
if the commiilioncrs in cafes of this kind, where they 
thought proper to affix a (ingle (tamp, would direct 

f 

their officers to infert in their receipt the name df 
the particular perfon for whom the application was 
made. 

Rule difeharged (a). 


1811. 
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(a) See the cafe dated hy Ajhburft J. in Gilhy v. Lutyir t Doug/, *17. 


Knowles and Others azainft Michel and Saturday, 

. * J Jan* »6th. 

Another. 


r J'HE plaintiffs declared in aflumpfit upon the common 
count "for goods fold and delivered, die money 
counts^ ahd upon an account dated. At the trial be¬ 
fore Graham B. at Tork, it was proved, that the plaintiffs 
had fold to the defendants fome (landing trees, which 
the defendants afterwards procured to be felled and taken 
away: and when Michel was ferved with the writ, 
both the defendants admitted that they had bought the 
trees jointly for nine guineas; but Michel faid that he 
would pay no more than one half. On* tins evidence it 
was obje£led, that the a£lion was not maintainable; the 
contract being for (landing trees which were part of the 
realty. To which it was anfwered, that the acknowledg¬ 
ment of the price to be paid for the trees, made after 
they were felled and applied to the ufe of the defendants^ 
was fufficient to fuftain the count on an account Rated; 
though there was no other item of account between the 
parties. The plaintiff however was nonfuited; but the 

S 3 learned 


An admiflion 
by a defendant* 
that fo much • 
was agreed to 
be paid to the 
plaintiff for the 
tale of (landing 
trees, made after 
the trees bad 
been felled and 
taken away by 
the defendant, 
will fupport a 
count upon an 
arrount dated, 
though not for 
goods fold and 
delivered. 
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learned Judge gave him leave to move to fet the nonfuit 
slide, and enter a verdi£l for the nine guineas, if the 
Court thought that the evidence would fuftain that 
count, which he inclined at the trial to think that it would 

I ■ • 

not. 


Littledale and Skirrow obtained a rule nili for this pur- 
pofe in the laft term; againft which Scarlett now {hewed 
caufe; and urged fhortly, that an admiilion of money due 
on a Angle contra£1 between parties was not evidence of 
an account Rated, which implied different dealings be¬ 
tween them. But 

The Court were clearly of opinion, that this was fuffi- 
cicnt evidence to fuftain the count. And Lord EHenbo- 
rough C. J. faid, that he was in the frequent habit of re¬ 
ceiving fuch evidence at the fittings. If there were an 
acknowlecjgnientby the defendant of a^debtjiue upon 
an^account, itwas fuflicient to enable the plaintiff to 
recover upon the count for an account Rated. 

Rule abfoluto. 
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r PHIS was an a&ion on -die flat. 2 & 2 Ed. 6. e. 13. ThereOorof 
1 ..... Aww/fcA/pirifli 

againft the defendant for not lettmg out the tithe having, from 

pf hay in a certain place called the demefne. The plain- {illiEtackM 

tiff claimed by deed of conveyance of the 2d of May [JJJJJ 

1799, from Mr. Fleming, the reftor of Bromfield, who ccived^h^tithe* 

claimed under the will of Mrs. Raincoek , by Whom and of a certain 

meadow culled 

her family the property had been for many years enjoyed, the Demcin-, iy« 

1 1 • 1 -an ing In a pa't of 

r l he demefne meadow was proved to be in the parifij of the townfhip of 

Holme Cultram , and not in that of Bromfield j but it was Ant 

alfo proved to be in the townjfjip of Kelfici. And it was out [ntm'.pr=o\ 

(hewn in evidence *by oral teflimony, that for 46 years " 

back die leflccs in fucceflion of the tithe under Mrs. thatparifh, 

Raincoek and Mr. Fleming had received tidie of the_.de- jCr^rHying^in 

fendant for diis meadow Called the demcfiie, till about the 

period of the plaintiff's purchafc, when the defendant Pontiff in 1779 
* r r * a mcfiuagc and 

refufed to pay it: and it did not appear that any had been l an<i * Kt'fi-k, 

. ' in the porijb rfi 

paid by him after tho conveyance to the plaintiff. The Br:mticM, and 
... r 1 . 1 , alfo all tithe i of 

lait perfon who rented the great tithes of Kelfich, together corn atifing 

with certain lands there, from the Raincoek family, was /fo^t/KclfiuT" 

Henry Nidfon, who had firft taken the fipmand tidies of 

Mrs. Raincoek in 1784, and continued to hold them under tcnvnfi:l ls » 

' ntoiiCf, pre- 

leafe from Mr. Fleming down to 1807, paying his rent <indh, or tithe- 

6 * b oble placet there 

for the laft eight years to the plaintiff; and he received of: held that 

tills \V3s c«i- 

the tithes of the demefne from the defendant from the dencc againft 
time of his firft leafing them till 1799. This was held mc°i. 

by Graham B., before whom the caufe was tried at Car - . t,lOU / h 

J r lying in IL!me 

lifle, to he fufficicnt evidence that the title to die tithes of Cultram pariih 

J of a title to the 

tithes in the 

reftor of Bromfield before the conveyance to. the plaintiff; and that the words of the deed 
were fufiiaent to convey them. 


S 4 
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181 r. this place, though lying in another parifh, and not in 
Bromfieldy was in thofe from whom the plaintiff claimed: 

•gam}' as a portion of tithes might be claimed and enjoyed 
without reference to parochial bounds. The queftion 
then turned upon the terms of the deed of conveyance 
to the plaintiff of May 1799, whether they were fufficient 
to include thefe tithes. By that deed Mr. Fleming con¬ 
veyed to the plaintiff a certain " meffuage and lands, 
“ &c. lying in Kelfick, in the pnrijh of Bromfield, or 
“ within the townfields, territories, and precin&s there- 
“ of, and alfo all their or one of their tithes of com 
*< and grain, and tithes of hay, yearly growing, arifing, 
w &c. within the townjhip o/'Kclfick aforefaidy or within 
lt the townfields , territories , precinEtsy or titheable places 
“ thereof ; all which premifes are now in the occu- 
“ pation of Henry Neilfon , as farmer thereof, together 
<< with houfes, &c., and all rights, members, and ap- 
" purtenances held, ufed, or enjoyed as part, parcel, 
« or member thereof.” It was infixed by the defend¬ 
ant’s counfel at the trial, that under this deed the plain¬ 
tiffs claim muft be confined to “ the townfhip of Krl- 
“ ficky in the parifh of Bromfield;” and that the demefne 
being in Holme Cuhram pnrijhy the defendant was liable 
to the re&or of that parifh for the tithes of it. [No 
evidence however was given of any fuch claim by "any 
pther perfon.] And they further relied upon a cove¬ 
nant contained in the fame deed by Mr. Flemingy to levy 
a fine of lands, tithes, and hereditaments in the parifhes 
of Parithy Brighaniy and Bromfieldy as fhewing that no¬ 
thing was intended to pafs but what was in one or other 
of thofe parifhes. pie learned Judge left the cafe tp 
the jury on the evidence, that the tithes of the demefiie 
mpadow had been taken for fo many years without denial 


or 
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or difpute by thofe under whom the plaintiff claimed, 
until his purcliafe io or 11 years ago, and on the want 
of evidence fince that time that the re£tor of Holme Cul- 
tram or any other perfon had claimed them. And he 
thought that the words of description in the deed, 
“ within the townfhip of Kelftck aforefaid, or within the 
“ townfields, territories, precin&s, or titheable places 
« thereof? were fufEciently large to let in the evidence, 
that there were other titheable places belonging to Kelfick 
not within the limits of that townfhip or the pariih of 
Bromfield i and that as the deed conveyed all the grantor’s 
tithes within that defeription, the fine, if levied, might 
operate according to that intention. The jury accordingly 
found a verdict for the plaintiff. 

A motion was made for a new trial in the laft term, 

which now came on to be argued5 when it was admitted 

• 

by Topping and Littledale , in Support of the rule, that the 
receipt of the tithes for the demefne meadow by Mr. 
Fleming and the Raincock family, from.whom he claimed, 
from 4 6 years ago down to the period of the plaintiff’s 
purchafe in 1799, was evidence of a title in them to thofe 
tithes in fome right or other : but they denied that thofe 
tithes paired to the plaintifF by the deed of conveyance 
from Mr. Finning, which was confined to tithes « in 
** Kelftck , in the parijh of Bromfieldwhereas the de¬ 
mefne meadow was ftated to be “ in Kelftck , in the parijh 
u of Holme Qultram.” And they argued that the fub- 
fcquent words, “ tithes arifmg within the townfliip of 
Kelfick aforefaid, or within the titheable places thereof? did 
not carry the defeription further; for the words afore- 
foid and thereof ftill referred it to the parifh of Bromfield : 
for there can be no tithes appertaining to a townfliip as 

fuclu 
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Cociell Serjt., and Hclroyd , contra, relied on the words 
of the deed conveying the tithes arifing within the town - 
Jhip of Kelfick, &c. or the titheqble places thereof ; which 
did not confine it to fuch part of the townlhip of Kel-. 
fick as lay within the pariih of Bromfield: and here the 
evidence was, that the demefne meadow was in Kelfick ; 
and the faft of the tithes ©f that meadow having been 
always received, as far as memory could trace, by the 
leffee of the Kelfick tithes under the re&or of Bromfieki , 
(hewed that it was one of the titheable places of Kelfick, 
though out of the pariih of Bromfield: and as fuch it was 
exprefsly conveyed to the plaintiff. And the covenant 
to levy the fine would not alter the effect of the wordst 
of conveyance, efpccially where it was the intention of 
the parties to pafs thefc tithes, which were not even 
claimed by any other perfou. 

• 

Lord Ei.i.ENttORoyGii C. J. The queftion is, whe¬ 
ther as againft a ilrangcr (for fuch the defendant may be-, 
taken to be,) who does not fet up any other claim of 
title to the tithes of the’meadow, proof thyat the re&or of 
Bromfield had been in the conftant receipt of thofc tithes, 
for thirty-three or four years, though arifing in another 
pariih, were not fufficient evidence of his right to take 
them. And if fo, the next queftion is, whether the 
words in the deed of conveyance from the reffcor to the 

plaintiff 
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fuch. That this was the true meaning of the deed, 
they faid, was further evinced by the covenant to levy 
the fine of tithes, &c. in the parilhes of Parith, Brigham, 
and Brontfield, not including any tithes in Holme Cul- 
tram pari/h. And Dyer, 84 . b. (84) and Gwillings Cafes , 
119, vol. i. were referred to on moving fipr the rule. 
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plaintiff will not carry thofe tithes. If the description i8ll» 

pf Kelfick aforefaid were confined, as the defendant’s 

counfel would have us read the deed, to fuch part pf ^ 

Keljtck as lay within the parifh of Bromfield , the queftion 

would fiill be, whether, if tithes arifing in one parifh 

have always been received by the reftor of another, they 

may not flridly be confidered as arifing within the 

titheable places thereof: and here the words are, “ within 

the townfhip of Kelfck aforefaid, or within the town- 

fields, territories, precin&s, or titheable places thereof. 

But here it was proved, that the demefne meadow lay in 
Kclficky which is exprefsly within the words of the con¬ 
veyance, though lying in another parifh than that of 
Bromfeld before named. 

Per Curiam , (abfent Le Blanc J.) 

Rule difeharged. 


Rama Chitty againfi Hume. 


Mcndapf 
Jan, z8th. 


A N application was made in the Iaft term to difcharcrc * n an a&'onon 

XL b a bond given \% 

1 a rule before obtained by the defendant in the com- years ago in the 

mon form for pleading double *, for the purpofe, as it was where theVub- 

ftated, of driving him to make an ele&ion of one or «fided* thede! 

other of his pleas. It was an aftion brought Tome time 

ago on a bond for a large fum of money executed by the 

defendant in the Eajl Indies , where the money was ad- in ? on oyer of 
, . , , _ _ , „ the original, in- 

vanced m 1798. The defendant had firft craved oyer of (lead of a fworn 

copy; 'which 

obliged the plaintiff^o fend for the bond from the Eaft Indies ; and having then, by leave of 
the Court under the ftatute to plead feveral matters, pleaded non eft faftum, folvit ad 
diem, and folvit poft diem; the Court, in coniideration of the tfelay which had already 
intervened, and of the further delay which might be occafioned by taking the depofition of 
the fubferibing witnefs in the Eafl Indies in proof of the bond; and alfo upon an affidavit 
that part payment* had been made on the bond by the defendant fince his return home, 
and recently before the aftion brought, refcindeS the rule for pleading double, in order to 
. make the defendant ele& to ftand either upon his plea of non eft faftum, or on his pleas of 
payment at and after the day. 

(lift 
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l8ir. the bond, which was endeavoured to be refitted by the 
RawaChTttv P laintiff > on the ground that the bond was in the Eajl 
Hums Indies, and that great delay would be occafioned by giving 
oyer of the original; and therefore he defrred of the 
Court to fufFcr a fworn copy to be given in oyer: but as 
they thought that could not be done, the plaintiff was 
obliged to fend to the Eajl Indies for the original; and a 
confiderable delay took place in confequenceof it. After 
oyer was given, the defendant, under the rule to plead 
double, pleaded non ett fa&um, folvit ad diem, and 
folvit pott diem: for discharging which the prefont rule 
was obtained; which was Supported by an affidavit, that 
the defendant had made payments on account of the 
bond, fubfequent to his return to this country from the 
Eajl Indies , long after the bond was due, and within a 
(hort time before the aftion was brought. 

The Attorney -General now ttated, on the part of the 
plaintiff, that though in ordinary cafes the Court might 
Suffer thefe pleas to Hand together ; yet it being obvious 
that they were in thcmfelves inconfiftent; and as great 
delay had already intervened Since the aQion was 
brought, the Court, who had a discretion vetted in them 
by the ftatutc L to allow a defendant to plead double, which 
without their leave he had no right to do, would prevent 
him from making a vexatious and oppreffive ufe of that 
permiffion, againtt the manifett juft ice of the cafe. That 
it appeared by the affidavit that the witnefs to the bond 
was in the Eajl Indies ; and if the defendant ftood upon 
his fir ft-plea of non eft fa&um, it would be neceffary for 
the plaintiff to apply for a mandamus to examine the 
witnefs there, and the defendant would gain the benefit 
of fo much longer delay: but in that cafe it Seemed rea¬ 
sonable 
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lonablc not to fuffer the other pleas to Hand; and there- 1811« 

fore he fuggefted, that the defendant ihould be required RamaC(i , ttt 
to eleft whether he would ftand on the plea of non eft a s a,n fl 

. . . r HBMfc 

fa&urn, or on the two other pleas of payment at and 

% 

after the day. 

4 

Holroyd oppofed the rule on the general ground, that 
there was no fufficient circumftance in this cafe to take 
it out of the common courfe of this court, which allowed 
the pra&ice of pleading pleas of this defeription to¬ 
gether, as a matter of courfe in the firft inftancc, with¬ 
out entering into an examination of their confiftency, as 
is done by the Court of Common Pleas upon a rule to 
ihew caufe in the firft inftance: though he admitted that 
this Court would interfere to correft an improper ufe of 
the leave to plead double, if a fpecial and ftrong cafe were 
made out. 

But The Court , after fome confederation, faid, that 
though the courfe of this Court, as to granting leave to 
plead double, was different from that of C. £., where it 
was neceflary to obtain the fpecial leave of that Court 
in the firft inftance to plead feveral matters,.(a practice 

which Graft J. obferved was more convenient, and 

\ 

Bayley J. faid was in the end lefs expenfive than that 
which prevailed in this Court,) yet this Court, they faid, 
would, under fpecial circumftances, afterwards- take into 
confideration, in the mode now adopted, the propriety of 
pleading the feveral matters pleaded. And they thought 
that under all the circumftances of this cafe, it was a 
proper occafion for the Court to interfere and put the 
defendant to his ele&ion, whether he would ftand on the 
non eft faftum, or on his pleas of payment; one of 

which 
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1811. which latter at leaft, tlie plea of payment at the day,' 

was difproved by his own ads fwom to in the plaintiff’s 
Kama Chitty 1 

cgc'nft affidavit: and though the defendant was now in England 

he had not denied the matters of that affidavit.' In the' 

Jnean time fhey made the prefent rule abfolute. 


TutJJajt 
Jan. 39th. 

» 

A prefer tmeni 
by a magtflrate 
under the flat, 
S3 G. 3. c. 78. 
/* 4 - of a nu> 
lance in a hig'i-. 
way, mud al¬ 
lege the offence 
to be done 
again(l the form 
of the ftatute j 
and it is not 
enough to ftate 
that the magif. 
Crate, by virtue 
•/the aft, & c. 
yrefented. Sec. 


The King againjl Winter, 

was a presentment preferred at the feflions for 
the county of Sotnerfet; which, after ftating the 
ufuai ftyle of the juft ices at the feflions afligned to keep 
the peace, and to hear and determine felonies, mis¬ 
demeanors, &c. fet forth, that Sir J. Lethbridge , Bart.,' 
one of the juftices, See. afligned for the purpofes afore- 
faid by virtue of an nFt made in the 13 Geo. 3. (c. 78.) for 
the amendment and prefervation of the highways, upon 
his own view doth prefent, that from time whereof, &c. 
there was and yet is a certain common and ancient foot¬ 
way leading from the village of Eajicombe within the ph- 
rifh of BiJbop f s-*Lydiard t in the faid county, towards and 
unto the parifh church of the fame parifh, for all the 
fubjc£ts, &c. on foot to pafs and repafs, &c. And 
that J. Winter of, &c. on, &c. with force and arms, 

at the parifh aforefaid, in the county aforefaid, in and 

¥ 

along that part of the faid common and ancient footway, 
fituate and being in a certain clofe of land called the 
Croft in the poffeflion Of the faid J, Winter t unlaw¬ 
fully and injurioufly did dig and caufe to be dug a cer¬ 
tain trench (giving the length and breadth,) and the fame- 
trench fo dug, &c. in and along the faid part of the faid 
common and ancient footway aforefaid from the faid 

ift 
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I ft of September 49 Geo. 3. until tlffe making of this pre- 
fcntmcnt at the parifti aforefaid, in the county aforefaid, 
unlawfully and injurioufly did continue} by reafon 
whereof the faid common and ancient footway was greatly, 
damaged, Sec. : and concluding to the great damage and 
common nufancc of all the king’s fubje&s, &c. and fc 
Jtgainft the peace, &c. This prefentment was removed 
into this Court by certiorari; and after a verdififc of 
guilty, 

Moore (with whom were Burrougb and Dampier,) 
moved to arreft the judgment on thefe grounds : 

1 ft. That the woTd footway is by the ftat. 13 Geo. 3. 
f. 78. controlled with the general defeription of high¬ 
way ; and therefore the jurifdi&ion to prefent highways 
given to magiftrotes by the 24th fedtion does not extend 
to footways. 2dly. That the prefentment does not purfue 
the words of the a£l, which no where prohibits the dig¬ 
ging of a trench. 3dly. It is not alleged that the nufance 
Was committed within 15 feet of the center of the high¬ 
way, without which it is not prefentable under the a£t. 
4thly. That part of the footway prefented is not faid to 
be within the parilh of Bi/bop*s-Lydiard in the county of 
Somerfet , but is only deferibed as “ a certain footway 
“ leading from the village of Eajlcombe within the pari lb 
“ of Bijhop's-Lydiard towards and unto the parilh church 
“ of the fame parilhthe termini may be in the parilh, 
and yet the nufancc may have been committed by the' 
defendant in another parilh and county. 5thly. The of¬ 
fence is not charged to be againft the ftatute. The Court 
granted a rule nifi ; but gave no opinion finally upon 
any of the objeQio&s except the laft. 


1811. 


TheKitro 
agahft ^ 
WlKTU. 


Lens 
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i8ir. 


The Kino 
WfNTXf. 


Lens Serjt., JekyllftEaft, and G'afelee now ihewed 
caufe againft the rule, and contended, that though the 
prefentment did not conclude in formal terms againft 
the form of the Jlatute • yet alleging, as it did at the be¬ 
ginning, that the magiftratc by virtue of the aft, See. pre¬ 
fen ted th? nufance, it was a fufficient reference to the 
authority under which he afted, and which prohibited 
the nufance charged. [Lord Ellenbcrough C. J; The 
words " by virtue of the aft,” &c. only refer to the 
magiftrate’s power to prefent, and not to the offence 
prefented.] Then there was no necelTity for alleging the 
offence charged to be againft the ftatute 5 for it is no¬ 
thing more than a nufance at common law, and not an 
offence created only by ftatute; though the jurifdi£tion 
was firft given by ftatute to the magiftrates to prefent in- 
ftead of indifting it. ^t was therefore fufficient to al¬ 
lege that the magiftrate prefented by virtue of the aft. 
The 24th feftion gives power to the magiftrates to pre¬ 
fent all offences againft the aftj and fome of them are 
of a fpccial nature created by the aft: but the 12th 
feftion prohibits all nufances and obftruftions in the high¬ 
ways, contrary to the directions of the aft; which are 
not merely offences againft the ftatute, but at common 
law. In corroboration of their argument they alfo referred 
to the form of prefentment given in the fchedule of the 
aft, which does not conclude againft the form of the 
ftatute. 

t 

But The Court , without hearing any arguments upon 
the other objeftions, were of opinion that the prefent¬ 
ment was bad for want of charging the offence to be 
againft the form of the ftatute: the claufe giving the 

magiftrate 
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■fliaglftrate authority to prefent wms confined in the terms 
•of it to offences committed and done contrary to the 
provifion and intent of the aft ; and therefore whatever 
the offence might be, it was only prefentable by a magis¬ 
trate as an offence againft the aft : and as to die form of 
presentment given in the Schedule, it was confined to 
cafes of non-repair. 

Rule Abfolute. 


1811. 

The Km a 
againft 
Winter. 


Shall cross againft Jowle. 


Yutfaay, 
Jan. *9th. 


^HIS was an 'iftion on the cafe brought by the oc- Q orn bc ; ns 
cupierofa farm againft the leffee of the great tithes common 
under the warden and fellows of the collegiate church ! n tlie * 

° is not compe 

of Manchefler , for not taking aayay the tithes of corn in tent for * l,t ; * r - 

j 6 W 7 mer, without 4 

Gorton parilh, alleged to be duly and properly Set out. cuftom, after a 
. _ . , gen< ral notice 

At the trial before Graham 15 . at Lancajler , it appeared to the parfon 

that the plaintiff had crops of wheat and oats in 1809; bcghl to^eapon 

and die wheat and part of die oats being ripe for cutting “,. c "7wn afrlr 

on the 21ft of Atmifty the plaintiff on that day fent no- as tll ‘\' vculKr 

tice to the defendant, who lived a mile and a half off, ( and m fact the 

rcripirg conti- 

that he ihould begin to reap on the 24th, oc as- foon after nued tor about 
as the weadier would permit} and in faft he began on before titiiVn^| lt 
the 24th, and continued reaping till the whole was rnivcswhen 

finifhed in about a fortnight. The wheat, when cut, 
was firft bound up in fheaves, which were immediately 011 cks or riden, 
fet up in riders; each rider confifting of 10 (heaves, 8 (heavesfetup 
four of which were fet up on their ends againft four others, againft . at h 

Othrr, with two 

covering (heaves placed roof wife on the top, for the ptirpcfe of protecting the whole 
againft bad weather; from which (hocks the 10th (heaves were aftei wards drawn, without 
taking the reft of the (hock to pieces; and the reft ol the vt heat (hocks were removed trom 
the ground in two hours, and the oat (hocks in half an hour afterwards : for the p-.rfou haa 
thereby nd reasonable opportunity of comparing the 10th with the other 9 (heaves, aa ho 
ic entitled to haves but the com ought to be tithed lia the (heaf before it Is made up into 
(hocks or riders. * 

' VoL. XIU. T *ml 
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B*AtLCROS» 

Jowls, 
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and two mofe were placed roof-wife on the top of the reft* 
by way of protecting the whole againft weather. Part 
of the wheat was fit for houfing on the 14th of Septem* 
her s and the defendant not having fent any perfon to fee 
the riders fet up, nor the tithe fet out, die plaintiff fent 
his fervant on that day to fet out the tithes; and he took 
-one fheaf from each rider, and fet up every two (heavea 
fo taken one againft the other; and if there were an odd 
tenth fheaf at the end of the row, he put three together* 
He titlied the (heaves, as he fwore, fairly and impartially* 
taking one promifcuoufly out of each rider, without da¬ 
mage, and taking at every tenth iheaf one from the two 
uppermoft or thatching Iheaves. After thus feparating 
the tithe {heaves, the reft of the wheat was carried away 
<$0 be houfed in about two hours afterwards. The like 
was done by the oats on the* 22d of September \ and of 
fhefe, after the tithe (Slaves were thus feparated, the 
remainder was carried off in half* an hour. The defend¬ 
ant, objecting to this mode of tithing, never took the 
tithes away. And the principal queftion made at the 
trial was, whether this were a legal mode of fetting out 
the tithes *, that is, whether the tithing ought to have 
been when the corn was bound in (heaves, and before 
thofe fheaves were fet up in riders; or whether, in the 
northern counties, where it was urged that the weather 
was more catching and uncertain than in the middle and 
fouthem parts of'the kingdom, the farmer might law¬ 
fully put (he (heaves into riders immediately, without 
giving notice of or waiting for the tithing in that ftageof 
the procefs, and afterwards draw out the tenth (heaf in 
the manner proved in this cafe, without firft taking the 
rider down altogether. Upon this point the learned 
Judge was of opinion* (hat this was not a legal mode of 

tithing 
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tHhingcom at common law. Corn, he faid, was regu¬ 
larly titheable in the fheaf, and the tithe muft be fet out 
before it is put into large ihocks or riders; though mu¬ 
tual convenience may have introduced a very general 
"pradice in the north, of firft putting the (heaves into 
riders. But where fuch a courfe of hufbandry prevailed, 
he doubted whether the corn could fairly be tithed ex¬ 
cept by the tenth rider. For where the. tenth Iheaf is 
fet out, the parfon has an opportunity of comparing it 
with the other nine (lieaVes: but if the (heaves be firft 
put into riders, there is no mode of comparifon but of 
the tenth rider with the other nine riders; for the riders 
are only taken to pieces when the corn is ready to be 
carried, and that muft depend on the weather, or on the 
judgment of the farmer. The parfon in that cafe muljj^ 
follow the teams of every farmer who is carrying his’ 
corn, and perpetual difputes #uft arife in the choice of 
the (heaves, the two uppermoft of which, or the thatch¬ 
ing fheaves, muft probably be worfe than the others, as 
there feemed to be no rule for determining with which 
to begin to count. This opinion was delivered without 
reference to any cuftom in the particular parifli: and 
therefore the learned Judge, in anfwer to an intimation of 
fuch a cuftom by the plaintiff’s counfel, (fed,* that if they 
had any evidence to offer of it he would hear it; though 
he added, that he ffiouhl require ftrong evidence to 
eftablifh fuch a cuftom. But the plaintiff not being pre¬ 
pared to prove more than that the defendant had, in ie- 
veral inftances before this, taken his tithes according tq 
this mode-of fetting them out, he thought .that this evi¬ 
dence would not make any difference; in the cafe; and 
plaintiff was thereupon nonfuitod, 


1811. 

SpAlLCROM 


T * 
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i8iY. 

Shallcrosi 

asrainfl 

Jowtc. 


Park and Littledale now (hewed caufe againft a rule, 
which had been obtained in the laft term for fetting 
afide the nonfuit. They faid, that there was no ground 
for fuppoling that there exifted any legal evidence of a 
cuftom in this parifli for tithing corn in the manner, 
here attempted: though they admitted that this was the 
ufual manner of faving com, according to good huf- 
bandry, in the northern counties, efpecially of late years, 
in order to preferve it better from inclement weather till- 
it was convenient to houfe it. Befides, both parties 
agreed at the trial, that it was titheable by the tenth 
iheaf, and not by the tenth rider. But the leffee of the 
tithes infilled, that he ought to have an opportunity, 
when the tithe is fet out, of comparing the tenth (heaf 
^rith the other nine (heaves, which he could not do by 
the mode of tithing adopted in this inftance, that of 
taking the tenth (heaf from out of the (landing rider, 
without firft taking it to pieces. Neither can it be 
contended, that the parfon is bound to follow the reapers, 
and be prepared to take his tenth (heaf immediately after 
the com is made up into (heaves, and before they are 
put into riders. The notice too of fetting out the tithes 
was unreafonably (hort before the corn was carried off 
the ground ; as to the wheat, not exceeding two hours ; • 
as to the oats, only half an hour; the defendant living 
a mile and a half off. In HaUiwcll v. Tmppcs (a), 
Chambre J. faid, that the parfon had a right to have the 
whole ten (heaves pulled down out of the (hock or rider, 
in order to examine whether his tenth (heaf were fairly 
taken, by comparing it with the others. [Le Blanc J. 4 
obferved upon a cafe which was there cited as decided 
l?y him, that if flock were not printed by miflake for Jheafy 

1 

(<} a Taunt. 5 j. 


and 
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End Jbeaf for Jhock in the report^ which he believed was 
the cafe, the opinion there faid to have been exprefled by 
him was not defenfible: for it was clear, that corn was 
titheable of common right in the Oieaf and not in the 
(hock.] They alfo referred to Fran/in v. Gooch (a), and 
Tennant v. Stubbing (b). 

Code// Serjt., Topping, and Riehardfon, contra, con¬ 
tended that this mode of tithing was for the benefit of 
the parfon as well as of the farmer. Putting the (heaves 
immediately into riders is the beft method of faving 
the corn, and is on that account very generally prac- 
tifed throughout the northern counties. The obje&ion 
made was, that the parfon or his leifee had no opportu¬ 
nity in this way of comparing the tenth with the other 
nine (heaves: but not only might he have done this 
when the coin was cut and (heaved, (of which he had 
notice,) and before the (heaves were put into riders, 
and alfo again when notice was given of tithing it, pre¬ 
paratory to the nine parts being houfed j but the com¬ 
panion might sflfo have been made after the tenth iheaf 
was drawn from the rider, and while the otheT nine re¬ 
mained together in it: at lead: it was a queftion which 
ought to have been left to the jury, whether (he compa¬ 
nion could properly have been made in that ftate. \Le 
Blanc J. If the farmer gave the parfon reafonable notice 
of tithing the corn while in the Iheaf in the firft inftance, 
there would be no obje&ion to his afterwards (hocking 
his own nine parts till it was convenient to houfe it.]] 
There was. nothing to prevent the leflee of the parfon 
from attending upon the notice given on the aift of 

(«) 3 Anflr. 68s. and 4 Gv/iU. 1441* 

(&} 3 Anjir, 640. and \Gviiil, 1438. 

T 3 Augujf 
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181'ti 

SiAueion 

Jowl*. 


Augujl for the 24th. [Bayley l. That was Hot a tloticrf 
to tithe s but only to begin to cut the com On the 24^ 
if the weather fuited. The farmer and not the parfori 
is to fet out the tithe. The notice to tithe was given 
while the {heaves were in riders ; and the learned Judge 

gave his opinion againft the inode of tithing adopted by 

• ■- * 

taking the tenth {heaf out of the rider, without any op¬ 
portunity given to the parfon’s leffee of comparing it 
With the other nine.] All the ten {heaves in the rider 
are vifihle on the outlide, and the witnefles fwore that 
one of them was taken fairly and indifcriminately from 
each heap. Tithing by the rider would certainly be 
bad, becaufc the refidue left untithed would be fo much 
the larger: fo that unlcfs this mode of tithing may be 
adopted, the benefit of {hocking the com in the firft 
iriftance to fave it from the weather muft be loft to this 
farmer, unlefs he incurs the additional labour and ex-< 
pence of taking the rider to pieces when it is tithed, and 
putting it together again afterwards. [Lord Ellenfo - 
rough C. J. The ground of the nonfuit was, that in the 
mode of tithing actually adopted in this &fe, the parfon 
had no opportunity of comparing his tenth Ihcaf with the 
Other nine ] He had the fame opportunity of making 
the comparifon as the farmer's fervant who tithed it,'and 
Who fometimes took one of the covering {heaves in ttihi. 
[Le Blanc J. The queftion is, whether the farmer had 
any right to make ufc of the parfon’s fiieaf for any pur-» 
pofe of his own. It might as well be faid of hay, that 
it is more convenient to put it intolarge {hocks andfitha 
it from thence, becaufe it is thereby better pieferv&d t 
■ but has the farmer a -right to do fo, when by law ft 1 is 
titheable in grafs cocks?] Itjs a queftion of general 
importance j for if this mode of tithing be illegal, it’will 
• • £ affea 
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affe& the pra&ice of good huibandry in the northern 
counties. 

• 

. Lord Ellenborough C. J. I have no doubt that 
the mode of fetting out the tithe adopted in tins cafe was 
Wrong. Com muft be tithed in the firft convenient (late 
in which the tithe can be collected after the corn is cut, 
Which is in iheaves: and if the farmer adopt any mode 
of tithing which excludes or abridges the due means of 
the parfon’s comparing the tenth iheaf with the other 
nine, it is bad. Now when the iheaves are heaped to¬ 
gether in the rider, only part of each (heaf can be feen, 
and the light is excluded in a certain degree from the 
greater part of the heap, fo as to abridge the means of 
making the comparison properly. Then, however ufe- 
ful the two covering iheaves may be to prote& the reft, 
and however more convenient that ufe of them may be 
to the farmer, what right has he to make fuch a conve¬ 
nience of the iheaves, one of which he may fet out to 
the parfon. There muft at the time of tithing be a 
due. reparation of the tenth iheaf from the reft, with a 
due opportunity to the parfon of comparing it with the 
other nine iheaves: but of this he was deprived by the 
mode of tithing adopted in this cafe} and therefore it is 
vicious in its principle. 


i8ii» 


Shall cboii 
Jowl*. 


Grose J. In order to fuftain the action, it was in¬ 
cumbent on the plaintiff to ihew that the tithe was pro¬ 
perly fet out: but how does that appear ? It is a fettled 
principle, that the parfon ihould have the opportunity of 
feeing that there has been a regular divifion of the com 

di 1 

to be tithed, that he may know, whether the tithe has 
been properly fet out: but no fuch opportunity was af- 

T 4 forded 
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forded to him by the mode of tithing adopted by the? 
plaintiff*. 

Le Blanc J. The common law mode of tithing com 
muff be the fame in the north as in the iouth of England » 
though probably the inconvenience of expoffng the corn 
in the fhcaf to the hazard of the weather may be felt 
more in the one part of the country than in the other. 
The only queftion therefore could be, whether there 
were any cuftom in this particular pariih deviating from 
the common law mode of tithing: but no fuch cuftom 
was fet up, nor was there any evidence offered to fup- 
port it. Then by the common law there can be no 
doubt that the corn, after it has been cut by the fickle and 
put into iheaves, muff be tithed in the iheaf: and this is 
according to the general principle of tithing, which takes 
place when the tenth part can be fairly feparated and. 
diftinguiihed from the other nine. As in the inftance of 
grafs cut for hay: it cannot be tithed in the fwarth, but 
after it has been tedded and divided into grafs cocks* 
when the tenth part may be properly diftinguiihed from 
the reft, it is then titheahle-j though, it might be more 
convenient in many inftanceSy to put it firft into hay 
cocks: but that can only be done by confent. So in re» 
lpe£t of corn, after it has been tied together in (heaves* 
then is the proper time for tithing it, becaufe that is the 
firft ft age in the procefs of faving it,.when- the tenth part 
can be conveniently feparated and diftinguiihed from, 
the other nine. Here then the parfbn ought to have, 
had his-tithe fet out while the com was in the (heaf: 
but after it had been fo fet out a convenient time* 
to enable the parfoa upon notice to compare it with the 
left, the farmer, leaving the tenth iheaf for the parfon. 


to 
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to .take, might, without dbje&ion, put his own nine 
{heaves into large (hocks or riders, and the parfon might 
put his own tenth (heaves into (hocks to prefervc them 
from the weather: hut here the farmer put the parfon’s 
tenth (heaf into the fame (hock with his own nine, which 
he had no right to do, inftead of leaving it on the ground 
and (hocking only his own, after giving the parfon rea- 
fonable time for making the comparifon between them. 
If, after due notice, the tithe-owner does not come in con¬ 
venient time, it would be his own fault, and he would lofe 
the benefit of making the comparifon. 

Bayi.f.y J. I agree that the nonfuit was right. There 
being no particular cuftom of tithing in this pari(h, re* 
courfe muft be had to the common law mode; and 
unlefs the tithe were fet out as required by the common 
law, this a&ion is not maintainable. The general rule 
is, that tithe (hall be fet out as early as it can conveniently 
be feparated from the reft of the fubjeft-matter,. for the 
purpofe of being fet out; and it has been long fettled, 
that corn muft be tithed in the (heaf. It lies in the 
(heaf for fome fliort time in order to give it light and air, 
and two hours might. be a fair time, if the parfon had 
due notice of the intention to tithe at the time,* to give 
him an opportunity of making the comparifon: and even 
if he do not chufe to come till after that time, and when 
the (heaves have been put into (hocks or riders, if his 
tithe have been before fet out, he may (till compare it, 
{hough not (b completely, with the other nine (heaves 
in the (hock. ^ But the farmer has no right to meddle 
with the parfon’s (heaves at all without his confent. 
But it is faid, that the pra&ice of (hocking the whole is 
for the convenience and benefit of the tithe-owner, efpe- 
cially in the north, where the com is more expofed to 

rain. 
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fain* It cannot however be decided by any confideratfoit 
of convenience. In countries where the inconvenience 
was very great, it would probably give rife to a cuftora 
to warrant the pra&ice $ but where there is no legal 
cuftom, the mode of tithing muft be according to the 
common law. But the courfe which ha9 been purfued 
in this cafe can in no refpe& be proper. For notice was 
in the firft inftance given to the tithe-owner by the far¬ 
mer, that he would fometime or other, within (as it ap¬ 
pears in the refult) three weeks, reap his com and fet 
out the tithe. The whole of the (heaves when bound 
were immediately fet up in riders, and in that date the 
tenth (heaf was drawn from each rider: and if the tithe- 
owner had happened to come in fome inftances within 
two hours, in others within half an hour, after the tithe 
was fo fet out, and when the riders were taken to pieces 
for the purpofe of being carried, he would have had an 
opportunity of feeing whether his tithe had been fet out 
fairly, by comparing his tenth (heaves with the reft: but 
this was not -fo fair a mode of tithing to him as the com¬ 
mon law mode, which he had a right to iniift upon. 

Rule difcharged. 


Sttvrdkff 

26th' 


The King againft T.Harries, Efq. and C. Peters, 

Clerk. 


fyftSon m"y CLIFFORD moved for leave to file an infomfation 
be moved for . againft two iuftices of the peace for the county of 

agaiuft magif- 0 J * 

trates lot nuf- Salop, upon a charge of having improperly refufed an 

executioner ale licence^ But after ftating that the refufal was in 
t^eu office. 

an the lecond f 

term alter the offence committed, there being no intervening affixes. But fee another 

qpakasauoa of the practice m Rm v. Mtrfimll, poft. 

15 September 
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September laft, the Court doubted whether this application 
Were made in time) this being the fecond term after the 
complained of. Some gentlemen at the bar, liow* 
ever* as amici curiae, fuggefted that the fame point had 
been under the confideration of the Court a few years 
ago, when the obje&ion had been # alfo taken, that as 
application for a criminal information againft magiflrates, 
for an a Ct done ex officio, ought to be made within the 
fifft term next after the fuppofed offence; and I recol¬ 
lected and mentioned to the Court, that this had occurred 
in'the Cafe of an application againft Mr. St. Auiyn and 
Other magiftrates, for improperly refufing a licence to 
the keeper of the hotel at Plymouth dock, where the 
fame obje&ion was ftarted; but the Court in that cafe 
'finally permitted the motion to be made by the prefect 
Attorney-General, and granted a rule nifi (a). The pre- 
cife time however of this precedent could not be then 
immediately recollected. The Court were alfo fur- 
niihed with an inftance of a criminal information moved 
for within the fecond term againft Sir William Tec, z 


1811. 


The Kymo 

Hamiv 
and Another* 


(a) My note of the cafe was as follows:— Rex v. Morite, St . jiubyn* 
and ftcirri, II. 46 Geo. 3. B. R. Gibbs, Solicitor-General, and 
Eaft, moved far a criminal information againft the defendants, jufticet 
of the peace for the county of Devon , for impropniy refilling to licenfe a 
public houfe at Dock. But it appearing thnt the licence was refuted as 
long ago as September laft, and that though there were continual applica¬ 
tions to and attendances on the magiftrates in refpeft of it for fomc time 
afterwards, yet none were fo late aa laft Michaelmas term; Lord ElUn* 
borough C. J. at firft thought that the application was too late, as nee 
Being made within the firft term next after the imputed offence. But 
* on reference to a cafe within the rtcolleftion of the Solicitor-General, 
and to the pra&ice which had been generally underftood to prevail, and 
was now recognized by the officers of the Crown-office in court, that 
applications of this hind had been received within two terms, the affi¬ 
davits were fufttred to be opened, and a rule nifi was granted; which 
came on to be heard in Eafter term; when the Court Wd great doubts 
upon the merits t but the major part inclining againft the rule, it was 
finally difeturged, but without coils. 

magif- 
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inagiftrate of Somerfetjbire , in the 34th year of the king. 
But it was thought that the practice had been fubfc- 
quently revifed, and now required the motion to be 
made within the firft term; and therefore the Court 
faid, that they would look at the precedents, and gate 
Clifford leave to move this matter again on Monday. 
On that day Matter Forjler furnifhed the Court with ac 
precedent in if. 41 Geo. 3. where a criminal information 
had been in fad: refufed againft a Mr. Thomas (a), a ma- 
giftrate, after one term had intervened: and therefore 
when this motion was renewed, the Court, governed by 
this latt precedent, which was then fuppofed to be in 
point, refufed to enter into the inquiry. But a doubt 
afterwards ariling, whether the refufal of the information 
in that inttance proceeded entirely upon the point of 
time as to the term; and the Court having in the mean 
time their recolle&ion of the lirft-mentioned proceeding 
more perfectly recalled. Lord Etlenborough C. J. on Thurf- 
day , the 31ft inftant, informed Clifford , that upon an 
accurate review and conttdcration of the precedents and 
pra&ice, he was now in time to move for the informa¬ 
tion within the fecond term, no attizes having intervened. 
Clifford faid that he would fend again for the papers, 
which had blen returned into the country: but the mo¬ 
tion was not in fa& renewed. 


(«) Vide S. C. in Rex y, Marfa I I and Another , port. 
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Clark again.fi Baker. 

r J' , HE writ was fued out againft the defendant, and an 
. affidavit to hold him to bail made, by the name 
of Thomas Baker ; but the declaration was afterwards 
filed againft him by the name of Charles linker, and by 
the fapne name bail was put in for him and pcrfe&cd. 
And now the bail themfelves applied by Reader for a 
rule upon the plaintiff to ihew caufe why an exoncrctur 
fliould not be entered on the bail-piece: which Taddy 
oppofed. And the cafes of Delanoy v. Cannon (a), and 
Dring v. Dickenfon (i), were referred to; which Ihew 
that .when the writ has been fued out againft the defend¬ 
ant by a wrong name, and he has not appeared, but the 
plaintiffhas filed common bail for him, the plaintiff can¬ 
not declare againft him in his true name, as the party 
fued by fuch other name. But in Hole v. Finch (r), 
which was alfo referred to, where a defendant, fued by a 
wrong name, appeared by his right name to the writ, 
and then the plaintiff declared againft him by his right 
name, the Court refufed to fet afide the proceedings for 
irregularity. 


Thursday, 

Jun. 31ft. . 

The defen riant 
having bt cn 
fued and held 
to bail by a 
wrong ei.nftian 
name,' ut the 
plvnuif having 
declared againft 
him, and bait 
having been put 
in and perfected 
lot him by his 
right name, the 
bail cannot af. 
rewards« •bjeft 
to the irregula¬ 
rity, upon a mo- 
t.cn to enter an 
exoncreturupon 
the bail-piece. 


Lord Ellenborough C. J. We do not pronounce 
what effe& the putting in bail for the defendant in his 
right name might have between other parties and upon 
other occafions: it is fufficient to fay, that the perfons 
now applying to difeharge the bail-piece, having put in 
bail for the defendant by the name of Charley have con- 

(«) JO Eaff, jxS. (A) tiEaft, sac, (r) a tPUJ. 393. 

* eluded 
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eluded themfelve* from obje&ing that that was not hip 
true name. 


The other Judges agreed: and Bayley J, obferved, that 
the obje£lion ought to have been made fooner, that is, 
to the affidavit to hold to bail; and that the cafe of Hole v. 
Finch was nearly in point. 

Rule difcfiarged. 


Routh againjl Thompson. 

After an order 'J'HIS was an a£tion of aflumpfit, commencedby the 
king in council plaintiff on the 21 ft of June 1810, upon a policy of 

gazetted on tbe infurance cffe£led by him in his firm of P. and H. Le 
tSo7f ttTdcufn Mefurier and Co., and fubfcribed by the defendant for 
-i" 300/. upon the I2th of November 1807, upon the (hip 

Vrmldfo/lf'L K nu d Terhelfon , valued at 3500/., and on freight not va- 

majefty took, off lued, at and from Lijbon to London. The intereft was 
J.ipon, on the 

icth.and car- averred to be in his majefty, and the lofs ftated to be by 
ried in thither a J % * 

•Damp veffcl; 

and without inftituttag any proceeding in the admirflty-court there, though Portugal was 
an ally with England in the war, fold her cargo to defray tbe expence of repairs, and 
took in a loading on freight for fyndon, with which fhe failed on the td of NavrmIMfa on 
' which day hoftilitics were declaicd againft Denmark by another order of council: anw On 
the lath of November an infurance was made by order of the prize agent appointed by tlie 
captors, in conference of a letter written by him in O Shier, before the declaration of hof- 
tilities; directing tbe plaintiff to infurc 4 1 for nty account rite Damp veffej Knud Terielfon, 
•which has been detained by hie Majefty't armed pip Duchefs of Bedford, and Jar •which I ant au~ 
ehormed to a& as agent j" and concluding with exprefling the agent’s confidence that the 
plaintiff would do the beft for the intereft' J-tbe concerned: and after fuch infuratice wit 
effected, the king, by another order of council, reciting the circumftances, adopted tbe. 
Infurance. Held tint his majefty,Jisvlng a lawful poffcflion of the captured veflfeljthrough 
the ad of his officers and fervants, whole poffcflion was legalized by the previous order to. 
detain Dan'p veffeis, whethdt known to them or not at the time of the csptuiy, had ah Infer¬ 
able intereft therein} and that it was competent for him to adopt the infurance nfrde by . 
order of tbe agent appointed by the captors, whofc letter of inftrudions to infure for He 
account wasfent inhis general chaffer of agent for tbe capturing pip, and permittsdby the 
terms of it an infurance to be RRfted for the benefit of any who might ultimately appear 
to be interefted; tnd none other but hra majefty having an inter*ft in tfi* veffel feized be¬ 
fore the declaration of boftilities and order for reprifajs. - 

* peril! 
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perils of the fea. The' defendant pleaded the general 
iflue, and at the trial before Lord Ellenborough C. J., at, 
the fittings after laft Trinity term at Guildhall , a verdi£fc 
was found for the plaintiff, for 238/. lit. o d. % fubjefk to 
the opinion of the Court on the following cafe 1 

On the 2d of September 1807 an order was made by 
his majefty in council for the detention of Danijh vef- 
fels | by which it was, amongft other things, ordered, 
that a general embargo be made of all Danijh veflels, 
with the perfons and effects on board, then within or 
which lhould thereafter come into any of the ports, &c. 
of his majefty’s dominions ; and that the commanders of 
his majefty’s fhips of war and privateers fhould detain 
and bring into port all Danijh veflels} taking care to 
preferve their cargoes, fo that no damage or embezzle* 
ment lhould be fuftained. And inltrinStions were ifiued 
accordingly to the commanders of his majefty’s (hips of 
war and privateers. This order of council was inferted 
in the Gazette of the ift to the 5th of September 1807. 
On the 10th of the fame September the commander and 
crew of his majefty’s lgj$ed armed Ihip the Duchefs if 
Bedford took and detained, off the coafbof Li/bon, the 
Knud Terhelfon , a Danijh veflel, laden with^ fait, the 
pr^ferty of Danijh fubje£ts, and fcnt her into LiJbon % 
where the veflel being found fo leaky that lhe could not 
proceed to England without repair, was repaired ac- 
cordingly, and the fait was fold for the purpofe of de-, 
fraying the expenoe of fuch repairs : but no proceedings 
were inftituted in any court- of admiralty; there being 
at that time a Portuguefe court of admiralty exercifing the 
ordinary jurifdi&ion of a court of admiratau and Eng* 
land and Portugal being allies in the war.^The veflel 
being repaired, and there b$ing at that time a con- 
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Cderable demand at Lijbon for tonnage to convey BritiJtF 
property to England, the captors took on board of her a 
cargo of wines and other merchandize to be carried to 
London on freight; which would have amounted, in the 
event of her arrival at London , to 1263/. 1/. 3 d. On the 
3d of November 1807 a general order by his majefty in 
council for reprifals againft Denmark was published; or¬ 
dering general reprifals to be granted againft the (hips, 
goods, and fubjefts of the king of Denmark ,• except 
any veflels to which his majefty’s licence had been 
granted, or which had been directed to be relcafed from 
the embargo, and had not fince arrived at any foreign 
ports: fo that as well his majefty’s fleets and (hips, as 
alfo other veflels commiflioned by letters of marque or 
general reprifals or otherwife by the lords commiffioners 
of the admiralty, (hould and might lawfully feize all 
(hips, veflels, and goods belonging to the king of Den¬ 
mark and his fubje&s, &c. and bring the Line to judg¬ 
ment in any of the courts of admiralty within his ma¬ 
jefty’s dominions. On the 3d of November 1807 the Knud 
Terlelfon , with her cargo of wines, &c. failed with con¬ 
voy from Lijbon on the voyage infured, and in December 
following, ar/ived at Portfmouth s but in going from 
thence to the Downs was driven by ftrefs of weather to 
the coaft of France , where (he was loft by the perils of 
the fea. On the 28th of October 1807 Mr. Sampfon , 
being appointed agent by the faid captors,' fent to the 
plaintiff the following order for infurancc : — « London , 
28th October 1807. Gentlemen, Mr. John Leigh of this 
city having recommended me in cafe of being willing 
to make any^infurance on (hipping to your houfe, I 
have torequeflt the favour of yourinfuring for my account 
the Danifb veffcl named the Knud Ttrkelfon , which has 

5 *• been 
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* hevn detained by his maje/ly*s armed jhip Duchefs of Bedford* 
and for which lam authorized to aSt as agent. The Knud 
Terhelfon is 350 tons burthen, &c. and valued in 3500/., 
which fum I beg you will infure, as alfo the freight flie 
may make as intereft may appear by her bills of lading 
hereafter. The fhip is not armed, and will go from 
hence to London with or without convoy: you will there¬ 
fore govern yourfelves accordingly. She is to fail in die 
. courfe of a few days hence, and I wifh her to be 
infured againft all rifks. I have no doubt, from the 
recommendation of Mr. Leigh t that you will do the beft 
for the interef of the concerned. (Signed) J. J. Sawpfon. 

The plaintiff, on the receipt of this letter on the 
12th of November 1807, procured the policy in queftiont 
to be underwritten by the defendant, at and from Lifooti 
to London , at a premium of 12 guineas per cent., to re¬ 
turn 5/. per cent, for convoy. The infurancc was de¬ 
clared to be 3500/. on the fhip Knud Terhelfon valued at 

r % 

3500/., and on freight; but the freight was not valued 
in the policy. None of the officers or crew of the 
Duchefs of Bedford aft owners of that veffbl: neither is 
his majefty the owner thereof, otherwife than as having 
|pred the fame as an armed fhip, to be employed as fuch 
for a limited period in his majcity's fcrvice. On the 
22th of June 1810 the following ofdcr was made by his 
majefty in council. Whereas by his majefty's order in 
council of the 2d of September 1807 it was ordered, that 
the commanders of his majefty’s fhips of war and pri¬ 
vateers fhould detain and bring into court all fhips and 
veff^ls belonging to the fubjefts of the'king of Denmark , 
. or bearing the flag of the king of Dennett? but that the 
utmoft care fhould be taken for the prefervation of the 
cargoes on board, &c. And whereas it has been repre- 
Voi* XIII. U fented 



RoirTH 

againft 

Tuouriojc, 



S 75 


CASES in HILARY TERM 


i8xx. 


Routk 

againft 

Thompson. 


fcntcd unto his majcfty, that on the loth of September 
1807, his majcfty’s armed brig Duchefs of Bedford, under 
the command of Capt. R. Milford, took and detained off 
the coafl of Lijboti a Danijb fliip called the Knud Terhel - 
fan, laden with a cargo of fait, the property of the king 
of Denmark ; and that the ihip being fo leaky that (lie 
could not proceed to England without repair, flie was 
fent into Lijbon , where flic received confiderable repairs, 
and her cargo of fait was fold to defray the cxpences of 
fuch repairs: and upon the completion thereof the faid 
fliip Knud Terhel fin, having on board a cargo of wines. 
See. to be brought to London on freight, failed upon the 
voyage to London , but was driven by ftrefs of weather 
upon the coafl: of France in December 1807 and totally 
loft : and it hath been further reprefented to his majcfty 
that the faid Capt. Milford did on the 12th day of 
November 1807 caufc an infurancc to be effe£tcd by 
Mcflrs. P. and H. Le Mefuricr of London , Merchants, 
{i. c. the plaintiff,) for 5500/. on the faid {hip and her 
freight : and whereas it is judged expedient that his ma- 
jejly Jhould adopt and approve of the faid infurance and ait- 
ihorlfe, as fir as in law-he nicy, the recovery thereof ; his 
majcfty doth # therefore, by and with die advice of his 
privy council, hereby adopt and doth approve of the faid in¬ 
furance ; and doth hereby permit and authorize the faid 
Meffrs. P. and H. Le Mcfuritr and Co. to fue for and re¬ 
cover payment of tiic fums thereby infured for his majef- 
tfs bin fit, and to make the neccffary averments in any pro¬ 
ceedings at law for obtaining a legal determination upon the 
rights of the agents effe£ling the faid infurance to recover 
and enforce payment thereof for the benefit and on behalf of 
his majjly, but fubjeft to the condition that Mellrs. P. and 
//. Le Mefuricr fhall hold whatever fumof money they may 

-recover 
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tecover, after payment of all expences incurred in the re¬ 
covery thereof, at the difpofal of his majefty: whereof all 
perfons concerned arc to take notice and govern tliem- 
felvcs accordingly. (Signed) IV. Faukener * 9 

The defendant has paid the premium into court; and 
no proceedings were ever had in the admiralty court or 
elfewhere againft the faid fhip Knud Tcrkelfon , for the 
purpofc of condemning her as a droit of admiralty to his 
majefty. The qurftion was, whether the plaintiff were 
entitled to recover ? If he were, the verdift was to 
Hand: if not, then a nonfuit was to be entered. But 
the fpecial cafe might be turned into a fpecial verdifl, if 
the Court thought fit. 

Richardjon , for the plaintiff, made two queftions: 
ill. Whether the king had an infurable intcrclt? 2dly, 
Whether this inlurance can enure to his majefly’a benefit? 
In affirmance of the former, he relied on Lucam v. 
Craufurd (a), Routh v. Thompson (£), and Stirling v. 
Vaughan (c). In the firft of thefe cafes, the plaintiff 
finally recovered on the king’s intcrcft, (hough the vef- 
fels were not only detained and indued, but moft of 
them were alfo loft before the order for rdprifals iffued ; 
whereas here the infurance was not effe&ed till after the 
order of reprifals againft Denmark . This cafe therefore 
is fo much the ftronger in fupport of the king’s intereft 
in the captured veffcl. The capture and detention gave 
the king a legal poffcffion, which it was competent to 
him to infure : and if he were legally poffeffcd, he had a 
right to employ the (hip for freight, and the freight 

(«) l New Rep . 169—319* and Park, 360—4. 

(6) II£47,428. (0 lb. 619. 
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would be due to him. [Ld. Ellenborough C. J. faid thaff 
there was no doubt either here or elfewhcre but that the 
king could infure on the ground of his hating a legal 
pofleffion of a veflel taken from an enemy.] Then> 
adly, this infurance may enure for the benefit of 
the crown. The rule, quod omnis ratihabitio retro 
traliitur, et mandato priori vequiparatur, laid down 
by Lord Coke, and applied to the fubject of infurance by 
Buller J. in JVolff v. Horncajllc (a ) 3 and by Lord Ellen* 
borough C. J. in Stirling v. Vaughan (b), goes the whole 
length of this cafe. The captures were made under the 
authority of the crown, and the crown had an intcreft 
either general or particular in the prefervation of the 
captured property. Then L.. perfons employed to make 
the capture had an incidental power to do l'uch a£ts as 
were lawful and proper to be done for the prefervation of 
the property, and which tended to the king’s benefit, fuch 
as to infure it; and though the king might afterwards re¬ 
nounce the il& ; yet if he did not, it enures for his be¬ 
nefit. In Lucena v. Cranfttrd (c), the letter of Mr. Reft 
of the treafury, fignifying the king’s aflent to the infur- 
ances, was written after molt of them had been effected ; 
and yet no dillin£lion was taken between the cafes in 
that refpeiT. It may be faid lit re that the order for in-*, 
furaiice fent by Sampfon , being liated to be “ for my ac¬ 
count excludes any contemplation of the king’s inte- 
reft : but he could not mean by that exprelfion his own 
benefit, individually ; becaufe lie afterwards adds, that 
lie wps authorized to a£l «« as agent for the Dani/h (hips 
detained by his majefty’s armed fliip the Duchifi of Bed¬ 
ford” « On my account ” therefore meant no more than 


{a) i Eef. c f Pu’.’. 3x3. 
(c) Vide ib, 6*5. 


[b) Vide 11 Ejftt 6zo, 3. 
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that he was to be anfwerablc for the premiums. Then if 
any adoption of the infurance were capable of being 
made in this cafe by the crown, it cannot be denied that 
it has been done. 

Carr, contra, contended, firft, that the infurance was 
not effected in the firft inftancc on account of the king, 
but of the captors; and that the king could not, by any 
fubfequent adoption, make an infurance enure to the be¬ 
nefit of the crown which was really made for the benefit 
of others : though he admitted that if it had been efl'en- 
tially made on account of the crown, but without* any 
previous authority, the king might afterwards adopt it. 

I le relied on Routh v. Thompfon (a), [But Lord Ellen - 
borough C. J. obferved that it was cxprefsly Hated as a 
faff in that cafe, that the infurance was made on account 
rf the captors.'] To which he anfwercd that the circum- 
ftances of the two cafes were effentially the fame, with 
the addition of the fubfequent adoption of the infurance 
by the crown in the order of council proved in this cafe, 

[And in anfwcr to another obforvation of his Lordlhip, 
that fome of the policies in Luccua v. Craufurd were ef¬ 
fected before Mr. Rofds letter from the treafury, adopting 
the infurance j] he endeavoured to diftin^uifli the cafes, 
by faying that the Dutch commilfioners there were the 
appointed agents of the crown. [But it was again ob- 
lerved that the commilfioners had no cxprels authority 
to infurc; and in fa£t their firft application to the trea¬ 
fury to authorize the infurance had been rejeClcd : and 
ia Stirling v. Vaughan there was no fubfequent adoption 
by the crown to do away the efreCl of the fad found in 
the cafe.] Still, he argued, that it was a queftion for 

(0) 11 Esfl , 428. 
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the jury on whofe account the infurance was made. 
That in the lafi trial of Crattfurd v. Lticena, Lonl Ellen - 
borough had dire&ed the jury, that if any of the king’s 
fubje&s effeft an infurance on account of and for the 
benefit of the king, his majefiy may adopt it; the pro¬ 
priety of which dire&ion was recognized by the 
Houfe of Lords : and he infilled that in this cafe the 
fame quefiion (hould have been fubmitted to the jury, 
and that the evidence Hated fliewed that it was not ef¬ 
fected for the crown, but for the feparate interefi of the 
captors; and therefore could not be adopted by the 
crown. [Lord Ellenl'crorgh C. J. For whqt reafon then 
was a fpecial cafe referved, in whic h it is referred to us 
to draw the conclufion, whether upon the evidence this 
infurance could enure to the benefit of the crowu. The 
general fads were agreed to be Hated here, leaving 
it to the Court to draw that conclufion, if it might be 
drawn. In the former cafe, th- conclufion of fad 
was drawn, that the infurance was made on account 
of the captors. 11 ut where it is a mixed matter of 
confiru£lion, it is more proper for the direction of the 
Court to the jury. The party directing the infurance was 
•appointed agent for the captors, which captors were them- 
fclves in one fonfe the agents of the crown, ami there¬ 
fore it brings it to the fame quefiion. Then, by the terms 
of the letter of infir udlion for making iniur.itice, the 
agent’s correfpondents were to « do the bell for the in - 
tcnjl of the concerned .” The agent at the time did not 
know to whofe benefit the prize would accrue, nor was 
it neceflary that he (hould know the very perfons in- 
terefied ; therefore he wrote for the infurance to be 
made for the benefit of thofe concerned : then, if it turn 
out that the interefi to be infured was the intcrcfi of the 

• crown. 
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crown, why may not the crown adopt it ? And admit¬ 
ting that a prize-agent has no authority without fitch 
adoption to bind the crown by making infurance; yet if 
he do an aft for the benefit of the crown, the crown may 
adopt it. Bayley J. In Stirling v. Vaughan the captors 
had an infurable intereft; whereas here nobody but the 
king had an infurable intereft.] He then admitted that 
if he could not diftinguilh this cafe from Craufurd v. 
Luce nit) and Stirling v. Vaughan, the defendant could 
not fuccecd. But he obferved further, as to Craufurd v. 
Lucena , that the Dutch lhips were feized and detained 
under a previous order from the crown to bring them in ; 
whereas here the Danijh fliip was captured de bene cfle, as 
it may be faid, upon fpeculation ; and not in confcqucncc 
of any order from the crown known at the time. In 
that cafe too all that were brought in were condemned, 
though fomc were loft before, and the condemnation 
would refer back to the capture : but here there was no 
condemnation; which there might have been though the 
fliip were loft : it might have turned out that the fupooled 
prize was a Danijh fliip under the protection of a fit itljb 
licence ; or there might have been meritorious circum- 
ftances attending her to induce a reftoratioti by the crown. 
fLord Ellenborough C. J. We can pre-fumy nothing upon 
the fubjeft : we only look to fee whether the fliip were 
lawfully poflefled by the captors. Bay ley J. The more 
improperly the capture was made by thofe in command 
of the king’.s fliip, the more ncccflary it was that the in- 
tereft being in the king, the infurance fliould he adopted 
by his majefty, to enable him the belter, in cafe of a 
lofs, to indemnify the captured.] He then referred to the 
cafe of the Vlad Oycn [a), to (hew that condemnation is 
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necefiary to transfer the property in a prize: but the 
Court thought that immaterial, upon a queftion whether 
the crown, having through its agents, the captors, a 
lawful pofleffion, might not infure; though he argued 
that the {hip was not in pofleffion of the crown, but of 
tliofe who had taken her upon fpeculation, without the 
authority of the crown. 

Lord, Elt.f.nborougii C. J. The points made for 
our confiderution arc, firft, whether the king had an in- 
furablc intereft, fupr.ofing he had been apprized of his 
right at the time when this infurancc was made, and had 
determined to infure it; and next, whether he could 
adopt it after it was made. The fadbs are, that after a 
proclamation by the king in council for the detention of 
DaniJ}} veifels, an armed (hip in his majefty’s fervice took 
pofleffion of the Danijh {hip in queftion. Was it taken 
on behalf of the king ? It was taken by his fervants in 
an' armed brig engaged in his fcrvice i and if not taken 
piratically muft have been taken for him. The king 
therefore had pofleffion of the DatiiJIj veflei: for as be¬ 
tween his mnjefty and ihofe who were acting on his be¬ 
half and under his authority, and who were accountable 
to him if they damaged or embezzled the property, their 
pofleffion was for tins purpofe liis pofleffion. Then had 
the king a lawful pofleffion ? Was it ever made a queftion 

in a court of law, whether the king were a wrong-doer 
* 

in feizing the vcflels of a foreign nation ? If then his ma- 
jefty had a fawful pofleffion, may he not infure the proper¬ 
ty agalnft lofs ? He was legally competent to do fo,though 
not in the pradlice of infuring his own (hips of war. 
But it may be faid that he knew nothing at the time of 
the inilfance, It was effected however by the order of 

his 
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Ins officers, whole duty it was to take care of the proper* 
ty, and who were rcfponfible to him for it. Then may he 
not adopt the ad ? The infuratice is not indeed made in 
terms in his majefty’s name; but it was made by the direc¬ 
tion of Sampfon, who had been appointed agent by the cap- 
tors for the prize: but the captors had no interefl of their 
own in it, and therefore for their own benefit they were not 
competent to appoint an agent: they mull therefore bo 
taken to have appointed him as agent on the part of the 
crown, whofe fervants and agents they were. Then 
Sampfon writes the letter authorizing the insurance to be 
made, and therein he defires infurancc to be made “ for 
my account.” That certainly was not intended as a direc¬ 
tion to infure his own individual intorell, but merely 
that credit was to be given to him for the premiums: and 
lie proceeds to Hate that the infurancc is to be made of 
the Dtimjb vcfi'el Knud Terhljln, ft which had been de¬ 
tained by his majefty’s armed fliip Duchcfs of Bedford, 
and for which he was authorized to ad as agent.” There 
was no communication of the names of the particular 
perfons for whofe benefit the infurancc was to be made ; 
nor was it neceflary that the agent fliould then know who 
they were : but it was to be efleded in the name of the 
agent for the benefit of thofo who fliould be* concerned 
in intcrcft : and the underwriters bound thcmfclvcs to 
indemnify thofe who fliould appear to be interefted in 
the prize, in cafe of lofs: it mult therefore enure for 
the benefit of the crown, which alone had any interefl: 
in the captured veil'd. The crown then having an 
i/ifurablc rjght afterwards adopted this ad of its fervants 
and agents. And if the policy were made for the benefit 
qf thofe concerned, and the crown were concerned in in- 
terdl, there can be no doubt that it may adopt the ad* 

and 
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1811. and it has adopted it. The cafe of Craufurd v.Lucena it 

* full in point to this : the Dutch commiffioners were 

ROVTH i 1 r • 

again!) ftrangers to the property before it came within the ports 

Thompson. ^ this kingdom, though connected with it in truft 

when it was brought there: but the crown afterwards 
adopted the infurances effr&ed by their directions; and 
the Houfe of Lords held that to be a valid adoption, as 
well in refpedt of the ftiips taken before as afterwards. 
Here then there was an adoption by the crown of the a£fc 
by which the property was acquired j and there was alfa 
an adoption of the infurancc made afterwards to protect 
it. By the adoption of the a£fc of taking poffeffion, there 
was an infurable interefL in the king; and the adoption 
of the infurance gave him a!fo an intcrcft in the policy. 
The fa£ls therefore being exprefsly ftated from whence 
this conclusion may be drawn, and which it was left to 
us, by the ftatement of the cafe, to draw, there is 
no occafion to fend the qucllion again to a jury. 


Crose J. Confidcring the principles upon which the 
cafe has been argued, and the cafes which have been be¬ 
fore decided upon tliofe principles, I am clearly of opi¬ 
nion, without going over the fame grounds again, that 
the plaintiff is entitled to recover on the averment of in- 
tcreft in liismajefty. 


Le Blanc J. The Danijh veffel, which is the fubje£fc 
Of this infurance, was taken poffeffion of by the officers 
and crew of an armed fliip in the fervice of government, 
under an order of council, fhortly after the order iffued j 
and while the veffel continued in their poffeffion an order 
was fent by them to the plaintiff to make infurance on 
her5 and the argument has turned chiefly upon the terms 

of 
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of the letter direiling that infurance to be made. It has 
been contended that it was an order to infure on behalf 
of the officers ami crew of the armed {hip: but upon 
attending to the terms of the letter, it is not fo confined. 
The direction in the firft place to infure “ on my ac¬ 
count” was neither meant by the writer, nor underftood 
by his correfpondents, as an order to infure his individual 
intcrell as agent \ nor docs he order the infurance to be 
made on behalf of the captors ; but it is to be made on 
his account, in the charter, as he afterwards drferibes 
himfclf, of agent for the Danijh veflel Knud Terkclfott, 
detained by Ms ma jelly’s armed {hip Dachfs of Bedfordz 
and he concludes by faying that he has no doubt that the 
bed will be done for the intcrell of (he concerned. It 


i8ix. 

Room 

agatnft 

TBomrsov* 


is argued however that this is not diHinguiffied from 
the former cafe cf Rouih v. Thompfon^ where the in- 
furance was cxprefsly Hated to be made on account of the 
captors: but here (hr order is in more general terms; 
for it is to infure on account of the agent. Sampfon con¬ 
trails as agent, and the infurance Is ordered to be made 
for him in that character : it would therefore enure for 


the benefit of the party or parties for whom it Ihould 
turn out that he was agent. Then the queftion will be 
whether the party in whom the intereft appears to have 
been may not adopt the ail of the agent, and whether 
the fubfequent ratification (hall not be referred to the 
prior order ? That is decided by the authorities. Here 
then the crown lias adopted the infurance. And that bring* 
it to the fecond quellion, whether the crown had an infur- 
able intereft ? The Danijh Ihip, it is faid, was Hopped, 
iiot under die Authority of the crown, but upon {pecula¬ 
tion, that fuch an order might be iflued; and that it was 
not probably known to the captors at the time that fuch an 

order 
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order had ifiucd. So it may be faid that the infuranc® 
was upon fpeculation that the captors might ultimately 
receive a benefit from it by the favor of the crown: but 
if there exifted, at the time, an authority to detain or 
capture the vefiel, whether the captors did or did not 
know it at that time is not material: the crown in whofe 
fervicc they were may, if it pleafe, adopt their a£t. 
Then if there were a lawful pofieflion in the crown 
through its officers and fervants, the agents appointed by 
the perfous in the aftual pofieflion of the captured vefiel 
might infurc it ♦, and that would bring the cafe within 
the authority of Cranjurd v. Lttcena. Condemnation 
was not neceflary to give the crown a lawful pofieflion at 
the time. I do not confider Stirling v. Vaughan (a) as a 
cafe deciding that the verditt could not have been fup- 
povted on tlie count averring the intcrcft to be in the 
crown: it was fufiicient to deckle that cafe that the 
captors had an infurable intcrcft under the a£t of par¬ 
liament } for if the verdift for the plaintiffs were fuftain- 
able on either of the counts, there was no ground for a 
new trial. It was therefore unneceflary to come to a 
final determination on the ether point. None of the 
former cafes therefore have decided againft an infurable 
intcrcft in the crown in this cafe. 


Bayi.ey J. No fair doubt has been raifed in this cafe. 

It is clear I think that the king had an infurable intcrcft: 

and I fee nothing in the cafe which fhews that the pofi'ef- 

fion of the captors was not a lawful pofieflion. It is faid 
■ 

that the Darjjti vefijl was taken upon fpeculation before 
the captors could have known of the order of cpuncil 


authorizing 
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authorizing the detention : but that is begging die ques¬ 
tion. It is poffible that the captors might have known it 
at the time : but if they did not, and did make the cap¬ 
ture upon Speculationyet if there were an autho¬ 
rity exifting at the time, that is enough. Suppofing 
however that the capture was wrongful, on the part of 
the captors; Hill I am by no means clear that the crown 
might not infure the captured vcficl. How would the 
cafe ftand ? There would be a capture of a vefl'el by the 
king’s officers \ and if that were wrongful, the king would 
be bound in honor to make reftitution or compenfation 
to the injured party. /Then an infurance made on that 
pofieffion would provide a fund out of which compen¬ 
fation might be made in cafe of a lofs. But here the 
king had a lawful poffcffion, and there was no intereft in 
any other than the king, for which an agent could be 
appointed. Then why might not the king adopt the 
aft ? In the former cafe of Rot/th v. Thompfon the Court 
confidered themfelves to be lied down by the prccife faft 
ftated, that the policy was made on account of the captors^ 
which precluded them from looking at any other intereft. 
In Stirling v. Vaughati there was another defeription of 
perfons, the captors, in whom the intereft^ was averred 
in one of the counts, who clearly had an infurablc inte¬ 
reft under the prize afts, and therefore die Court ap¬ 
plied the infurance to dicir intereft, as being that which 
was the more likely to have been in the contemplation of 
the party making the infurance, but without excluding 
that of the crown : and whoever reads through the cafe 
muft fee that the Court confidered that if there had 
been no intereft in the captors, they would have fup- 
ported the policy upon the intereft of the king. But 
there is another consideration which bears upon the 

queftien; 
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•Si i* queftion: could the agent who procured the infurantfft 
- irr have recovered back the premiums paid by him if the 

jlou m , * 

agawft crown had not adopted the infurauce ? I fliould think 
Thompson. not . b ccau f c G f the choice which the crown had to 

adopt it; in refpeft of which the aflurep would have 
incurred the rilk. If a prize-agent will advance his mo¬ 
ney for the premiums, upon the hope that the crown will 
adopt his a£l, the circumitance of his not having a valid 
claim of intcreft in the prize without fuch adoption 
will not preclude the right of the crown to adopt it. 

Poflea to the Plaintiff.' 


Dobree and Others againft The East India 

teb. jth. ^ 

Company. 


Under the com¬ 
mon printed 
form of the Eaft 
India Com¬ 
pany’s charter- 
parties, the 
company are 
warranted in 
•(lifting rod • 
afting con¬ 
jointly with his 
nujefty’* go¬ 
vernment, at 
their requifi- 
Cion, in fending 
their chartered 


r p , HIS was an a£lion brought by the plaintiffs, as own¬ 
ers of the (hip Bi.ftridgc , againft the Eaft India Com¬ 
pany : the declaration contained counts for the ufe 
and hire of llie fliip for a certain fum; for the ufc and 
hire of her upon a quantum merucrent; for work and 
labour; for money paid, laid out and expended, and the 
other commbn counts j and on noiraffumpfit pleaded, a 
verdift was found for the plaintiffs at the trial before 
Ld. Ellenborough C. J. at Guildhall, for 30,000/. damages* 


wafhke P «pedi- fubjeft to die arbitration of merchants as to the quan- 
tion againft the tum an( j t0 opinion of the Court upon the following 

king's enemies, ’ » * ■ * o 

under the com- cafe. 

king’s°offictr« The (hip Bujbridge of 771 tons burthen, having been 
fheftmT ^nd originally built for the fervice of the Eaft India Company* 

a lh.-p if that 
defcnptipn is 

ftill under the charter-party, though alterations were ordered to be made in her upper works 
by the company, to enable her to carry a larger number of guns, &c. than her ftipulated 
force; and though a king’s officer affumsd the command of her, and hoified the king’s 
broad pendant on board. 

and 
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and haying completed her fix regular voyages under other 
owners, was on the 29th of Nov. 1795, * n confequence 
of the company’s propofals to take up certain extra (hips 
for bringing home merchandize from Bengal for one, 
two, three, or four voyages, tendered by the plaintiffs, 
her then owners, to the company “ for one voyage to 
India or China” which tender was on the 9th of December 
following accepted by the company at the freight of 34/. 
per ton on the Chip’s regiftered admeafurement; and 13/. 
ioj. per ton for furplus tonnage. Previous to the (hip’s 
failing on the voyage, a charter-party in the common 
printed form [a) was entered into and executed by the 

plaintiff 


l8iu 


Donate 
and Others 

The East 
India 
Company 


(a) The charter-party* which made part of the cafe* was the common 
printed charter-party of the Eajl India Company* with the blanks filled 
up: and the words particularly referred to were thofe in the firft page* 
whereby it was witnefied that the owners “ let to freight all the faid 
** /hip (Mu/bridge, of 771 tons*) unto the fa.d United Company* and 
•« that the faid United Company have hired and taken to freight all 
** the faid /hip* for a voyage with her to be made ns hereafter men- 
** tioned* in trade * wdaljo in warfare, aid on any ether fervlce wbatfoeverp 
" as the faid Company* or any of their governors* prefidents, Sc c. au- 
** thorized* Scc.Jhall require or direfl." And thtfc fuithcr words in p. 19 .: 
«* Provided always, and it is hereby covenanted and agreed, that during 
** the faid /hip’s (lay in India or China , the fa : d Company’s presidents* 
«* fadors* and agents /hall have liberty to employ her in trade, and a/fo in 
** warfare * or othenoife bowfoever 9 and fiiali have liberty ft let out the faid 
*» Jbip to freight for the faid Company’s foie benefit* for fo long time as 
** they pleafe* not exceeding the faid 11th of February 1798 * but after 
** the faid nth of February 1798* the faid /hip may return for England , 
“ and the faid Company /hall not be liable for any further demorage* or 
44 any damage that may accrue by her detention after that time.” It 
was alfo therein covenanted and agreed* (p. 3.) that the /hip fhoulc^ 
be ** well and fufficiently victualled* tackled* and apparelled* and alfo 
44 well and fiitficicmly furnilhed with all neceiTary /lores, 16 pieces of 
** ordnance mSUntrd . so whereof ft ball {fry founders on the main deck, and 6 
** Jball be 4. pounders on the quarter deck. 45 barrels of gunpowder. Jbot 30 
« rounds, ammunition and furniture equal to and fujfieicnt for fucb a Jhip and 
«* voyage ” It w-tsfur'hcr covenanted tliat the maflr r , together with 
« the (hip* officer:, and /hip’s company /hall, in and during the faid in- 
“ tended voyage* with t»e faid /hip and boats, at fra and in port, toge- 
« thfcr with luth part of the (hip's company as (hall be neceflary, not 

“ cxcccdinf 
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plaintiff and the company on the jft of JHay 1796 ; arfff 
on the 29th of July 179 6 the Bujbridge , being in all re- 
fpefts equipped and manned in the manner prescribed by 
the charter-party, was dcfpatched by the company on her 
deftined voyage for Madras and Bengal. In March 1797 
flie arrived in Bengal river; and her arrival was immedi¬ 
ately notified by Captain John Dohree , her coihmander, 
to the governor-general in council. On die 14th of the 
fame March the captain received official notice from the 
company’s board of trade at Calcutta , that the Bujbridge. 


*' exceeding at any one time 30 men, unto, from, and upon the land, 
*« in a defensive and offenfive manner, in trade and alfo in warfare, if 
** fo required as afortfaid, be ready to ferve, and fhall accordingly ho- 
« neftly, faithfully, and manfully ferve the faid company, their fa&ors 
41 and afligns.” And the owners and mailer covenanted, that the maf- 
ter for the time being ihould obey the company’s orders, and thofe of 
their governors, fee. abroad: and that it Ihould be lawful for the com¬ 
pany, their proficients, &c. if they faw caufe, to remove , refiore, and eon -• 
tinut the mafler end officers cf the Jbij> j and that no officer Ihould be em¬ 
ployed on hoard who fhould be difapproved by the company, their 
govemois, &c. But “ if the company’s prefidents, agents, or chief 
“ factors abroad fhall difplace or remove the mailer or any officer or 
«* officers of the fhip for the time being, that then and thereupon the' 
“ next in degree to fucli mailer or other efficer or officers fo removed or 
4 * difplaced, who fhall be approved by the prefident, &c. fhall fucceed 
** to his or their employments, &c. And if luch new mailer or other 
* ( officer or ^officers fhall not be received into, or fhall be kept out of 
** fucli their employments,” &c. the company fhall be difeharged from 
all their covenants in the charter-party. By another part, (p. 17.) Jn 
default of loading the Ihip within four months after her arrival in India, 
fhe was “ to enter into demurrage of 20 1 . 161. id. a day, for fo long 
** time as fhe fhall be detained in India , &c. within the faid limits, 
“ in the fervice and employment of the faid company; which deten- 
“ tionjhallnnt exceed the nth of February 1798.“ But by mother 
claufe, (p. 18.) “ The company Ihaii not allow or pay any demurrage 
A for the time the faid fhip fhall take up in amending any defers, ex- 
u cept as after-mentioned} he. Jf the faid fhip (ball be employed by 
** the Company in warfare, and fhall receive any damage in offenfive 
“ fervice againilr an enemy; then and in fucb cafe no deduction from 
“ the faid demurrage fhall be made for any time abfqlutely and necef- 
“ farily loft by repairing the faid damage arifing in fuch offenfive fer- 
“ vies.’*. 


*5 


would 
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would be loaded and difpatched for Europe with all pof- *8i i. 

iv 

fible expedition | for which fome preparation was ac- 
cordingly made at a certain expence to the owners. On •*»«* 
the 29th of the fame month Captain Deforce received of- The £/rr 

ficial notice from the faid board, that the (hip would he company, 

detained till June , and would be kept in Diamond Har¬ 
bour. On the 8th of April 1797 Captain Ddbrce re¬ 
ceived another official notice, that “ bisJbip was required 
** for a fervice of emergency, and that (he iliould be got 
** ready for fea with all pra&icable expedition. That her 
«* P re f en t fir ce wax to be tncreafed as much as her conjlruc - 
%t tion , the fvze of her ports, life, would admit of ” And he 
was further di reded to inform the board tf of the number 
u of & ufu i the weight of metal Jhe was capable of 
** carrying , and the number of feamett Jhe would require 
u upon fuch increafed equipment , and the number of foldiers 
w proper to feme as tnarines.” In anfwcr to this. Captain 
Deforce in his report to the board, after requeuing the 
board « to recoiled: that the {hip was on her la ft voyage, 

<c dated his opinion that 26 guns of 9 and 12 pounders 
“ on the gun-deck, and 10 guns of 6 and 4 pounders 
*5 on the upper-deck, making in all \6 guns , would be as 
“ much as the (hip would be fit to bear. That her prt- 
** Jent compliment of feamen Jhouldbe increafed to 200 Euro-‘ 

<r peans, or two natives for one European ; and the num- 
a her of foldiers to ad as marines, fifty.” The fervice 
of emergency alluded to in the order 'of the 8th of 
April 1797 was a hoftile expedition projected by his majef- 
tfs government at home againft the Spanijh fettlement of 
Manilla, within the limits of the company’s exclufive 
trade; his majejly being then at war with the king of Spain: 

Sn aid of which expedition, and of his majefty’s troops 
and (hips employed therein, the afiiftance of the Eafi 
" Vol. XIIL X Indies- 
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India Company’s (hips and forces was applied for and 
obtained from the company, and die (hips and forces of 
his majefty and tliofe of the company were conjointly m • 
tloyed on the faid expedition under bis majeffs officers. 
In confequence of which the company, after the deter¬ 
mination of the Manilla expedition in 1803, preferred a 
claim to his majefty’s government at home for reimburfe- 
ment of the expeuces the company had incurred there¬ 
in ; and is fuch claim, amonglt charges for Turns paid to 
the owners of other (hips, a charge for the fan of 
6083/. 6 s. 8 d. paid by the company to the plaintiffs for 292 
days demurrage of the Jhip Bulbridge in India, after the 
rate provided by the charter* party, was included. And at 
the foot of fuch claim there w as a note, dating, that the 
owners of fcveral of die iliips had made very large de¬ 
mands on the company, in addition to die fums therein 
mentioned, and which demands were then waiting the 
decifion of this Court. The claim for the faid fum of 
6083/. 6 s. 8 d. was allowed in account by government : 
but the lords of his majefty’s treafury refufed to pay any 
further fums for the ufe of the owners of the faid (hip* 
The company's government in India having determined 
to convert the Bujb> idge into a fighting (hip for the faid 
expedition, *by an official order of the 18th of April 
1797 directed Captain Dobrce to increafe his ihips’s force 
to 26 twelve pounders, and 10 fix pounders, with a 
proper compliment of men and ftores; in which order 
it was ftated, that the charge for the men exceeding the 
charter-party number, as well as all other expences con- 
fequent upon the increafed equipment, would be defrayed 
by the company. The (hip was alfo directed to be vic¬ 
tualled for fix months; “ and Captain Dobrce was de* 
fired” to report the additional dock he would require jf 
10 bo 
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Kewoifld engage to provide it. Captain Dobree having hi *8n# 
hSi anfvlrer engaged to provide the additional ftocfc re- dm* 7* 
tjuired, and having fuggefted certain neceffary alterations v®^**** 
in the upper •worts of thejbip, to accothtnodhteher to her new The East 

character of a Jhip of wan by an order of the 24th of compaty. 

April 1797 it was officially notified to him that thofe al¬ 
terations Jhould be made, and that the expence for extra¬ 
carpenters would be made good by government. While 
thefe alterations were in progrefs, Captain Dobree on tha 
9th of May 1797 received an official notification, « that 
•* the governor-general in council had countermanded 
“ the order for arming his fhip, and had refolved that 
u fhe fhould proceed to Madras, where he would re- 
“ ceire the inftru&ions of that government refpeding 
“ her fubfequent deftination.” The order ftated that fhe 
Was to go in ballaft, or as light as fhe could be loaded 
for fea confidently with her fafety : and he had a lift in- 
clofed of u the ordnance, military {lores, and rice’* fhe 
was to carry; and the fhip was directed to be got ready 
with all poffible expedition. But by another order of the 
15th of May 1797 he was ftill directed and authorized 
M to have the propofed worts and alterations on board the 
Jhip executed s the expcnce of which would be made good 
by the company.” That the particular works and altera¬ 
tions dire£ted by the faid orders of the i8th^f pril, 24th 
April, and 15th May 1797, were done and performed by 
extra-carpenters* at the company’s expence $ which was 
reimburfed by government to the company. On the 
29th of June 1797 Captain Dobree was ordered to pro- 
ceed with the Bujbrulge to Madras, and **to take under 
** his convoy and command five other of the company’s 
H fhipsfor die purpofes of the faid intended expedition.** 

On the 20th of July the Bujbridge failed for Madras 
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tritfi tw6 of thofe (hips which were ready under her «H*» 
voy *, and having beaten up againft the monfoons, with 
fome damage to the (hip at that feafon of the year, and 
lofs to the owners, (he arrived at Madras with the (hips 
under her convoy on the 29th of March 179% and 
Captain Dobrce was immediately ordered by the Madras 
government “ to put himfclf under the command of Lieu¬ 
tenant Kempt, one Ilf his majejifs officers” and who had 
alfo been appointed agent of tranfports for the expedition 
by the Madras government. On the 2d of September 
1797 Lieutenant Kempt, in confequent of previous orders 
from that government to Captain Dobree to receive him 
and his fuit on board, for which it was (aid that a fuit- 
able compenfatimi wobld thereafter be made, came with 
bis fuit on board the lhi {bridge, and hoijled the king*s 
pendant, and ajfumed the effective command of the Jhips 
Captain Dobree from that time forwards until the termi¬ 
nation of the expedition a£ting under his command. The 
Bujbndge, having received certain military (lores and 
money on board, with dire&ions to take in more and 
her allotment of troops at die place of rendezvous, 
failed from Madras on the 3d of September for the har¬ 
bour of Pulo Penang, the general place of rendezvous 
for the expedition, and arrived there on the 26th of Sep¬ 
tember, and remained there under Lieutenant Kempts 
orders until the 26th of November following, in company 
with the whole fleet, which was there aflembled in great 
numbers-, confiding of his majefty’s {hips of war, and of 
certain regular and extra (hips of the company, and of 
the country vcfiels which had been taken upon fpecific 
freights by the governor-general in council for the faid 
'expedition* During this time th e'BuJbridge was filled 
trkhfoldiers fend military (lores. On the the 2jfthjof 
; * * November 
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November Captain Dobree received orders from 'A$r. 
Kempt , then on (horte, which had been communicated to 
him by the king's naval officer in command upon the ex¬ 
pedition! to haul down the pendant and white enfign: 
and the whole expedition to Manilla having been aban-‘ 
doned, Captain Dobree failed on the 26th with the troops 
and military (lores on board from the faid place of ren¬ 
dezvous back again to Madras , under convoy of his ma- 
jefty's (hip Viftoriotu, and arrived at Madras on the loth 
of December j and having landed the troops and (lores, 
failed again by orders of the government under convoy 
of his majefty’s (hip Heroine for Bengal liver, and ar¬ 
rived there on the 25th of January 1798. In the courfe 
of this expedition the Bujbridge received confiderable da¬ 
mage, befides the lofs arifing from the delay of her 
homeward bound voyage. And on her arrival in the 
Bengal river a thorough repair, being necefiary, was or¬ 
dered to be made; and which was accordingly made at 
the expence of the owners. In confequence thereof, on 
the 2d Fibru&ry 1798, Captain Dobree received notice 
from the Bengal government, that the Bujbridge was put 
out of the company’s fervice from the 25 th of January 
1798 until fuch time as (he might be in a condition to re¬ 
ceive a cargo.’ Thefe repairs were not hmfhed till the 
15 th of May following; when, being reported by the 
company’s furveyor (it to receive her homeward cargo, 
(he was again taken into the company’s fervice, purfuant 
to the terms of the charter-party. On the 7th of July 
1798 the Bujbridge was ordered to load her hpmewa^U 
bound cargo in part at Calcutta , and proceed to Madras 
to take in the remainder. This was accordingly done ; 
and the (hip having completed her loading there was dif- 
patfhed to England on the 17th of Offebfr 1798, a^d xew 
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i8ii. turned bptne on the 13thof July 1799, an d *nade 2 right 
and true delivery of her cargo as required by the char* 
and Othm tpr-party. A compenfation for his own benefit waf 
wjttr m >de to Captain Dobree in refpeft of his entertaining 
r ^”* y lieutenant Kempt and fuit on board the faid fliip, and 
yirhich was rcimburfed to the company by govern¬ 
ment. 

The plaintiffs contended that during the whole or 
die greater part of the period from the 8th of April 1797 
to the 15th of May 1798, the (hip was not employed under 
the charter-party, but under a different and independent 
contrqQ, The company on the other hand contended y 
that the (hip continued during the whole of the time, 
from her failing from England \ until her return and 
final difeharge, under the charter-party \ and thpt they 
arc not bound to pay any thing beypnd the demurrage 
provided for by the terms of it during the period that 
the (hip was in their a&ual fervice, or fo employed by 
the company upon the Manilla expedition: and fuch de¬ 
murrage they have accordingly paid to the plaintiffs for 
all the faid time, (except the period during which notice 
was given by them that the (hip was out of their fervice} 
and during which excepted period the (hip was under rer 
pair: that ig,—from the 25 th of January 1797 to the 15th 
of May following,) in confequencc of the damage fuf r 
tained by her in the progrefs of fuch intended expedition 
to Manilla, It was .agreed that no pbjedlion to the fora) 
of the a&ion (hould be taken on account of the defend* 
ants being a corporation. The queftion referred was, 
whether the execution of the charter-party of the id of 
May 179(5, under the circumftances aboye dated, corn* 
(eludes the plaintiffs from recovering damages againd th$ 
gompany for the fervices of the plaintiffs by the employ¬ 
ment 
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fflent of their (hip in the manner dated upon the Manilla 
expedition) and the fofs fuftained in confequence there¬ 
of. If the Court were of opinion that the plaintiffs 
werfe'entitled to recover, the quantum was to be fettled 
by Hie arbitrators: otherwife, a nonfuit was to be mi¬ 
tered. 
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Eafi for the plaintiffs endeavoured to take this cafe out 
of the drong printed words of the charter-party (which 
had inadvertently been fuffered to remain uncancelled, 
though wholly inapplicable to a contract for one voyage 
orfly and for a fpecific purpofe) by contending, that 
though the fliip were let by the owners to the company in 
•warfare as well as in trade> and though there were an 
exprefs ftipulation, (p. if.) that <r during the fhip's flay 
“ in India the company, prefidents, &c. (hould have 
<s liberty to employ her in trade, and alfo in warfare or 
u otherwife howfoeverj and fhould have liberty to let 
K out the Jbip to freight for the company’s foie benefit; 
yet giving effeft to all the words, and attending to the 
general dbjett and fpirit of the charter-party, the true 
condruflion of the indrument was, that though the 
company might thcmfelves employ the fliip as they 
pleafed in ,theic own warfare, yet they were not at li¬ 
berty to let her out to any other power for purpofes of 
warfare s becaufe it was only dipulated in terms that fhe 
might be let out to freight , which is in pontradiftmltfon 
to warfare . The change of phraze points to the didinc- 
tion: the company’s agents during the fhip’s day in 
India , fhair have liberty to employ her (that is in Hie em¬ 
ployment of the company,) in trade , and plfo in warfare 
or otherwife howfiever. If the words had dopped there 
company, though they might have applied the fhip 

X 4 to 
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to any purpofe to which a (hip. is in its nature applicable* 
in their own employ and under their own direltion, yet 
they could not have let her out to be .employed under the 
d ire £1 ion of any other: and this, which tsthe obvious 
intent of fuch a contrail, and the fair conftru&ionof the 
wdrds, is confirmed by the additional refervation of the Hr 
berty of letting her to freight . If then the parties had ini- 
tended that die liberty of lettingher out fhould be co-exten-i 
five with the prior liberty referved to the company them* 
felves of employing her, namely, “ in trade, and alfp in 
« warfare, or otherwife howfoever,” they would have 
ufed the fame words again, or tantamount wo{ds of ret 
lation; but when they change the phraze, and only ret, 
ferve the liberty of letting the fhip to freight t that is a 
negative of the liberty of letting her out to warfare, or 
otherwife than as a trading veffel.. For all the author 
Tides [a) agree that freights as fuch, is confined to the 
carriage price of goods conveyed in veflels, on the fafe 
delivery of the goods: and therefore a'letting for the 
purpofe of warfare and expofure to deftrultion iAicon* 
iiftent with a contrail of letting for freight. In {he fame 
charter-party too the calculations of freight are made upon 

4 • 

{a) Beanes' Lex Mere. lit Freight ia the fum Agreed on for the 
litre of a (hip entirely or in part for the carriage of goods from one port 
|p another. Aberietbey v. Landalt , Doug. 539. was a cafe where a fhip 
was employed in a double capacity; as a merchantman upon a trading 
voyage; and aa a privateer for warfare: and it waa held that a Tailor who 
had engaged to ferye on bpard for certain wages fluring the voyage, and a 
(hare of prizes, was not entitled to any part of the wages if the (hip 
were taken before (he completed her voyage} although he waa fent from* 
the (hip before her capture, as prize-matter on board a veffel capture^ 
by her m the prior part of the voyage. For it was laid that freight waa 
the mother of mages, and the fafety of the flip was the mother of freight! 
And in Blakey v. Dixon, * Bof. & Puli, gat., a declaration for thf 
carriage-price of goodrtaken on board a (hip, and agreed to be paid, oa 
delivery of the hill of fating, by' the name of freight , waa held had on[‘ 
dvpurrer} freight being only due on (lie (jclivcry of the goods. ; 
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the tonage of goods carried *, and (hortly before the claufe 
Jo queftion there is a, ftipulation that the company (hall 
not be &bje& to any demand of the owners (t on ac¬ 
count of the Clip’s earnings infreight voyages for the com- 
pzny, or on account pf any other employment j” which 
again muft be under flood of the employment of the com* 
P*ny themfelves; for the diftinflion is taken between 
freight voyages and other employment and (lie liberty of 
letting out the ftiip is only refcrved to the company fop 
freight» and not for any other employment. The rifles to 
the owners are very muchmultipled if the company may 
let the fliip out to foreign warfare, as well as ufe her in 
their own warfare* The owners, knowing the trading 
character of the company, may; very well calculate that 
they will not voluntarily engage in warfare of their own 
without adequate objects of juftice and intereft; but if 
they may let her to foreign warfare, there is a ftrong ad* 
ditional inducement to hazard the Clip for objects in 
which they ha# no intereft, and without the fame checks 
on th^ abufe of the liberty. It will not vary the argu* 
ment that the ihip was here let to warfare to his ma» 
jefty | for if the words can be conftrued to cover fuch a 
letting, they muft equally extend to cover a letting to 
any foreign independent power within the limits of the 
company’s charter. The fa&s ftated in the cafe Ciew 
that {he was let to warfare for the purpofe of the Ma¬ 
nilla expedition, and that the company have received hire 
of her from the king’s government. That this was the 
king’s warfare and not the company’s, as a company 
bolding andndependent fovereignty in India / though in¬ 
dividually the members of it are bound in common with 
the reft of the king’s fubjefts to fupport his warfare 
Ugaiqft foreign nations. [Lord Ellcnborough Q. J. then 
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faid that whatever diftlndion of this fort might he eiw 
tertained in Indi&y this Court could make no diftindion 
between the Baft India Company and the reft of his ma- 
jetty’s fubjeds, in refped of any alfittance given by 
them in warfare to his government. The Court mutt 
therefore confider this as much the warfare of the com- 1 

i 

pany as any other warfare they might wage: and the 
cafe dated that the (hips and forces of his majefty and of 
the company were conjointly employed on the expedition s 
and there was no previous letting of the {hip by die com¬ 
pany to government ftated in the cafe.] The fads ftated 
are evidence of a letting. He then contended that tak¬ 
ing this to have been the warfare of the company, (till 
they were liable to the owners for the adual fervice per¬ 
formed and damage fuftaincd beyond the obligation of 
the charter-party: for the (hip can only be employed 
under the charter-party in her covenanted condition and 
chara£ler> which were eilentally altered by the diredions 
of the company’s government in India for the nurpofe 
of this expedition. She was covenanted to ferveinthe 
double capacity of a trading (hip and a (hip of war if 
required ; but the proportion of her equipment, in the 
latter charader was exprefsly defined by the terms of 
the charter-party, and in every other refped^lhe was en¬ 
titled to the benefit of a trading (hip only!' Her built 
was altered, and (he was fitted to carry 36 guns of larger 
calibre, inttead of .the 2d of fmaller calibre which lhe 
was covenanted to bear : her ordnance and ammunition 
Acres .would have been increafed in proportion. She 
was engaged for the expedition in the exclufive charader 
of a fighting (hip; and though this new charader was 
not ultimately impofed upon her, yet the' alterations in 
her built were adually executed for the purpofe: and by 

being 
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being thus, enabled to carry more as a traafport than (he 
would otherwise have done, the wear and tear pf the 
whole body of the ihip was materially varied and in# 
created. The charter-party contains heavy penalties for 
a deficiency of the covenanted force 3 but does not con* 
template or authorize any excefs of H» The cafe there* 
fore which has happened muft be confidejred as a 
contract for the employment of the (hip in a new cha» 
ta£ber mid condition. Then again, the whple fcope of 
the charter-party (hews that while a&ing under 4> the 
(bip was to continue under the command of the owners* 
officers 3 for though individuals may be difplaced or re- 
ftored/pr caufc by the company's government, yet the 
next in degree is to fucceed in rotation; and though none 
can be appointed who are difapproved by the company, yet 
the company themfclves have no right to the appointment 
of officers in any cafe. But here the (hip was taken 
from the command of the owners' officers, and placed 
under die .command of the king’s officer, who hoifted the 
king's pendant on board, and the owners' captain a&ed 
under his command. She therefore became to all intents 
a king's (hip. This alfo (hews that (he was employed 

under a new diftindfc contract, and not under the 
charter-party; for during that period few if any 
of the provifions of the charter-party were applicable to 
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The Court however were all fatisfied that the (hip con¬ 
tinued under the charter-party, notwithstanding the alter¬ 
ations which were made on board of her in order to fit 
l^er more conveniently for the purpofe of the intended 
/expedition. They (kid, in fubftance, that as the company 
jyere authorized to employ her in warfare, they muft 

neceflarily 
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neceiFarily have the powjr of fitting her for the purpofe | 
and there was no diftinguiihing between additional works 
of this kind, and any alteration of a rope or plank oi» 
board, which it coaid not be pretended would'annul 
the charter-party. The fame anfwer, they faid, applied 
to the placing the fiiip under thef command of the king’* 
tracer. The company, or thofe in command, muft ne* 
cefiarily exercife their diferetion in this refpe£l in the 
condu£t of any warlike expedition in which they were 
engaged. 

Poftea to the Defendants* 


Bcfanqutt was to have argued for the defendants* 
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Mullett and Another againjl Shedden. 


r J 7 HE plaintiffs declared, as agents, upon a policy of 
infurance fubfciihed by the defendant fol 500/. 


An jfmtncan, 
properly li¬ 
cenced to ex¬ 
port (a It pet re 

from CaLutta to upon fhip or (hips, at and from Calcutta , and all or any 

to America) 

luvmg mfured ports or places in the Eajl Indies^ to the (hip's port of dif- 
shefelpwas" 8 ** charge in the United States of Ameriqf, with leave to 
ceptatifo/a* touch, (lay* and trade at all or any ports or places on 

B'ttijb Hp"of i A 

war at the Cape of Good mpe, and the cargo condemned, urifllipped, and fold by order of the 
Coort of Admiralty there, whofe fcntence wa» afterwards reverfed on appeal here, and the 
property ordered to be reftoied, or its value paid to the owner,,though upon payment of the 
captor'* cofts. Held that the aflurrd might recover a* for a'tural lofs, without notice of 
abandonment5 the thing infured being whblly loft to tlic owner by the unihipping and file 
ef the commodity at the Capt under the order of the Court there t and that fuch loft was 
recoverable agamft the underwriters on a count alleging It to have happened by the unlawful 
f.mure aaddetettiea if a Britifh fhip of war: however queftionable it might have been, if 
notice of abandonment had been neceflfciy, whether fuch a nptice, not given till after she 
receipt of a fccond letter from the Cafe, announcing the condemnation, landing, and fait 
ef the grinds, were in time ; Ivhen a prior letter of advice had ftated the feisfire and deten¬ 
tion, on which no notice byd been given.. And held that the Court of appeal, allowing the 
captor his cofts, on the rwcrfal of the fentcnce of condemnation, did not the left (hew the 
Original fcuurc and detention to be unlawful) as alleged in the count* 


I! 


thg 
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the Other fide or on this fide the Cape of Good Hope, ffie 
"Brazils, or elfevhere. The infurance was on 300 tons 
of faltpetre, valued at 6 d. per pouhd, and warranted free 
of particular average under xo/. per cent. The falpetre 
wasaverred to have been lhipped on board the Martha, 

id • 

Captain Beare j the intereft to have been in J. P. Boyd* 

*4 

and the lofs Hated by the unlawful foizure at the Cape of 
Good Hope and detention there of the (hip and goods bp 
a Briti/h fhip of war. At the trial before Lord Ellen* 
borough C. J. at Guildhall', at the Sittings after Trinity 
term 1810, a verdift was found for the plaintiffs, fubjeft 
to the opinion of the Court on a cafe in fubftancc aa 
follows, 

Th eEafl India Company, having the fan&ion of h'n 
Xnaje fly’s government for the purpofe, granted a licence 
to J. P. Boyd, or his order, to fhip 300 tons of faltpetre 
from Calcutta to America fo* his own benefit, and as a 
reward for fervices performed by him to the company in 
India, i It was accordingly (hipped at Calcutta in Novem¬ 
ber 1807, onboard the Martha, Captain Beare, by the 
agents of the company; and the fhip, having regularly 
cleared out at the cuftom-houfe, failed from Calcutta upon 
the voyage infured, with the faltpetre on board, upon 
the xoth djpy of January 1808, and in the courfe of the 
Voyage touched at the Hope of Good Hope, where f^e was 
detained by his majefly’s fhip of war the Sceptre, Captain 
Bingham, and libelled in the court of vice-admiralty 

there. On the 25th of April 1808 a fentence of con- 

* 

demnation was pronounced as to the faltpetre $ which 
was thereupon unihipped and fold at the Cape for die 
benefit of the captors, under the decree of that court. 
The fhip and the remainder of the cargo were reftored, 
and proceeded on the voyage for America, On the id of 
,X March 
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March x8io this fentdnee of condemnation, having beeitf 
appealed againft, was reverfed by the loads commiffioners 
of appeal in prize caufes, on further proof of pro* 
petty being in the claimants for J. P. Boyd t ajid the 
property was decreed to be reftqred or its value paid to 
t|p claimants for the ufe of the owner* “ on payment of 
<r the expences on behalf of Jafeph Bitlghatn, Efq. com* 
« mander of his majefty’s fliip of war Sceptre, the captor*’ 
“ and of his majefty in the office of admiralty in both 
“ eburts.” On the 28th of 'June 1808 (ioyd, <trho is an 
American, being then in America) the plaintiffs who refide' 
in London received the following letter dated at the Cape of 
Good Hope in the 19th of March preceding. “ I fuppofe 
** your corrcfpondents in Calcutta, Mefirs. Colvins, Bazett, 
“ and Co., have informed you they have {hipped on board 
“ my (hip the Martha, bound to New Tori, according to 
“ your dire&ions, 300 tonsof faltpetre on account of Mr. 
“ Boyd a native-born citizen of the United States of* 
« America . I think it is now my duty to inform you that 
“ I arrived fafe here on the 12th inftant, and am forry to 
« inform yon that Captain Bingham of his* majefty’s {hip 
«« Sceptre has detained the faltpetre, and {hip in confe* 
«,quence of having this faltpetre clipboard, under the 
“ idea [l believe) of its being EngliJb propajpk As you 
« have no agent here, I confider myfelf in duty bound 
« to claim in your behalf, and {hill do every thing in 
« my power to get'it cleared. It is the general opinion 
« here that- they are proceeding in a wrong caufe. I 
« have employed counfel on your behalf, and have etfgry 
« reafon to hope to have a hearing on the 4th of *rfpr*/. 
“ 1 have protefted againft their proceedings in the 
« ftrongeft manner poffiblc, and if I cannot obtain juf* 
« tice for you in this colony* I fl»ft appeal to England, 

“ whom 
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«f where I intake no doubt butyo# will receive ample fatls- 
“ fa£Hon for thi^ unjuft detention. I Hull ufe my uo* 
“ moft endeavours to bring it tp a fpeedy decifion here, 
w and^Shali take every opportunity of informing you how 
“ the proceedings are capying s oq» &c. 

^(Signed) K /. Af. 

On the 19th oVJagufi 1808 the plaintiffs received the fol¬ 
lowing letter dated the nth of May preceding. n l refer 
« you to my letter of the 19th of March laft, and am 
« now forty tor inform you that the court of viee-admi- 
« ralty of this colony has condemned the whole of the 
« faltpetre in the Martha as Engli/h property, from do- 
« cuments found on board a Danijb prize (hip. It is all 
“ landed and to be fold next tfeek. I leave Mr. Ander/on to 
w a& in my behalf and yours: he will fend you through 
“ my agents in London the copy of the condemnation, 
u with the expences I have already paid; which pleafe 
m to pay his order. In cafe you fliould appeal from 
“ this fentence, Mr. Andcrfon will render you every af- 
« fiftance in the colony to procure fuch documents as 
“ you may point out to him. The fituation of our two 
“ countries at this moment obliges me to leave this is 
<* great hafte. I have done every thing in my power to 
w lave the property, but without effeft. 

i (Signed) « J. M. Am." 
w P.S. The doctfcbent I allude to, found in die 
“ Danj/b ihip, was a letter from Colvins to you, which 
« was read in court; and great ftrefs appeared to be laid 
a on an expreffon in that letter, that they wifiied fuccefg 
M to all parties concerned. And I was not fumiihed 
» with a finglp document to prove that either the falt- 
*• pefre was bonk fide the property of Mr, Boyd, or that 
« he was a citizen of the United States,*' » 
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iSit. On the 19 th of Attgujl the plaintiffs gate notice of 

•. ‘abandonment to the defendant* who mfides in j London, 

Moll *TT , , , ... ., ' 

and to the other underwaters: and it was agreed between 
ftai»j»sx. ^ that if the plaintiffs failed in recovering a 

total lofs, a nonfuit fhoul^L be entered* and no claim be 
made in this a&ion for any partial or aterage lofs. No 
part of the faltpetre infured, or of the proceed of the 
lale thereof, has been received from the Oafse of Good 
Hopf by the plaintifis or J.P. Boyd. The que§;ion for 

A 

the opinion of the Court was, whether die plaiiftiffs were 
entitled to recover in this aftlon a total lofs ? If they 
were, the verdift was to ftand: if not* a nonfuit was to 
be entered? 

* 

The queftion meant to be raifed by the parties, was 
whether the notice of abandonment had been giyeh 
in time: but when Littledale was about to argudtfor die 
affirmative on behalf of the plaintiffs, Lord Elktibo• 
rough C. L afked whether there were rtot another previous 
queftion to be argued, namely, whether any notice of 
abandonment at all were necefiary in tfi, cafe where 
the fubjeft-matter had been totally loft and deftroyed ? 

Iqjjfledale faid he was prep^sd to argqfjjfo well that 
no fuch notice was necefiary here,.where the voyage was 
loft when the firft letter was J£$tten* and the fubj eft- 
matter itfelf was a'fterwards loft when the fecond letter 

was received; as that the notice, if neceflar^, was 

✓ 

given in time. But the Coiqjf defired to hestr 

'f* 

Marryat , contrl; who faid that he did not mean to 
contend that notice of abandonment was necefiary if the 
cafe had flood alone on the receipt of the fecond letter 

upon 
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upon the 19th of Augujt ; fop at that time it would have 
been nugatory as there was then a total lofs of the falt- 
pttre» which that letter represented as landed and fold 
under the decree of the prize court at the Cape in the 
May preceding. Bu^if tj|? owner’s agents meant to 
abandon at all, in ccmfequence of the unlawful fei^re 
by the officer at the Cape t wh^ch is the lofs de- 

, elated upon, they ought to have given notice of it on 
the receipt of the firft letter of .advice in the June pre¬ 
ceding^ the*owner's right of abandonment is not re- 
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newed upop every newt occafion in the progrefs of the 
fame lofs: afid with reference to that period, die notice 
was out of time. The lofs was either occ^loned by the 
original detention, or by the condemnation : if by the 
latter, it is not within the ’declaration; if by the former, 
mid fo within the declaration, it could only become a 
totalgofs by an abandonment within due time, which 
this was not. [Lord Ellenbot ough C. i. The aflured {lands 
upon the actual deftru£lion as to him of the thing infured, 
which precludes the neceffity of any notice to abandon it. 
Bayley J. N^Pcircumftance has happened fince to make the 
original detention lefs than a total lofs.] He then con- % 
tended that whfft; the fentcnce of condemnation re¬ 
mained t^verfed, it jgftified the detention 5 andjfrough * 
the fubfequent reversal Thewed it to have been wrong as 
to the devefting of^J|pw)perty, yet the reverfal being 
upon payment of thecofts of the feizing officer {hewed 
that there was a good excufe for the detention for the * 
pgrpofc of inftituting^ the inquiry, and negatives the 
unlajgfulfiefs cd" the detention. In the admiralty joourts 
there is always an ulterior queftion, after a fentence of 
condemnation is reverfqd, whether the detention were 
proper ; and that determines the coniideratioii of cofts. 
Vol. XIII. Y The 



CASES in HILARY TERM 


310 


x8il* 


Mullett 

- agautji 
Sheoiien. 


The fentence was only reverfed here upon further proofs 
and fubfequent information. [Bayley J. The further 
proof only *elated to the property: but the court of 
appeal had no doubt as to the conde mn ation being 
illegal.] 


Lord Ellenborouch C. J. The ultitriate decifion 

t 

ihews that the condemnation was illegal; and cofts may 
be given to the feizing officer on other accounts, than 
bccaufe the detention was legal. Thefe courts may al¬ 
low cofts to a captor where there is a probable or meri¬ 
torious caufe. The fentencc of condemnation is the only 
evidence in cafe of the detention being lawful, and 
the fubfequent reverfal dellroys that evidence, and affirms 
that the detention was unlawful g although, on probable 
caufe, cofts have been allowed: and then the underwriter 
is bound to make good the lofs. Then, as to the poipt of 
abandonment; if inftead of the faltpetrc having been taken 
out of the ffilp and fold, and the property devefted, and 
the fubjetft-matter loft to the owner, it had remained on 
board the ffiip, and been reftored at laft to ftie owner, I 
ihould have thought that there was much in the argu- 
* ment, that in order to make it a total ildfs there ihould 
have been notice of abandonment, and that ^h notice 
ihould l&Ve been given fooncr : out here the property 
itfelf was wholly loft to the owra, and therefore the 
neceffity of any. abandonment SVa'S altogether done 
away. 

• r 

The reft of the Court aflentidg,- 

Poftea td the Plaintiff* 
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The Kino againjl The Inhabitants of Harberton. 


Cafe was referved^y tile feflions in Devon/hire for 
the opinion of this Court) ■ in which it was dated 
that the pariih of Drewjleington, in that 4 county, appealed 
againft an Order dated 24th of April 1810, whereby 
Elizabithy the wife of Charles Hill, and Ann Hill*. and 
Elizabeth Hill, her daughters by her /aid hujband , were re¬ 
moved from Harberton in the fame county to Drew - 
Jleington, as the place of their laft legal fet^pment: and 
that upon the trial of the appeal the refpondents proved 
that klizabeth Hill, the wife, who before her marriage 
was called Elizabeth Loram , was bom in Drewjleington , 
of parents living there. They alfo proved that on the 
l<Sth of February 1806 Jhe married Charles Hill in the 
. pariih of Chagford $ and from a copy of the regiftry of 
the marriage, ( which was produced, it appeared that he 
Was therein d^feribed to be of the pari/ 7 t of Alvenftfcott, 
in the county of Devon, labourer, and the faid Elizabeth 


An offfer of 
justices for re. 
moving the wifi 
and daughters 
of a pauper to 
the place of 
their fetilcment 
is fuppoited 
piimi facie by 
(hewing that 
the panfti to 
which the re¬ 
moval was 
made wa« the 
place of fettle* 
mcr.t of the 
wife before her 
marriage; al¬ 
though it alfo 
appeart d by a 
copy of the 
marriage re- 
gifter that the 
hufband was 
therein de¬ 
scribed to be 
of 0HOtber parijb ; 
(which descrip¬ 
tion was held 
to be no evi¬ 
dence of his 


was therein defended to be of the pariih of Drewfleing- Hiving a fcttfe- 

J * ment there:) 

ton. Thev^alfo examined Elizabeth Hill, the* wife, who and^ech e*i- 
proved thlPfche childr^H mentioned in the ord^i were the burdenof 
bom after the marrgge: and alfo that her hulband, chat 

Charles Hill, was. vnm- her in Harberton a little after thc h f H ?, a 'l c ! 
Chriftmas laft \ lince which time he had left her, and Ihe am Jl her 


had not feen him lince: that he was not there when Ihe 
was examined before thei juftices previous to nor at 
the tittle of he&removal, and that ihe did not know her 


hulband’s fettlement. The chargeability of Elizabeth 
Hill and her children to Harberton was not difputed. 
The pariih of Harberton here clofed their cafe, without 

Y 2 giving 



3 U 


i8f t. 

. 1 ?;y*. 

TfifeTCixo 

Tbtffn^bifc-bU! 

ffAftMRTON. 


CASES in HILARY TERM 

* t 

giving any further evidence to account for the abfcnce of 
the hulband, or any further fearch having been made 
for him, or inquiry as to his fettlement. The parifli 
of Drnvjlcington produced no witnefles, nor did they 
offer any witnefles of the hufband’s fettlement. The fcf- 
fions, after hearing counfel on Both Tides, qualhed the 
order. 


Soon after tins cafe had been opened at the bar, the 
Court faid that there could be no doubt but that 4 he evi¬ 
dence, offered by the refpondents, of the wife’s maiden 
fettlement was prima facie fuflicient; and that it lay 
upon the apjgellants to rebut it by giving evidence of the 
hulband’s fettlement in a different parifh: but the fef- 
fions having decided again ft the refpondents, upon the 
iuppofition that they had not ufed due diligence in en¬ 
deavouring to procure the attendance of the hulband, 

4 >r in accounting for his abfcnce, or inquiring as to his 
fettlement; without going further into the confideration ' 
of the cafe, this Court font it back to be ffe-heard by the 
feffions, to give the appellants an opportunity of entering 
into their own cafe, and of giving evidence of the huf- 
band’s fettlement. And the defeription’in the copy of the 
marriage regifter of the hulbandj that he 
rijb o/^lverdifcottj was confidered to be 
Hu hiving a fettlement diere. 

Ea/l and Gifford were for the appellants. t JBurrough 
and Harris contrL 


ws^ef the pa - 
no evidence of 
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The King agamft The Inhabitants of Preston. JSfjS?' 


QN appeal agamft sfe order and certificate of a juft ice 
of the peace of the county of Lanca/ler, the feffions 
of that county fet afide the order and certificate, 
fubjeft to the opinion of this Court on the following 
cafe. 

The order in queftion was made by the magiftrate, 
directed to the overfeers of the townfliip of Preflon 
in the county of Lanca/ler ; and recited in fubftance, 
that Ann Eii/tivood of Prejlon, in the faid^county, had 
on the i pth of February 181 o made oath before the nj$- 
giftrate that her hufband was a fubftitpte then ferving in 
the militia of that county, embodied and called out into 
a&ual fervice: that he was ferving for the townfliip of 
Pitting in the faid county, and had left her and one 
child, Ann, bgrn in lawful wedlock, ami under the age 
of ten year$, vi/., about two years and a half, then 
dwelling in the faid townfliip of Prejlon, w" o were 
unable to fupport^themfclvcs. Therefore the magiftrate 
ordered the overfeers of Prejlon to pay the faid Ann 
Eajlivood,%ol of the poor’s rates, 4/. weekly for Ae fup- 
port of herfelf and child from henceforth till otherwif^ 
ordered. And the nKhc magiftrate certified, under the 


A fu|)ftitute in 
Kite militia frau¬ 
dulently and 
falfely declaring 
at the time of 
his imolmfiit, 
that he had no 
wile or family, 
when in fafi 
lie had a wile 
and one child, 
is not entitled 
n> any pare chial 
allowance for 
thtirieltf, un¬ 
ci r the Hat. 

41 G 3. e 47, 

/ a. ft $. 


fame date, to the overfeers of the poor of the townfliip 
of Pitting, in the faid county, that he had made the faid 
order for relief} and he thereby dire&cd the Iaft-men- 
tioned overfeeti. to reimburfe the money fo paid in pur- 
fuance of that order to the overfeers of Preflon. The 
cafe furthsr ftatod, that John Ea/hvood, mentioned in the 
prder, was, on the 28th of November 1807, enrolled m 

T 3 H'- 
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i811. the 2d regiment of R. Lancajbire militia as a fubftitute 

i for M. Gardner , who had been regularly ballotted to 

The Kino ... o j 

cgunft ferve in the militia for the townfhip of Pilling , and has 
h e inhabitants ever |i nce f UC lilii S enro l men t ferved as a private foldier 

Priitoh. * n re gi men t, which, during the whole of that time, 
has been embodied and called out into aftual fervice. 
At the time of his enrolment he fraudulently andfalfdy 
reprefentcd and declared, that he had m wife or family, he 
having at that time a wife and one daughter then and ftill 
dwelling at Prefon : but he neither then had nor now 
has any other child. Application having been made by 
the wife and daughter for an allowance under the flat. 
43 Geo. 3. c. 47. 5 and it appearing to the juftice, to 
whom fuch application was made, that they were the 
wife and daughter of a perfon ferving and enrolled in the 
militia of England , and unable to fupport themfelves, 
he made the order and certificate appealed againft. The 
provifo in the 5th claufe pf the flatutc, that the fubftitute 
{hall undertake and make provifion for the maintainance 
of his other children, to the fatisfaftion of the juftice 
of the peace to whom application (hall be made under 
the aft for the relief of his family, was not complied 
with in any manner whatever. A.^ demand having been 

made, in purfuance of the order* and certificate above 
mentioned, the overfeers of Pilling appealed againft 
them to the feflions, being the next feflions after fuch 
demand. 

The queftion turned on the 2d and 5th feftions of the 
flat. 43 G/o. 3. c. 47. By the firft of thefe, if any perfon 
ferving or enrolled in the. militia of England as a bal¬ 
lotted man or fubftitute, &c. {hall, when embodied and 
called out into aftual fcrvice, leave a family unable to 
r fupport themfelves, the overfeers of the poor of the pa- 

rifh* 
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rift, &c. where the family of fuch perfon ftall dwell, 
ftall, by order of a juftice of the peace, pay to the fa¬ 
mily of every fuch militia-man, out of the poor’s rates, a 
certain weekly allowance not exceeding the local price of 
one day’s labour in huftandry, nor lefs than 1/. for every 
child born in wedlock, and under the age of 10 years} 
and at the like rate for his wife. But the 5th fe&ion 
provides, “ that no allowance under this a£t ftall be or- 
« dered or paid to the family of any fubftitute, &c. who 
« ftall at the time of his enrolment have fraudulently 
« and falfely reprefented and declared, that he had no 
« wife or family; or to any fubftitute, &c. having more 
« than one child at the time of his enrolment, who 
« ftall have fraudulently and falfely reprefented and 
“ declared at the time of fuch enrolment, that he 
had only one child: Provided always, that where 
« the fubftitute, &c. to whom any fuch family ftall 
“ belong, ftall undertake and make provifion for 
« the maintenance of his other children to the fa- 
“ tisfadion of any juftice of the peace, &c. it ftall 
“ be lawful for fuch juftice to order the allowance 
« under this a£t to be paid in refpe& of the wife of 
« fuch fubftitute, &c. and of one child pf fuch family 
« under the age of 10 years,” 


1811. 
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J. Williams was heard in fupport of the order and 
certificate of the magiftrate, and contended that the ini 
tention of the legillature appeared fromthe whole of thefe 
claufes to be that, whether the militia-man made a fraudui 
lent and falfe reprefentation of the ftate of his family, of 
not, provifion might be made to the extent of his wife and 
pne child, That the words u fuch family ” following the 

Y 4 provifo 
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provifo at the end of the 5th claufe, meant a wife and one 
or more children; and that the exclufion from the benefit 
of the provision; upon, making a fraudulent and falfe re- 
prefentation of the date of hi$ family, was only meant 
to attach on cSfes when there was a wife and more than 
one child. The Court , however, without hearing Holroyd, 
contra, were clearly pf opinion that the fraudulent and 
falfe declaration made by the militia-man in this cafe 
excluded him from the benefit of the a&. 


Lord Ellenborough C. J. It is only neceflary to 
read the words of the a£t in this cafe; they are unper- 
vertible: they refer as well to the cafe of a fubftitute 
who having a wife or child, or children, {hall fraudu¬ 
lently and falfely declare at the time of his enrolment 
that he has no wife or family, as to one who, having 
more .than one child, (hall fraudulently and falfely de¬ 
clare that he has only one ; in either cafe he is excluded 
from the benefit of the provifion. But if he chufe to 
tell the truth at the time, that he has a 'wife and one 
child, they are to be provided for: or, if haying more than 
one child, he undertakes and makes provifion for the reft, 
the magiftrate is empowered to order the allowance to be 
made for his wife and one child under the age 9f 10 
years. This man then, having made the fraudulent and 
falfe declaration ftated, is excluded from the benefit 
of the allowance by the plain terms of the legislature. 

Per Curiam, Order pf feflions con¬ 

firmed, difallowing the 
order of the juftice of 
the peace* 
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The King ngainft The Inhabitants of Englefield. 

rpWO juAlices made an order dated 21ft of March 
1809, for the removal of Jofeph Tiinms , Elizabeth 
his wife, and their two infant children by name, from 
Englefield in the county of Berls, to Cajfington in Oxford - 
Jhire ; and by another order of the fame date, reciting 
that the faid Jofeph Timms was then unable to travel by 
reafon of ficknefs and infirmity of body, they fufpended 
(by virtue of the flat. 35 Geo. 3. c. 101./. 2.) the execu¬ 
tion of the firfl order as to Jofeph Timms , until it fhould 
be made appear to them that he was fufficiently reco¬ 
vered from his illnefs to be removed without danger} 
and afterwards they made a third order, dated 17th of 
March 1810, by which, after ftating that it had been 
proved on oath before them that, Jofeph Timms , named in 
the order of removal firft-mentioned, died on the 7 th 
inflant, and that the reafonable charges incurred by the 
fufpenfion of the faid order of removal amounted to 
41/. 4/. 6 d. t they dirc&ed die panfh officers of Gaffing ■ 
ton , to which the faid pauper was to have been re¬ 
moved, to pay thofe charges to the parifh officers of 
Englefield . 

Afte^ the death of Jofeph Timms his wife and children 
were removed [a), under die firft-mentioned order, from 

Englefield 

(a) Th? provifion made for the fufpenfion of orders of removal in the 
cafes provided for by the >& of the 35 Gee. 3 t, sot.J % has been well 
confirmed, and the true fpint of it followed up, by the declaratory fec- 
tion (3) of the flat. 49 G. 3. e. 104., which, “ in order to avoid any pre- 
“ tence for forcibly feparating hulband and wife, or other p rfons nearly 
u conncfled with or related to each other, and who are living together 
“ atone family at the tune of any order of removal made, or vagrant 

11 pals 
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Where hu/band 
and wife and' 
and their chil¬ 
dren were re¬ 
moved by an 
Older of jufticcs 
to the place of 
their laft fettie- 
ment, and that 
order was Aif- 
pended as to the 
hulband, until 
it /hould be 
made appear 
that he ids 
fufficiently 
rccoveied to 
he db e to tra¬ 
vel ; the wife 
and children 
beingi emceed 
after liu (hath, 
w thout my 
lul fequtnt or- 
de lemoving 
the fufpenfion 
of the firil or- 
dei, is no reafon 
for the (effions 
to quaih that 
order on appeal, 
nor to qualm 
another order 
for payment of 
the charges of 
fuch fufpenfion. 
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Englefeld to Cajjington ; and on appeal by the latter pa- 
rifli againfl fuch order, and alfo the order for the pay¬ 
ment of the charges, all the three orders above men¬ 
tioned were quafhed as infufficient, inafmuch as the 
order fufpending the order of removal had not been 
itfelf taken off by an order of magiftrates on the death 
of Jofeph Timms ; fubjeft to the opinion of the Court on 
thefe fa&s. 


Abbott appeared in fupport of the order of feflions, 
and Burrough and Wakefield , contra, But the difficulty 
occurred upon the opening of the cafe, which the Court 
thought could not he gotten over, upon what ground 


“ pafs granted, during the dangerous fickntfs or other infirmity of any 
« one or more of fuch family on whofe account the execution of fuels 
« order of removal or vagrant part (hall be fufpended j” ena£U and if 
eiarts, «• That where any order of removal or vagrant-pafs /hall be fuf- 
“ pended by viitue of this or of the fatd recited a£t, on account of the 
« dangerous ficknefs or otlicr infirmity of any perfon or perfons thereby 
directed ro be removed or paffed, the execution of fuch order of re- 
“ moval or vagrant-pafs /hall alfo be fufpended for the fame period with 
«* refpifi to every other perfon named thciein who was aflually ©f the 
«• fame houfehold or family of fuch lick or infirm perfon or perfons at 
« time of fuch order of n moval made or vagiaot-pafi granted.” 
This, it appears, was the true fenfe of the original daufe, which required 
and authorized the magiftrates «« making/^ trier of removal, ox grant- 
« in% fueb migrant pafs, to fufpendthc execution of the fame, (i. r. of the 
« order or pafs in toto,', until they were fatisfied that it might fafely be 
« executed without danger to any perfon who was the fubjeft of the 
«« lame.” But fome magiftrates having doubted their authority in this 
refpeft, It was thought better to put an end to all doubt by the declara¬ 
tion of the legifiature as foon as a fit opportunity was ptefented fey the 
introdufiion of the hill ih queftion, which contains in other claufes 
Several judicious additions to the forme* aft. The(e and other laws of 
the like defeription are from time to time paffed by a legifiature, the in¬ 
dividuals of which, for the moft par*, as well as thofe by whom fuch 
laws are put in force, contribute very largely to the expence created by 
them. They are founded no lefs in found policy, than in juftice and 
Chriftian duty. It is oh oecafions of ficknefs principally, or other acci¬ 
dental neccfiiry, and in old age, that the honeft labourer ftands in need 
of tlsls national and paternal care. 


the 
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the feflions could qualh thefe orders, which upon the 
face of them were all good, when the real objection to 
the removal of the wife and two children, if any, was 
the want of another order of magiftrates taking off the 
fufpenflon of the original order of removal. The re- 
fpondent’s counfel, indeed, fuggefted that the death of 
the hufband operated as a natural deatli to the order of 
fufpenflon : but the Court did not decide the cafe on that 
ground: and it was obferved, e contra, that the terms 
of the order of fqfpenfion did not apply to the cafe of 
death, but it was to operate till the Tick perfon could be 
fafely removed. For the other reafon, however, the 
Court qualhed the order of feflions: and Le Blanc J. 
referred to the precedent of a permiflion to remove after 
an order of fufpenflon, given in the new edition of Burn's 
Juft ice t as being belt adapted to fuch a cafe, 
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Sftg* King againfi The Inhabitants of St. Paul, 

Deptford. 

Syfupona 40 an z S z * n & an or ^ er of juftices-removing 

tenement at tlw Richard Rice , his wife and child, from the patifii of 
yearly rent of r 

io/., the land. St. Paal, Deptford , m the county of Kent, to the parifh 

and taxes", 8 w*n* of Greenwich, the feffions quaihed the order, fubjed to 

ment'uponVhe *^ c °P m * on of Court upon this cafe. 

|en * ltt * Richard Rice, the pauper, at Chrjimas 1807 rented a 

tenement of E. Burfsrd in Greenwich, and refided upon 

it more than 40 days, under an agreement, by which it 

was ftipulated that he fhould pay 10/. by the year to 

Buford for the faid tenement, and that Burford ihouM 

pay all taxes, rates, and charges whatfoever; which 

he did. The court of quarter feffions were of opinion, 

that if the taxes, rates, and charges, ufually deemed 

tenant's taxes, are to be deduced from the 10/. which 

the tenant agreed to pay to the landlord, the faid tene*. 

ment was not of the annual value of io l.: but if thofe 

taxes arc not to be deduded, the faid tenement was of 

the value of iq/« 

*» 

Gurney, in'fupport of the order of feffions, faid that, 
this cafe had been referved, in order to bring under the 
revifion of the Court the judgment in the cafe of The 
King v. Framlingham (a), which he admitted to be di r 
redly in point: but that was decided in the abfence of 
Lord Mansfield, and at a time when the Court leant 
much in favour of fettlements: but of late they have in 
aU cafes of doi^bt reforted to the words of the ad of 

(f) Burr. C» 74^* 

7 


parliament; & 
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parliament: and here it is clear, that if the landlord be l8xx. 
to pay all the tenant’s rates and taxes out of the 10/. an- TJ ^ 

nual rent Teferved, the yearly value of the tenement' can- . 

not be fo mueh as io/., which u^necefiary to confer a of 

\ * StcPahl, 

Settlement by the words of the ftatute (a). It is the fame pg* T roao. 
thing whether the tenement be let for 9/., the tenant pay¬ 
ing il. for his'own taxes5 or whether the rent referred 
be 10/., the landlord undertaking to pay 1/. for the taxes 
payable by the tenant. 

Toddy, control, was flopped by the Court. 

Lord Ellenborough C. J. If we were fitting to hear 
the cafe of The King v. Framlingham now argued, the 
argument might have weight; but it having been fettled 
nearly 40 years ago that the rentreferved (all fraud apart) 
is to be taken as the criterion of the value of the tene¬ 
ment, without reference to the payment of the rates and 
taxes by the landlord, we are not now at liberty to dis¬ 
turb that decifion upon any fpeculative opinion. Hie 
tenant may be faid to obtain credit for a tenement in one 
fenfe of the yearly value of to/.: and I cannot fay that 
the former decifion is fo dire&ly againft the # words of 
the a& as neceflarily to be wrong. 

Grose J. It is better flare decifis. The very cafe 
has been already determined. 

Ls Blanc J. If we were to decide againft the former 
cafe, it would let in the deduction from the amount of 
the rent referred of every payment to be made by the 
landlord which might have been thrown upon the tenant. 


(a) 13 k 14 Car, l. e. li. 
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The Court will 
not grant a rule 
nifi for a crimi¬ 
nal information 
again!! a magif- 
trate fo late in 
thefecond term 
alter the im¬ 
puted offence, 
as to preclude 
him front the 
opportunity of 
Shewing caufe 
againft it in the 
lime term* 
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The rule being fettled otherwife, it is better to abide 
by it. 

Bayley J. There quite uncertainty enough in fet* 
dement cafes; and when a point has been once decided; it 
is bed to adhere to the deciiion. 

Order of Seffions qualhed* 


The King agatnfl Marshall and Grantham. 

QARROW moYcd for a criminal information againft 
the defendants, juftices of the peace for the parts 
of Limlfey in the county of Lincoln for having on the 
24th of OElobtr l.ift improperly, as it was fuggefted, 
granted an ale licence* The profecutor had given the 
magiftrates notice of the intended application to thi 9 
Court on the 26th of January, But the Court now re- 

fufed to entertain it, becaufe it was made fo late in the 
fecond term that the magiftrates would have no opportu¬ 
nity 0$ (hewing caufe in the prefent term againft a rule 
nifi for an information, if granted. And Le Blanc X. 
read a note of a cafe of The King v. Thomas^ H, 41 Geo, 3. 
which was a fimilar application againft a juftice of the 
peace; and becaufc the offence was dated to have been 
committed in October , and the motion Vvas not made till 
fo late in Hilary term that there was not time for the 
magiftrate to (hew caufe in that term againft it, the Coust 
refufed to grant the rule (a). 


(«} Vide 7 be King y, Hewitt and Anttbtr t ante, *70* 
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Forbes and Another againft Aspinall. S*urh. 


'JTUS cafe came before the Court upon a motion for a 
new trial in an a&ion on a policy of infurance, in 
which the plaintiffs had recovered a verdi£t at the fittings 
after laft Trinity term at Guildhall. It was firft moved in 
the laft term, when a rule to (hew caufe was granted ; 
and it was afterwards argued at length in the fame term 
by The Attorney-General > Scarlet, and Rtchardfott, on the 
part of the plaintiffs, and by Park and Littledale for the 
defendant. The Court took till this term to confider of 
their judgment; in delivering which the Lord Chief 
Juft ice went fo fully into the arguments urged, and the 
cafes cited at the bar, that it is unneceffary to repeat 
them. 

The infurance, as it concerned this cafe, was on 
freight valued at 6500/. upon the (hip Chifwtci “ at and 
from any port or ports in Hayti to Liverpool, or her port 
of difeharge in the United Kingdom.” The declaration 
alleged that on the 9th of July 1808 the (hip was in 
fafety in a certain port in Hayti , and that divers gaods and 


The valuation 
upon .1 freight 
policy of in¬ 
furance is cat. ■ 
culjted upon 
all tits goads 
the (hip is in* 
tended to cany 
upon the voyage 
intured; and if 
by a peril in- 
Cured a&aiiift 
the (hip he loft, 
when part only 
of the goods, 
the freight of 
which was in- 
tended to he 
covered, was 
on board, the 
valuation mu ft 
be opened, and 
the allured can 
only recover as 
for that propor¬ 
tional (hare; as 
where freight 
valued at 6 coot. 
was infured on 
a (hip from any 
port or ports 
in Hayti to 
Liverpool ; and 
the (hip, which 


merchandizes were then and there loaded on board to be 

Vtrpnl to Hayti 

on a voyage of barter, after exchanging a part of her outward cargo for 55 hilts ot' cotton 
at one port of Hayti, proceeded wr:h the fame to another port, for the purpofc of making a 
fimilar barter of the reft of the outward cargo, but was loft by a peril of the fe-i before it was 
cffe&ed j the allured was only entitled to recover for the freight of the 5$ bales of the return 
cargo on board; though there was a moral certainty at the time, that the remaining part of her 
outward cargo would, txcept for the loft, have been exchanged fora full return cargo; for 
(hortly after the loft of the (hip, the goods fayed from the wreck were in £adt exchanged 
for more produce than wasfufficicnt to have covered the freight infured. 

But if there be a Tofs by a peril infured againfl of the whole fubjeft*matter of the infur. 
Once to which the valuation applied, as of all the intended freight, where the infurance n 
on freight, the valuation in the policy will not be opened. 

And in an a&on on a freight policy it feems fuffreient to prove a contrail under •vliich 
the (hip-owner would have been entitled to demand freight if the voyage were not itopj.ed 
by a peril infured againft. 
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Cafried on the toyage infuredj tha/the plaintiff werf* 

interefted in the freight, &c. to the amount infufed j 
and that on the 15th July the (hip, With the goods on 
board, was loft by the perils of the feas, and the plain* 
tiffs thereby loft their freight, &c. » 

The fa&s proved and admitted were thaf'jhe plaintiffs 
were the owners of the (hip Chifwkk'i that (he failed 
from Liverpool with the ■ goods to Hayti to trade there, 
and to bring home a return cargo of produce, and ar- 
rived at Hayti on the 4th of July 1808 with goods to be 
there bartered for other goods to be brought back to Li¬ 
verpool. Part of the goods were accordingly bartered and 
exchanged for 55 bales of cotton, which were (hipped on 
board at Jaquemel (on the fouth fide of Hayti:) the re¬ 
maining part of her outward cargo was ftill on board, 
and would in all probability have been exchanged for other 
goods, but for the lofs after-mentioned. That the (hip pro¬ 
ceeded from Jaqumel to Au Cays , another port of Hayti, 
to barter away th§ refidue of her outward ‘Cargo, and 
to complete her lading home; and with fuch cargo, and 
the 55 bales on board, was in fafety on the 15th of July, • 
when,-by the perils of die feas, (he was driven on (hore 
and loft., That the defendant fettled for the freight of 
the 55 bales of cotton, without prejudice to the plain¬ 
tiffs claim for further lofs of freight, if they were en¬ 
titled to it. That the remaining part of the outward 
cargo, though dafhaged, was faved from the wreck, and, 
in twelve*days after the lofs of the (hip, was exchanged 
for 450 tons of coffee and 100 tons of wood, die freight 
of which would have been of larger value 'than the 
fum infured on freight, if the (hip had not been 
loft. 


Lord 
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jLord Ellenborough C. J. now delifered the judg¬ 
ment of the Court. 

This was a motion for a new trial in an a&ion upon 
A policy of infurance « at and from any port or ports in 
i Hayti to Liverpool” &c. on freight valued at 6500/. The 
Chip had failed from Liverpool to Hayti with a eargo in¬ 
tended for barter j had bartered away part of her outward 
cprgo, and taken in 55 bales of cotton in part of her re¬ 
turn cargo; and was proceeding from one port in Hayti 
to another j viz. from Jaquenel to Au Cayes, to barter 
away the refidue of her outward cargo, and to complete 
her lading honle, when (he met with an accident by the 
perils of the feas which occafioned a total lofs. If the 
plaintiffs be only entitled to a fatisfaftion for a partial 
lofs, that fatisfa&ion has already been made, and a non- 
fuit fliould be entered. But the plaintiffs contend, that 
as this was a valued policy, and as part of the goods to 
be carried upon the freight infured were on board at the 
time of the lofs, they are entitled to claim their verdift 
for a total lofs* Freight is the profit earned by the fhip- 
owrter in die carriage of goods on board his (hip ; and 
an infurance upon freight is an infuraiice made in order 
to fecure that profit to the fhip-owncr, in cafe he is pre¬ 
vented by any of the perils infured againft from a&ually 
earning fuch profit. An infurance upon freight has no 
reference to the hull of the ihip, or to its outfit for the 
voyage ; both of which are protected by infurance upon 
the Jbip i but its foie obje& is to proteft the affured from 
being deprived, by any of the perils infured againft, 
of the profit he would otherwife earn by the carriage of 
goods. To recover, therefore, in any cafe upon a policy 
on freight, it is incumbent on the affured to prove, that 
nnlefs fom? of the perils infured againft had intervened 
Vol. XIII. Z to 
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181 r. tojprevent it, fome freight would have been earned} and 
FoT 77 * where the policy is open, the adfcual amount of the 
Ashnall. which would have been fo earned, limits the ex¬ 

tent of the underwriter’s liability. In every a&ion upon 
fuch a policy evidence is given, either that goods were 
put on board, from the carriage of which freight would 
refult, or that there was fome contraft, under which the 
Ihip-owner, if the voyage were not Hopped by the perils 
infured againft, would have been entitled to demand 
freight: and in either cafe, if the policy be open, the 
fum payable to the (hip-owner for freight, together with 
the premiums of infurance and commidion thereupon, 
is the extent to which the underwriters are chargeable. 
In this cafe, therefore, as there was no contra& under 
which the (hip-owner could claim freight but for goods 
a&iially (hipped on the homeward voyage, the allured 
could have made no claim, had this been an open policy, 
but to the extent of the actual freight on the 55 bales of 
cotton, which were (hipped for this country, and of the 
premiums and commidion thereon. And indeed that 
point has been fettled againft this very plaintiff* in an ac¬ 
tion on an open policy on this very rifle, in Forbes and 

Another v. Coivie , in Mr. Park*s Addenda to the laft edit. 
* 

p. 604. The queftion then is, whether it makes any ef- 
fential difference, that this is the cafe cf a valued policy ? 
And we are of opinion, upon full confidcratiou, that it 
does not. The obje&jof valuation in a policy is to fix 
by agreement between the parties an eftimate upon the 
fubjifl infured, and to fuperfede the ne'ccfEty of proving 
the actual value, by fpecifying a certain fum as the 
amount of that value. In fixing that fum, if the allured 
keep fairly within the principle of infurances, which ia 
merely to obtain an indemnity, he will never go beyond 
p the 
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file firft coll, in the cafe of the goods ; adding thereto 
only the premium and commiflion, and, if he think fit, 
the probable profit: and in the cafe of freight, he will not 
go beyond the amount of what the lhip would earn, with AsriNAtt 
the premiums and commiflion thereupon. The valuation 
however, in the cafe of goods, looks to all the goods in¬ 
tended to be loaded; and in the cafe of freight, it looks 
to freight upon all the goods the lhip is intended to 
carry upon the voyage infured: and if by the perils 
infured again!! in a valued policy on goods, part only of 
the goods intended to be covered be loft, the valuation 
mull be opened, and the allured can only recover in re- 
fpe£l of that part; and fo, if by the perils infured 
again!! the freight of part only of the goods to be carried 
be loft, the allured can only recover in refpe£t of that 
lofs, according to the proportion which that part bears to 
the whole fum at which the entire freight was eftimated 
in the valuation. If, for inftance, the infurance be ge¬ 
nerally upon goods, and the goods intended to be pro¬ 
tected be 500 hoglheads of fugar, and a valuation be 
made accordingly, but the (hip by accident takes on 
board 100 only, and (ails, and is afterwards loft by one 
of the perils infured again!! with thofe 100 board; can 
it be contended that the allured (hall recover to the full 
amount of the valuation, that is for the whole 500, when 
he has loft only 100? So in the cafe of freight; if the 
lhip would carry 500 tons, and in fixing the valuation 
the allured calculate his freight upon 500 tons, but 
when he readies the loading port he can get 10 tons only 
upon freight, and fails upon the voyage infured with 
thofe 10 tons only ; is it to be allowed, that if the lhip 
be loft by any of the perils infured againft, and he thereby 
lofe freight upon 10 tons, he (hall be entitled to the va* 
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luation which includes the freight upon 500 tong ? And 
yet to.this extent the plaintiff’s argument in thiscafe is 
carried. The propofition is monfttous: inftead of 
confining the policy, as it ought to be confined, to a 
contrail as nearly as may be of indemnity, againft what 
may be loft in refpell of freight by the* perils infured 
againft, it converts it into a contrail of indemnity 
againft a different clafs of accidents, which may operate 
to prevent the allured from being able to procure a full 
cargo upon freight, and may make it the intereft of the 
aflured, which it never ought to be, that a lofs fhould 
happen. The Court, therefore, will look for very ftrong 
authorities before they yield to fuch a propofition. It 
was prefled, upon the argument, that in the cafe of a va¬ 
lued policy, if any intereft be proved to be on board, 
and there be no fraud, a total lofs will entitle the allured 
to recover the fum fpecified in the valuation. And to 
that pofltion we accede, with this limitation,- that is, pro¬ 
vided there is a total lofs, by any of the perils infured 
againft, of the whole fuhjecl-matter of infurance to which 
the valuation applied ; viz. of all the intended cargo of 
goods, where the infurance was on goods; and of all 
the intended freight, where the infurance was upon 
freight. But if it be meant to carry that pofltion to this 
extent, that the underwriter is not at liberty to inquire 
•what was intended to have been included in the valuation; 
or when he has afeertained that point, that he cannot re¬ 
duce the fum below the valuation, by proving that a part 
only of what was included in the valuation has been loft 
by a peril infured againft"; we deny the pofltion when fo 
extended. In Shaw'V. Felton, 2 Eaf, 109., which has 
been ftrongly relied upon, the intereft of the a fibred was 
in fhip and outfit, including provifiatas and fca-ftores laid 

in 
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in for Haves, and wages advanced to the crew: and* the 
chief-ground infilled upon for opening the policy was' 
this, that the principal part of the provilions had been 
contained in the voyage, and therefore had not been loft 
by' the perils infured againft. .But that ground was re¬ 
filled with effect, becaufe the fubjeft infured was to be 
confidered as of the value aferibed to it when the voyage 
commenced i and if the diminution of the provilions were 
to be allowed to reduce the’extent of the underwriter’s 
liability upon the policy, every valued policy upon Hup. 
Would be to be opened; becaufe every day, after the 
voyage commenced, the‘quantum of the Ihip’s provilions 
would be proportionably reduced. Mr. Juftice Law- 
rence , in the opinion he gave, intimated diftin&ly, that 
upon an open policy fuch a diminution would not have 
varied the underwriter’s liability. That cafe, .when exa¬ 
mined, does not appear to have proceeded altogether, if 
Ut all, upon a diftin&ion between valued and open poli¬ 
cies 5 it was not decided upon the ground that if part only 
of the fubjeeft intended to be covered by the policy, and 
included in the valuation, were loft by the perils infured 
againft, the policy could not be opened, and the liability 
of the underwriters apportioned j but upon this ground 
merely, viz., that in the cafe of an infurance upon (hip 
and outfit, if a total lofs of Ihip occurred by a peril in- 
fured againft, no deduction was to be made for provi- 
fions, &c. expended in the voyage before the lofs occur¬ 
red, or for the deterioration of the fhip during that time^ 
but that the underwriters were to be anfwerable for the 
original value, eftimated in whatever manner fuch orU 
ginal value might be, as though the lofs had occurred 
the inftant aiter the policy attached. Indeed where a 
lofs occurs before any freight is earned, it would be un • 
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1811. juft not to charge the underwriters to that extent, be- 
“ caufe by the event it has become of no avail to the allured 

For UKi - , 

againft that the provilions have been expended, and the uup 
a»MALL. . ant j t jj at ca f e> ag a ppii e( j to t ij e p re fe n t, only de¬ 

cides, that the underwriter is chargeable to the fame ex¬ 
tent. The only remaining cafe relied upon by the plain¬ 
tiffs, which is material to be coniidcred, is that of Mont¬ 
gomery v. Egginton , which is (hortly reported in 3 Term 
Rep. 363. That was an a&ion on freight valued at 
1500/. Freight to the amount of 500/. only was on 
board when the fliip was loft \ but goods to the amount 
of the reft of the freight were ready to be fhipped, and 
were lying on the quay for that purpofe at the time. Lord 
Kenyon told the jury, that if this were a bona fide tranfac- 
tion, and not a mere colourable infurance, and a gaming 
policy, the affured was entitled to recover for the whole 
value in the policy. The jury gave a verdidfc for that 
fum: and though a rule nifi for fetting afide the verdidt 
was obtained, yet the opinion of the Court being ftrong- 
ly againft the rule, it was afterwards abandoned. The 
grounds of this dccifion do not appear: whether it pro¬ 
ceeded upon a diftin&ion between valued and open poli¬ 
cies is not exprefsly ftated : and it might be that upon 
an open policy in fuch a cafe. Lord Kenyon and the Court 
might have thought that the affured would have been en¬ 
titled to recover in refpeft of the freight on the goods on 
fhore, as well as for the freight of thofe that were actu¬ 
ally put on board. There might be circumftances in 
.that cafe, which would have entitled the fhip owner to 
full freight, had the owners of the goods on ihore refufed 
to let them be fhipped, and the fhip had failed with that 
part only which fho had on board: there might have 
been a contract for giving the fhip a full loading; or it 

might 
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might have been confidered, (though it* is difficult to fup- 
pofe that it was,) that as the refidue of the goods to 
complete a cargo was., ready to be ihipped, and lying 
on the quay for the purpofe, it was the fame to the 
allured as if they really had been (hipped. If that 
cafe, however, is to be confidered as having decided, 
that apon a policy eftimating the freight upon a full 
cargo at 1500/., a lofs by a peril infured againft may 
be recovered to that extent, when a third only of a cargo 
is obtained, and freight to the amount of fuch third 
could only have been earned, and when it was uncertain 
whether more ever could have been procured ; we (hould 
paufe long before we allowed ourfelves to adopt fuch a 

ground of decifion; we ihould hcfitate extremely before 

« 

we (hould fay, that 1500’/., the calculated amount of 
the whole intended rifle, (hould be paid for a lofs of 
500/. incurred in refpe£l of a third of the intended rifle j 
in other words, that a total lofs Ihould be paid for a lofs 
of only one third of that which the parties to the infurance 
contemplated as the whole fubjeft infured » It is fulficient 
however to fay, that that cafe is diftinguifliable from this 
in many of its circumftances. There a full cargo was 
ready to be laden, and the (hip in r. ftate ready to receive 
it, and nothing but the perils infured againft did, or 
(as appears) could prevent its being received: here it 
was uncertain whether any additional cargo could have 
been ever procured, and the outward cargo muft alfo 
have been difeharged before the homeward cargo could 
have been completed: fo that the (hip was not ever in a 
condition to receive her homeward cargo, if the cargo 
had been ready, which it never was, to have been put 

9 

on board. In a cafe therefore circumftanced as this is, 
where the valuation was with inference to freight upon a 
complete cargo 5 where a complete cargo, or any thing 

Z 4 like 
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i8xi r like 2 complete cafgp, never was in faft obtained, and 
“ for all that appears never might have been obtained | 

' Mgdtfi where there was no contraft by apy jfcrfon to load a 

A»»Hf4*s* cQjppiete cargo, or pay dead freight, but the fhip wag a 
mere feeking fhip ; we cannot feel ourfelves warranted 
In faying, that there has been a total lofs by any peril in* 
fured agaiiift of that which the infurance was intended 
to cover, and which the valuation contemplated, vi?., 
Freight upon a complete cargo; but are obliged to pro* 
nouuce, that no lofs by the perils infured agaipfl is made 
out beyond the lofs of freight upon part of a cargo only, 
viz., upon the 55 bales of cotton: that the allured are 
therefore not entitled to recover a total lofs, but an ap* 
portionment only, according to the mcafure of their 
aduai lofs: and as tlfat apportionment has been already 
allowed to the plaintiifs, that there muft bo a new trio) 
Cafe. 


Feb. nth. 


Uspablicha againft Noble. 


a native Spa. r pHIS was an a&ion on a policy of infurance on fifh cm 

■no’ll domiciled JL J 

licit in time of board \hz,Pruffian (hip Car lota , at and from Poole, to St. 

tins country and Andero and Bilboa , both, or either, fubferibed by the de- 
^Tn’iiarf"? in fendant for 150/., on the 29th Feb. 1808, a copy of which 
UickTng^'o ihip P olic y was annexed to^ this cafe. The declaration con* 
SdvtSd bwn tained three counts » in tile the intereft was averred 

hence to ctrum 

ports of Sjpain t fuch romv'erce Jj leral zed for a.l pu pofes qf its due and effectual profccu- 
tion, either lor the benefit of the party hunfelf or ot his corrcfpondents, though refidma in 
the enemy's cour tr> j and fuch goods may. therefore, be irfured 1 y ium, either on Ins own 
account, or as agent for them: and lie may lue and recover upon the policy in his own 
name in cafe of i lofs by captuie; and this, though ihe prize, which was taken by a French 
privateer (France be.ng a ro-b» ihgerent with Spau in ct e war, and both govcmm< rts having 
iCTued firaiUr decrees again ft Bntifo commerce,) was afterwards condemned by a French 
confitiar court then fitting in i port of Spatn t into which the prize was carried t for in re- 
of iho puipoftbof fuch keoftd trading, the lubjefisof Spain concerned in it are to be 
regarded tfBrufi fubjeftv 




tq 
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to be iv Lemona -Uria and Francis Joze df Uriarte t in the 
fecondf in the plaintiff and F. J. de Uriarte . and in the 
third) in the plaiittff alone: and the lofs \yas alleged to 
be by capture. At the trial at the fittings after laft Mi¬ 
chaelmas term at Guildhall, before Lord Elletiborougb C. J. 
ft verditt v/as found for the plaintiff) for 137/. iox., 
fubje£b to the opinion of the Court upon the following 
cafe: 

The’plaintiff is a Spaniard by birth, but has been do* 
miciled as a merchant in this country for the laft eight 
years. In February 1808 the plaintiff purchafed (a) 5400 
quintals of fifli, and flapped the lame in thc Prujfian 
fhip the Carlota for St. Attdero , in confequence of orders 
fron> the agent of Mr. Lewona Uria, a merchant refident 
in Bilboa , and Mr. Uriarte, a Spanijb ''gentleman refident 
at Vera Cruz in Spanijb America, but who was in Eng¬ 
land at thc time of thc purchafe and fliipmcnt, upon a 
-temporary occafion. Mr. Lewona Uria was interefted in 
thc cargo in thc proportion of 5-Efths, and Mr. Uriarte 
in thc proportion of 3-8ths. The plaintiff has received 
payment from Mr. Uriarte, but not from Mr. Lemona 
Uria. On thc 21 ft of December' 1807 the Britijh govern¬ 
ment granted a licence for the Hi ip Carlota with her faid 
cargo to proceed on the voyage in queftion. By the de* 
crees of the French and Spanijb governments at the com¬ 
mencement of the war with Great Britain, all flops and 
goods coming from England were declared lawful prize. 
The Carlota failed from Poole pn the 28th of February 
180$ •, and while in profecution of her voyage, was cap¬ 
tured (without thc limits of the ports of St. Andero or 


1811. 


V»AI!GR* 

No»t». 


(rt) It was agreed in the courfe of thc argument that the goods were 
purchafed and (hipped by th,e plaintiff, on account of his corrcfpondenta, 
and not on liis own account. 


Bilboa) 
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Bilboa ) by two French privateers belonging to Bttpm r, 
-and was carried into Cajlro, a port of Spain, where the 
(hip and cargo were condemned and%ld by the fentence 
•of>a French confular court, held in Spain , oh the 8th of 
June 1808. At the time of the capture and condemna¬ 
tion France and Spain were co-belligerent allies at war 
with this country. The queflion was, whether the plain¬ 
tiff were entitled to recover ? If he were fo entitled, 
the verdi£b was to (band: if not, then the verdi& was to 
be fet afide and a nonfuit entered. The policy referred 
to was in the common printed form, and was (bated to be 
inade by the plaintiff, as well in his own name, as for and 
in the name and names of all and every other perfon or 
' perfons to whom the fame did, (hould or might, apper¬ 
tain, for himfelf and them and every of them, at 10 gui¬ 
neas per cent.: and liberty was referred for the (hip u to 

“ have any clearances and carry any fimulated papers 
* 

and alfo it was “ lawful for the faid (hip in the voyage 
•* to proceed and fail to, and touch and (bay at any ports 
“ or places whatfoever and wherefoever to load, unload, 
“ and reload goods, without being deemed a deviation.” 
At the conclufion the infurance was (bated tobe“ icoc/. 
K on 5400 quintals of (ilk valued at 6000/., warranted 
“ free of feizure in the ports of Bilboa and St. Andero ; 
« to pay a lofs within two months after fuch detention, 
46 without waiting for condemnation or reftitution.” 
And the king, by his licence referred to, reciting that 
whereas •Manuel de Munsz y Ufparicha (the plaintiff) 
« hath humbly reprefented to us that he is defirou? of 
’«« obtaining our royal licence for permitting the Prujfian 
« (hip Charlotte , M. F. J. mafter, of about 300 tons 
f* burthen, to proceed from Poole to Bilboa or Santander, 
« with a cargo of fi(h and fuch goods as are permitted 

« by 




in the Fifty-first Tear of GEORGE in. 

f< by virtue of our order of the i ith of November 1807 
“ to be exported;*' thereby dire£fced the commanders 
of all his (hips of war and privateers “ not to interrupt 
“ the fyid veffel, but to fuffer her to proceed as afore- 
« faid.” This licence was to remain in force for four 
months, and at the expiration thereof, or fooner if the 
voyage were before completed, was to be depolited with 
the commiflioners of the cuftoms at the port of London , 
or with the colle&or of the cuftoms at the out-ports. 
Dated 21 ft December 1807. 

Barnewall for the plaintiff, after obferving that the 
•plaintiff’s claim was refilled on the principle laid down 
in Conway v. Gray and Others (a), that the affent of every 
fubje£t is virtually implied to every a& of his own go¬ 
vernment, and therefore that a foreigner could not recover 

here upon a policy of infurance where the lofs happened 

% 

by the alls of the government to which he was fubjedft; 
contended that that principle did not apply to this cafe, 
where the capture to which the lofs was to be attributed 
was made by a French and not by a Spanj/b force: and 
though the French and Spanijb governments had a com¬ 
mon inlereft at the time for fome purpofes, yet the fa£fc 
of their being co-belligerent allies in the war againft this 
country did not fo far identify the fubje&s of Spain with 
the government of France as to make them anfwerable 
for its alls within the principle of that cafe. Neither 
will the condemnation of the veffel by the French con- 
fular court fitting in Spain work that effect $ for the lofs 
was by the capture and not by the condemnation, and 
(hat condemnation was in the name and by the authority 

(«} 10 Eafl, 536. 
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of the French and not of the Spanijh government. But 
at all events the effe& of the king’s lifcence was to make 
the licenfed Spaniard an alien friend irifteatf of an alien 
enemy, and thereby to except him from his implied re* 
fponfibility for the aCte of his native government. As 
to him the licence opc&ted as a fufpenfion of the war (a) 
pro hac vice: for as Ld. C. J. Treby faid in Wells v. WiU 
limns ( 3 ), “ the king may declare war againft one part 
of the fubjeCh of a prince, and may except the other 
part; and fo has he done in the (then) war with Frances 
for he has excepted in his declaration all the French pro- 
teftants j and of fuch proclamations all ought to take no¬ 
tice, becaufe the war begins only by the king’s proclama¬ 
tion.” According to this it would not have been compe¬ 
tent to have objected to an alien plaintiff fo ciroumftanced, 
that his property had been captured even by his own 
countrymen out of the pale of the king’s protection. The 
licence here operates in the fame way and to the fame 
extent, for the purpofe for which it was granted. The 
objeft of the Briiijb government in granting it was that 
this trade fhould be carried on in contravention of the 
laws of Spain s the inftruments of doing this meritorious 
aCt towards die Britijh government were the fubjeCts of 
Spain, who thereby incurred the rifle of puniihment for 
the violation of the laws of their own country: they 
could not have infured them for all the purpofes of the 

licence, therefore the licenfee muff be conlidered as an 

* 

alien friend;*and public policy as well as fair dealing is 
.on his fide. He referred to Kenfmgton v. Inglis (c), where 
a trading with an alien enemy for fpecie and goods to be 


(a) He cited Sir W Sutt' s judgment in the cafe of the Hotf, tR«b* 
jSdm. Ref>. z oi, *. icfcrring to Bynkrjlr>tk 1 b 1.0.7. 

{b) 1 Ld. Ray. 28%. (c)8£a/f,»73. 

brought 
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brought from his own country in his (hips into our colo- 
nisi ports, having been licenfed by the king} fuch licence 
waS held to legalize incidentally an infurance on the ene- 
my *4 fhip as well as on the goods and fpecie put on board 
for Br'ttifh fubjeds; and that it was competent for the 
JSriti/b agent for both parties, in whofe name the infu- 
rance was efie&ed, to fue upon the policy in time of wars 
he being under no perfonal difability to fue, and the truft 
being lawful. 

Riehardfott , contra, contended that this cafe came di- 
re&ly within the principle of Conway v. Gray (a) and the 
other cafes decided at the fame time, by which every 
foreign fubjcft was confidered as a party to the a&s of 
his own government, and therefore precluded from re¬ 
covering upon a policy of infurance for a lofs occafioned, 
as it may be faid, by his own a£t. This principle was 
eftablilhed without any relation to the queftion of neu- 
trality; for it would apply as well to the cafe of a 
friendly as of a heftile alien. [Lc Blanc J. afked if the 
argument were meant to be applied to all the perfons in 
whom intereft was averred, as well to the faftor refi- 
dent here, as to thofc abroad ?] The faftor Ufparicha , 
to whom the debt is due from his correfpondent at BiU 
boa , has no infurable intereft in the goods on that ac¬ 
count, as was holden in Lonorie v. Bourdieu (3); but he 
has his remedy against his principal who employed him 
to make the purchafe. The plaintiff infured merely in 
the charatter of agent. \Bayley J. If he purchafcd in 
his own name, he would have a right to ftop the goods 
in tranfitu.] He could only do that in the event of 
bankruptcy or infolvency 5 but fuch a right would not 

(1) 10 Eaft) 536. (i) Dotgl. 467, 

give 
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give him an infurable intereft: it would only make hini 
a creditor of thofe perfons for whom he (hipped; 
[Lord Ellenborough C. J. obferved, that it did not appear 
here whether the plaintiff had purchafed the goods hi 
his own name, or on his own credit, fo as to make him- 
felf liable for them to tne vendor, in which cafe he might 
Tetam them while in tranfitu ( a ): and if any thing turned 
upon that fad, it ought to be afcertained and dated in 
the cafe.— The Attorney-General faid, that the goods were 
(hipped on account of the plaintiff’s correfpondents, and 
not on his own account. And after fome difcuffion as 
to the fad between the counfel at the bar, Lord Ellen* 
borough C. J. faid, he thought that the cafe mud be taken 
as if the plaintiff had no intered in the property at the 
time; and then it dood as an infurance on enemy's pro¬ 
perty *, which brought the quedion to the effed of the 
king's licence.] If this were a quedion upon the legality 
of the voyage, the licence/would bear'materially upon it; 
but upon the principle which governed the cafe of Con - 
way v. Gray , it # is immaterial whether the parties inte* 
reded were hodile or neutral: if they be anfwerabld for 
the ad which occafioned the lofs, they cannot recovet 
againd the underwriter. Now here not only did the 
Spanijh government "concur in the ad of feizing the 
Spani/h property in a neutral (hip, committed by the 
French privateer, by the fandion previoufly given, under 
their own decree (£) for that purpofe, in conformity to 
the French decree; b.ut they alfo confented to the con¬ 
demnation of it by lending their territory for this pur¬ 
pofe ; and the French confular court which fat in Spain 

# 

(«) Vide Feme v. fVrey, 3 Soft, 93. 

(A) It was admitted tint the Syanijb decree followed the terms of the 
Trout decree, ftated in Barker v. BleJtr, 9 Eafi, x 2 |-, but without any 
refer cnee from the one decree to the other. 


could 
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could oMly d,erive its efficacy from the 1 Spanijb' go* 
verament: fufch confent refult&too from .the chara&er 
of co-belligerent (a), ■ ' 
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Barnewall in reply. It was equally a lofs by capture 
whether followed by condemnat$k or not. It would 
have been the fame if the capture had been made by 
pirates. This cafe is diftinguiihable from Conway v. 
Gray, and the other cafes of the American embargo ; for 
there the caufe. of lofs was not within the contemplation 
of the parties at the time of fubfcribing the policies *, 
but here it was contemplated by them : for here the fiih 
was warranted free of feizure in the ports of Bilboa 
and Si. Andtro ; from whence it is to be inferred that 
the parties looked to the chance of feizure and conuf- 
cation mother ports of Spain: and the underwriters fur¬ 
ther engage “ to pay the lofs within two months after 
fuch detention, without waiting-for condemnation or 
reftitution.” The defendant therefore was liable before 
any aft done by the Spanifli government to confirm die 
feizure. If the trade be licenfed, it follows that it may 
be protc&ed by infurance : but it would be abfurd and 
contradictory to fay that an iufurance for the Spanijb fub- 
jeft is lawful, if his fuit to enforcc it may be ’defeated 
be caufe he is a Spanijb fubjeCt. 


Lord Ellenborouch C. J. obferved that the licence 
was given to a Spanijb. fubje& domiciled here, and did not 
expend to every Spanijb fubjeCl refident elfewhere. But as 
the,principle on which the cafes on the American embargo 
were decided had been much preiTed upon the Court in 

(4) ‘ The rafe of Oddy v. Bovill, 1 Baft, 473., and the fevera] cafes there 
cited of adjudications in the Admiralty Court upon tills fubjett were 
referred to. 


the 
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r8i i. the argument, although at prefent it appeared to hint 

' ' T that this Cafe, was diftinguifhable from thole, they would 

VlfAK'ClA 1 

mg**? confider futfher of it before they delivered their opinion. 
ft* 38 ”* And afterwards in this term his Lordlhip gave judgment. 
(After Hating the fads): — 

It appears by the ^Ife that this was an a&ion brought 
by a native Spaniard domiciled here in time of war with 
Spain, and fpecially licenced by his majefty for the pur- 
pofe of the very commerce which it Was the objed of 
the policy declared upon in this a&ion to infure. The 
cafe cited of Wells v. Williams, I Lord Raym. 282. efta- 
blilhes that a plaintiff, an alien enemy in refped of the place 
of his birth, may, under limilar circumftances of domicile, 
be allowed to fuc in our courts. The legal refult of the 
licence granted in this cafe is, that not only the plaintiff* 
the perfon liccnfed, may fue in refped of fuch licenfed 
commerce in 0111 couits of law, but that the commerce 
itfelf is to be regai ded p0 legalized for all purpofes of ks 
due ayd cffe£lual profecution. To hold otherwife would 
be to maintain a propofitlon repugnant to national good 

faith and the honor of the crown. The crown may ex¬ 
empt any perfons and any branch of commerce* in its 
difcretion, from the difabilities and forfeitures anting 
out of a Hate of war: and its licence for fuch purpofe 
ought to receive the moll liberal conftru&iort. To fay that 
the plaintiff might export the goods fpicificd in the li¬ 
cence from Great Biitain to an enemy’s country for the 
benefit of himfelf or others, (and the licence contains no 
reftri&ion in this particularj) and yet to hold that where 
he has fo done, he could not infure ; or, having infured* 
could not recover his lofs, cither on account of his origi¬ 
nal character of a native Spaniard, or on account of the 
places to which, or of the perfons to whom the goods 

VfSMt 
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deftined \ would be to convert the licence itfelf 
into an inftrument of deception and fraud. The crown, 
itUiceoGng the end, impliedly Hc r nfes all the ordinary 
legitimate means of attuning that end. For adequate 
purpofes of date policy and public advantage, the crown, 
it mud be prefumed, has been^ftduced in this indance 
to licenfe a description of trading with an enemy’s coun- 
try, which would otherwife be unqueftionably illegal. 
Whatever commerce of this fort the crown has thought 
fit to permit (which in refpeft of its-"prerogatives of 
peace and war, the crown is by its foie authority com¬ 
petent to prohibit or permit,) mud be regarded by nil the 
fubjefts of the realm, and by the courts of law, when 
any queftjon relative to it comes before them, as legal, 
■with all the confequences of its being legal: one of 
which confequences is a right to contraft with other fub- 
je£U of the country for the indemnity and prote&ion of 
fuch property in the courfe «*>f its conveyance to its 
licenfed place of dedination, though an enemy’s coun¬ 
try, and for the purpofe (as it probably will be in mod* 
cafes) of being there delivered to an alien enemy, as 
confignee or purchafer. In the prefcnt cafe the licence 
was obtainei^for the purpofe of pTotefting the fubjeft- 
matter infured in the courfe of its conveyance by fea 
from England to certain ports in Spatn , to be there deli¬ 
vered to the purchafers thereof, who are the perfons in 
wfyom the intered is averred in the fird and fecond 
counts of this declaration: and the aftion Is Well 
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brought, upon the principles above dated, in the name 
Of the plaintid for their benefit. For the ptirpofe of 
this licenfed aft of tradmg, (but to that extent only,) the 
perfon licenfed is to be regarded as virtually sui adopted ' 
Vol. XIII. A a fufejeft 
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x8lf* fubjed of the crown of Great Britain ; his tradings sp 

. —.. far as the difabilities ariiing out of a date of war are con- 

cerned, is Britijb trading ; and of courfe any argument 
Nob li. tQ k e j rawn f rom a virtual participation in and fuppofed 
privity to the ads of his own native country, then at 
war with the crown of&Great Britain , is excluded or fu- 
perfeded in point of efFed by an exprefs privity to and 
immediate participation in the adverfe ads of the Britijb 
government. As far as the plaintiff and the Spani/k 
purchafers of this cargo are concerned, they arc adually 
privy to the objeds of the Britijb government, and act¬ 
ing in furtherance thereof, and in dired oppofition to 
the laws and policy of their own country. And it will 
not be contended to be illegal to infure a trade carried 
on in contravention of the laws of a date at wag 

i 

with us, and in furtherance of the policy of our coun¬ 
try and its trade; and which this trade in quedion, 
fandioned as it is by his majedy’s licence, mud be 
deemed to have been. It is not therefore ncceflary to 
•confider upon this occafion the ingenious fuperdrudure 
which has been endeavoured to be raifed on the determina¬ 
tion of this Court in the cafe of Conway v. Gray , IQ Eajl, 
Nor, (if the principle of that cafe did at all apply to 
the prefeift*, circumdanced as it is in confequcnce of his 
majedy’s licence,) how far its operation might be re¬ 
drained or affeded, as has been argued, by the particular 
provision in- this policy, that “ in cafe of capture, 
“ feizure, or detention, the underwriter ihould pay a 
« lofs within 2 mouths, without waiting for condcm- 
« nation or reditution/* All thefe points are immate¬ 
rial, with a view to- the judgment upon this cafe, pro¬ 
vided the property infured be in virtue of the king’s li¬ 


cence. 
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eence, for thepurpofe of the infurance, to be confidered 1811. 
as fully legalized: and we are clearly of opinion that it U|PAMCHA 
ought to be fo confidered. 


Judgment for the Plaintiff. 


afmnft 

NoilI. 


Harrison againft Wright. 

r J , HE plaintiff declared in affumpfit upon the following 
agreement in writing: — “ Copy of memorandum 
for charter party. Hull, 27th of March 1809. It is 
this day mutually agreed between J. Wright , owner 
of the (hip Hayle of about 232 tons burthen, now 
lying at Shields , and whereof ■ • is matter, and if. 

Harrifon of Hull (the plaintiff), that the faid fhip, being 
tight, (launch, and ftrong, and every way fitted for the 
Voyage, (hall, with all covenient fpeed, fail and proceed 
to Weferwick in Sweden , or as near thereto as (he can 
fafely get, and there load in 20 running days (if not- 
fooner difpatched) from the fa£tors of the faid R. Har¬ 
rifon , the freighter, a full and complete cargo of deals, 
but not exceeding what (he can reafonably (low and carry 
over and above her tackle, See.; and therewith return to 
Hull , and in 15 running days deliver the fame, on being 
paid freight for the fame, at the rate of 2 61 . per hundred 
of 14 3-inch 9-I board deals [reftraints of princes, dangers 
of feas, &c. excepted; ] with 2-3<ls port charges and 
pilotage as cuftomary : one half of the faid freight to be 
paid on the unloading and right delivery, and the remain¬ 
der in 4 months following Demurrage 61. per day. Pe¬ 
nalty for non-performance 300/. It is alfo further agreed 
between the faid parties, that the faid merchant (hall 

A a 2 have 


Monday, 

Feb. nth* 

In affumpfit 
upon a memo¬ 
randum tor a 
charter-party, 
(lefcribmi* the 
agiecnwnt of 
the defendant, 
the fhip owner, 
to proa id with 
ail convenient 
fpeed to a fo¬ 
reign port, and 
there load, with 
in ao tunning 
days, a cargo 
fro t) the plain¬ 
tiff s ladfors, 
and therewith 
> teturn home, 
and >n 1$ tun¬ 
ning days de¬ 
liver the lame, 
on payment of 
certain height, 
conducing with 
a attain penalty 
for -on perform¬ 
ance i he'd that 
the plaintiff 
might recover 
damages oil tho 
breach ot the 
contradl, m the 
nefet.dam’s not 
permitting the 
veffei to proceed 
on the voyage, 
bevond the 
amount of the 
penalty. 
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have liberty to keep the faid thip xo days on demurrage 
it 6/. per day for every day’s detention over and above 
the days aforefaid. If the veflel be loaded and delivered 
in 35 days, no demurrage to be charged.” — And then 
the plaintiff alleged as a breach of fuch agreement, that 
the defendant did not permit the HayU to fail or proceed 
on the faid voyage; and laid his damages at 3000/, 
At the trial at Fork the plaintiff took, by confent, a ver¬ 
dict for 3000/. damages, fubje& to the award of an ar¬ 
bitrator to reduce that fum; and the verdift was to 
be entered for fuch fum only as the arbitrator ihould 
find to be due from the defendant to the plaintiff. 
The arbitrator, alter hearing evidence offered by the 
-plaintiff as to the amount of the lofs incurred by him by 
the non-execution of the control on t the part of the de* 
fendant, awarded to the plaintiff 1860/., and the taxed 
cofts of the reference; though it was objected before 
him that no more than 1300/., the amount of the penalty 
as liquidated dan.ages, eould beiecovered. 

Topping thereupon, in the lad term, obtained a rule 
upon die plaintiff to fliew caufe why the award and ver* 
did entered for him iliould not be fet afide, upon the 
defendant's bringing into court 560/. to abide the further 
order of die Couit, and alfo forthwith paying to the 
plaintiff 1300/.; in older to take the opinion of tht 
Court upon the point of law, whether die penalty in 
(his cafe limi^pd the amount of die damage recoverable 
upon the.agreement; as he contended that it did. But 
there were alfo affidavits filed on each fide as to the me¬ 
rits of the award, in. refpett of the real amount of the 
damage. 


JParip 
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Pari, Holroyd, and Scarlett ihewed caufe on Saturday l 9 li» 
laft againft the rule; and admitting that a party might* 
limit his liability, contended that the addition of a pe* 
salty to the non-performance of a covenant or contra£t 
was not intended to limit the liability of cither party fdr * 
a breach of his part of the contraft, but to give the in¬ 
jured party his election either to fue for general 
damages or to recover the penalty. Lord Mansfield,' 
in Lowe v. Peart [a), dates “ the difference be¬ 
tween covenants in general and covenants fecurcd by 
a penalty or forfeiture: in the latter cafe the obligee 
has his ele&ion ; he may either bring an a&ion of debt 
for the penalty and recover it; (after which he can¬ 
not refort to the covenant, becaufe the penalty is to 
be a fatisfa&ion for the whole;) or if he do not chufe to 
go for the penalty, he may proceed upon the covenant, 
and recover more or lefs than the penalty toties quoties." 

'fhe fame principle was laid down in Cotterel v. 1 Hdoi (b) ; 
but there the bond and deed of covenant to fecure an 
annuity were by different inftruments. But this very 
point feems to have been determined in JPtnter v. Trim¬ 
mer (*•)„ which cites Btrd v. Randall (d). Now hero 
the word penalty (hews that the 1300/. was not meant to 
be taken for liquidated damages (e). If the cafe had been 
reverfed, the defendant would not have confidered that 
his demand for freight according to the ftipulated rata 
was limited by the penalty, if in faft he had earned 
more. And the very nature of the contrail (hews that 
the 1300/. penalty could not be meant for liquidated da» 
mages *, for then, if there had been a breach of any part 
of the contra£1: at the beginning of the voyage, the 1300/. 
would have been immediately due to the other party $ 

* 

(J) Dougl. lot. <*{«) 1 Blot Rtt>. 195. 

(f) Smith v. Dtcktnjon , 3 Jhf. & KM 6 ,o 

A a 3 which 


(«) 4 Burr 21l8. 

V) lb' 373 * 
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rflil. which would in effe£t have made an end of the charter- 

^ party; for he could have no remedy upon it for any num- 

**• mg»mft ber of fiibfequent breaches in the progrefs of the voyage, 

though he might have been damaged to a much greater 
amount. 

Topping and Hulloch , contra, faid that this, like every 
other contra&, muft be conftrued according to the ap¬ 
parent intent of the parties, and there could be no reafon 
for introducing into it a penalty of 1300/. for non- per¬ 
formance, unlefs it was meant to limit die refponfibility 
of the parties to that fum. [Bayfry J, It is difficult to 
fay that, when the full freight would amount to more.] It 
is the party’s own fault, if he do not take care to have 
the penalty large enough to cover all pofLble damages and 
demands. It is an agreement between the parties that 
the damages lhall not exceed 1300/., as in Marfden v. 
Gray ^«). At one time it was confidered that the party 
grieved had an option to proceed for the entire penalty, 
or to affign breaches and go for damages on the ftatute 
of William (b) : though it is now clearly fettled (c) that 
the plaintiff fuing upon the contra£1 muft affign breaches 
upon the s ftatute : but there is no cafe where a penalty is 
given in which a plaintiff has been permitted to recover 
more. The plaintiff might have declared in debt for 
the penalty, and he cannot alter the legal effe£f of the 
inftrument by declaring in affumpfit. It would have 
been nugatory to hold that a plaintiff declaring in Aebt 
was bbund to affign breaches under the ftatute, if he could 
elude the ftatute altogether by declaring in aflumpGt (</). 

(d) 6 Fafit {64. (A) 8 -fisf 9 W. 3. e it./. 8. 

{c\ Vif'e iVahot v. Gculding, 8 Term Ref. 116., and other cafes there 
refetred to. 

{ 4 ) rfflltj v. Wtldtn, a S»/. & Pul. 346. 

But 
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But in Wilbeam v. AJhton (a), where the plaintiff declared 

\ 

in* affumpfit upon an agreement by the defendant to ferve 
him for 4 years under a penalty of 50/. Lord Ellenborough 
held that no compenfation could be given beyond, the pe¬ 
nalty : though that cafe ultimately went upon another 
point. [His Lord(hip afked whether the penalty were 
contained in the fame claufe with the covenant in that 
cafe: to which Topping anfwered that he had feen one of 
the briefs in the caufe, and that the penalty was given at 
the end, in the fame manner as in the prefent cafe.] Here ' 
the party contracted to do a (ingle a£t, namely, to fend 
his (hip out for the deals, and he engaged to do that un¬ 
der a penalty of 1300/., beyond which he would not 
undertake to be chargeble. [Lord Ellenborough C. J. 
This is not a contrail for one fpecific a£t; for the (hip was 
contracted to fail with convenient fpeed to her deftined 
port, where (lie was to load within a certain time, and then 
to return to Hull , and in 15 running days deliver the 
fame: and by the breach of each of thefe the plaintiff 
may fuff ain damage.] 


18x1. 


Ha mu 10w 
a^ain/t 
Will CRT. 


V 


Cur. adv . vult. 


On this day Lord Ellenborough C. J. faid that on 
looking into the cafe of Winter v. Trimmer , to which they 
had been referred, it appeared to be fo exaCtly in point, 
that it was only neceffary to read it: [which having done 
his lordlhip continued — ] There the queftion imme¬ 
diately was whether the plaintiff could recover more than 
the penalty : and it was ruled that he might. And a prior 
cafe of Bird v. Randall was referred to, of which it is 
not neceffary to read more than what was faid by Mr. 
Juftice Wilmot *, that the plaintiff had his election 


[a) l Campb. N. P. Caf. 78. 

A,m 


bring 
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iSix. bring covenant, or debt for die penalty: but having.. 

—chofento bring debt, he could not refort back to the co- 

_ | 

k Mgcinii venant. That was followed up, by the cafe of AJlley r. 

Weldon , in which it was laid down that the plaintiff had 
his option either to proceed upon the covenant, toties 
quoties V or upon the firft breach to proceed at once for 
the penalty, out of which he might be fatisfied for the 
damage actually fuftained, and which would Hand as a 
fecurity for future breaches. The penalty therefore is 
auxiliary to the enforcing performance of the contrail ; 
and the party grieved may either take the penalty as his 
debt at law, and aflign his breach under the ftatute of 
William } or he may bring his a&ion for damages upon 
the breach of the contract. Though to be fure the ad¬ 
vantage of taking judgment for the penalty as the debt 
at law is very much cut down by the ftatute of King 
William . Upon the whole, therefore, we think that the 
arbitrator was warranted in awarding the fum which he 
has given to the plaintiff. 

Ru\e difcharged' 


Mn&r* .Gullett avainjl Lopes, Bart, 

FA. nth. ° J 


Where one of T^HE queftion in. this cafe concerning a right of com- 
two adjoining A t 

common*, with mon, by reafon of vicinage, arofe upon the face of 
cinage^ein. an award, which recited in fubftance, that a fuit in re- 
fenced off *.y kad fcteen inftituted in the (heriff of Devon's court, 

f©y°teavingf * h * between thefe parties, touching the diftraining and im- 
open only a pounding of the plaintiff’s cattle by the defendant; 

pjtftge fuffi- 4 

cum for the 

highway which letlover the one to the other; yet as the reparation was not complete, to at 
to prevent the cattfe ft raying from one to the other by meftns of the highway, the common 
by vicinage ftill coyuinucd. 

Which 
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■whichfuit was removed into this court, and was referred 
to the decifion of the arbitrator; who, in his award, fet 
forth that it was proved before him, that immemorially, 
until the inclofiire and divifion after-mentioned, Roborough 
common and Axler common in Devonjhire adjoined 
each other, without any reparation by a fence on the 
fide of Axler common, towards the north and eaft; and 
that until fuch inclofure and divifion the cattle of the 
commoners, on either of the commons, wandered by 
reafon of vicinage into the Other. That in 1802 the 
defendant, Sir M. M. Lopes , being feifed of Axler com¬ 
mon, inclofcd and divided it with fences on the nortlt 
and eaft fides from Roborough common, and alfo inclofcd 
the lame on the weft fide, leaving a drove or way open and 
* uninchfed on the weft fide of Axler common . That oh the 
fouth fide of Axler common there has been immemorially 
a carriage highway, leading from another highway, (now 
a turnpike road) and extending along the whole of the 
fouth fide of Axler common; and that when the defend¬ 
ant made the faid inclofures he left a fufiicient part of 
Axler common, and no more, uninclofed, as and for the 
faid highway on the fouth fide of Axler common. That 
part of Roborough common immemorially and at the time of 
the faid inclofure extended to the laft-mentionecl highway 
at the eaft end thereof. That at the time of diftraining 
and impounding the cattle after mentioned, the plaintiff 
had a right of common for his cattle on Roborough com¬ 
mon, and lawfully turned them thereon, and they after¬ 
wards efcaped from thence into the highway on the fouth 
fide of Axler common, and from thence into the faifl 
drove or way on the weft fide of the faid inclofure, and 
were at the time when, &c. in the faid drove or way 
doing damage tp the defendant’s hedge there, for which 

he 


x8ii. 


CvLttTT 
againft * 
Level, Bait. 
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ifu. 

Cot LETT 

egainft 

koni, Bart. 


he diftrained and impounded them. That the plaintiff 
contended, that inafmuch as the cattle were lawfully 
turned out upon Roborough common, and as there was 
np gate or fence to prevent them from wandering from 
thence into the highway on the fouth fide of Axler com¬ 
mon, and from thence into the faid drove or way in which, 
&c., the defendant wrongfully diftrained and impounded 
them. Whereupon the arbitrator awarded that the de¬ 
fendant was not bound to ere& nor could legally ere& 
a gate acrofs the highway at the fouth fide of Axler com¬ 
mon, and that the plaintiff’s cattle when diftrained were 
wrongfully in the place where, &c. doing damage, &c 
and were lawfully diftrained and impounded by the de¬ 
fendant ; to whom the arbitrator awarded damages and 
cofts for the fame. 


A rule nifi having been obtained by The Attorney - 
General and Dampier for fetting afide the award, which 
was now oppofed by Garronu and Bailey; the Court 
inquired whether the common by rc afon of vicinage which 
exifted before the inclofure would have excufed the wan¬ 
dering of the cattle from the one common to the other 
by the highway \ in other words, whether they were to 
underftand that the highway led over Axler common ? 
And being informed that it did, they faid that there was 
an end of any queftion ; for if the cattle were properly 
turned in the fir'ft inftance upon their own common 
which adjoined to the other, and the paffage along the 
highway over one of the commons was left open to the 
other, there was nothing to exclude the cattle from wan¬ 
dering into the adjoining common as they had done be¬ 
fore the inclofure, or to take away the claim of common 
by reafon of vicinage; the inclofure and feparation of 

Axler 
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• Axler common having been left incomplete by means of 1811. 
the open paflage left by the highway. ' 

. f Oil* LCTT 

The defendant’s counfel ‘urged the fa& ftated by the tgawft 
Arbitrator) that there was only fuflicient fpace left between ^ ,I ' 1 B * rt * 
the inclofures for the highway ; and cited the opinion of 
Lord C. J. Holt, in Bromfield v. Kirber (a), that to- give 
common of vicinage the commons muft be next adjoin** 
ing, i. e. without any intermediate land. They argued fur¬ 
ther, that the cattle could have no right to common upon 
the highway itfelf, but their continuing there for that 
purpofe would be a nufance. [But the Court fai.i that the 
fame claim of common by reafor of vicinage continued 
along the highway uninclofed as before.]} It was alfo ar¬ 
gued on the fame fide) that the inclofure which had been 
made in this cafe was fulBcient to put an end to the com¬ 
mon by vicinage ; the whole having been feparated by a 
fence as much as the nature of the thing and the lawwouitl 
allow of i leaving only a free paflage upon the highway, 
which even the owner of the foil (the defendant) had no 
right to interrupt by putting up a gate. 13 tut the Court Hill 
thought that that made no dilference : the highway itfelf 
was part of Axler common, and without a complete in¬ 
clofure and reparation the cattle might Hill ft ray from tjie 
pne common to the other, without impediment j and 
therefore the common by vicinage was not excluded. 

Rule abfolute* 


(«) xxM«d.jt. 
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tSrt. 


Manley, 
THk i 1th. 


The Kino againft The Juftices of Wilts. 


Though a fla- IH'a local aft 40 Geo. 3. c. 1 xo. for inclofine lands in 

tute giving an JLJ t _ 0 

appeal to the , the parifli of Stockton in Wilt/hire , it is provided} that 
4 months afti * If any perfon fliall think himfelf aggrieved by any 
Smpiaint° f fl)aif “ thing done * n purfuance of the general inclofure aft (a} 

JuiScMsitiie* ** or ^is a ^> & c *> ma y a PP ea| I to any general 
hid feffions to u quarter feflions of the peace which fliall be holdcn for. 

hear and deter- 1 ... 

mine the matter « the faid county of Wilts within four calendar months 

ftc^yefit^'* “ next after the caufe of complaint fliall have arifen, on, 

ha've^inci'^ “ giving notice, &c.: And the juft ices at the faid general 

adjourmn^ir to ** <l uaTtcr f c fl" 10ns arc hereby required to hear and deter- 

anorlier ftfliom, 
upon hwiul 
caufe, fuch as 
the abfence of a 
material wit- 
Befit, of the fuffi- 
ciency of which 
they are to 
judge. 

But where the 
appeal was 
again (l the fuf. 
ficiency of an 


« mine the matter of every fuch appeal, and to make 
“ fuch order, and award fuch cofts, as to them in their 
•* diferetion fliall feem rcafonable.” 

W. Williams moved on a former day in this term for 
a mandamus to .the defendants to enter continuances and 4 
proceed to hear and determine at the next feflions an ap- 


S?nd*forea^ P® al wlli ch had been lodged, by a party grieved by the in- 

and it appeared clofure, at the laft October feflions held at Marlborough , 
that the ground r ’ ■ 0 

wat Aaked.out 
in March, when 


the appellant 
took pofftffion 
of and cropped 


being within the 4 months, as he dated, after the caufe 

of complaint had arifen. But the juft ices having, for the 

more convenient confideration of the cafe, adjourned the 

Snd award'was appeal to the then next January feflions held at Devizes % 

the*c«mmif- y the juftices there aflembled confldered that the- time 

Boncn tin long Q c ai) p ea l was expired, and that they could not take 

afterwards; yet vv r 1 

an appeal lodged cognizance of it, aiid therefore refufed to proceed 

at tlsc O&obtr 6 . 

feflions was Upon it. ' 

field to be out of 
.time; and this, 

though a small part cf the aUotmcnt was, with the appellant's confent, exchanged fo late 
9 * Jvlj* '*• 

(a) 41 Get. 3, r. 109. 


Lord 
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Lord Ellenborough C. J. then, (aid, upon granting a 
rule to (hew caufe, that there was a power neceflarily in* 
cident to the feffions to adjourn the confideration of an 
appeal properly lodged before them. 


iflri. 

The Kifto 

jjjf 

The Juftieel d 
WltTh. 


Beft Serjt., Banuis , and Grant now (hewed caufe upon . 
affidavits, dating that the appeal was adjourned from the 
October feffions upon the application of the appellant * 
himfelf, who was not then ready to enter into it, on ac* 
count of the abfence of a material witnefs. That the 
grievance, if any, exifted • fo early as March lad; the~ 
grievance dated by the appellant being that-he had not fo 
large an allotment as he ought to have had ; and that 
and other allotments having been made and daked out 
from the 7th to the 10th of March, and notice thereof 
given to the appellant, who immediately took poiTeffion 
and cropped the land. But that on the 6th of July ad 
alteration in the allotment was made by the commif- 
fioners, with the exprefs confent pf the appellant, 
whereby an exchange was made of about,a quarter of an 
acre out of 200 acres with another perfon. They there* 
fore contended that the fuppofed grievance exiding fo 
early as in March , the party was out of time to appeal to 
the OEloher feffions : but if that were othcrwife, and it 
were found neceffary for the purpofes of judice to ad¬ 
journ the confideration of the appeal, the magidrates 
might have held an adjourned feffions, as in Rex v. The 
Jnhabitants of Dcrbyjhire (a), which would have legal rela¬ 
tion to the original feffions. But they alfo contended that. 
the appellant was edopped from appealing at all againft 
die fufficiency of h‘s allotment, after taking pofleffion 

(«) 4 Tern Rtf. 483. 


Of 
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i8rt. of and cropping the land, by which the quality of it was 

“ deteriorated. 

The Kino 

Cgdinft 

^WiltV.' ° f Lord Ellenborough C. J. I hold, without any 
doubt, that the Court who are to try the appeal have an 
incidental authority to adjourn it, when once properly, 
lodged, if it be necefiary for the advancement or conve¬ 
nience of judice *, and that the feffions are to judge of thp 
proper occafion for doing fo.. But the ad of the party 
himfelf in preferring his appeal mud be within the 
limited time ; the only queftion therefore is, whether the 
lodging of the appeal at the OBober feflions were too 
late ? which mud depend upon the time when the griev¬ 
ance complained of exifted. As to this point the Court 
defired to hear the other fide. 

W. Williams and Cajberd , in fupport of the rule, ad¬ 
mitted that the ground of appeal was the infufficiency of 
the whole allotment, and not merely the exchange of the 
quarter of an acre, which was made by confent. But 
{hey denied that the mere daking out of the allotment 
was the grievance; for after that, it might be altered by the 
commilfioners,and, as it appears, it was in fad altered fo 
late as 'July in the indance mentioned. 

Lord Ellenborough C. J. The grievance complained 
of being the infufficiency of the whole allotment, which 
was made fend daked out fo long ago as in March , and of 
which the appellant then had notice, and adually took 
pofleflion of and enjoyed it; the grievance, if any, arofe 
in March , and therefore he was too late to appeal in Oo- 
toler. The mere daking out the ground by the commif- 
fioners might not be a grievance; for that might be done 

9 behind 
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behin4 the party’s back and without notice to him; but 1811. 
here he took pofleflion of and cropped the land, which 
was down land, and could not afterwards be rcftored to *gai>ft 
its original ftate. That makes an end of the queftion$ Th Wilts.* 
for he was then clearly out of time in his appeal. 


The other Judges concurred. 


Rule difeharged. 


Cock again/! Bell. 


Mondtj t 
Feb. utlu 


’Y'HE plaintiff recovered a verdi& againft the defendant 
for above 5000/. at the fittings after laft Trinity 
term; and after a writ of feire facias fued out. againft 
the bail in the a£tion, a rule was obtained on their be¬ 
half, on a former day, calling on the plaintiff to (hew 
caule why an exoneretur ihould not be entered on the 
bail-piece, or further time given to the bail to render 
the principal, againft whom a commiflion of lunacy, was 
iffued in 1809, under which he was found to be and 
ftill continued a lunatic. But when the matter was now 


Time refufed to 
be enlarged tor 
the bail to fen¬ 
der their prin¬ 
cipal. on an 
affidavit that 
he was a luna¬ 
tic ; it not ap¬ 
pearing that fie 
was in foch a 
(late as to occa¬ 
sion any imme¬ 
diate peril of 
life, either to 
. himfclf or thole 
about him. 


moved again, the former part of the rule was in the 
firft inftance abandoned, upon the intimatioh of the 
Court that there could be no foundation for it: and the 
latter part of the rule was oppofed by the Attorney- 

General and Taddy , who referred to Wynn v. Petty (a) t 

.« 

where the time for rendering the principal was refufed 
to be enlargedj though it was fworn that he could 
not be removed without endangering his life: the 
Court faying, that they could not depart from their 
eftablifhed practice j and that when one party muft 


(«) 4. EaJI, loz. 


fuffer 
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fuffer by the aft bf God, they could not interfere. And 
they faid thkt there was the lefs reafon to do fo in this 
cafe, becaufe all the circumftances remained the fame 
as whep the bail entered into their engagement to pay 
the debt or render the principal, and they mult be bound 
by that engagement. 

Topping appeared on the part of the committee, to fub- 
mit to what the Court fhould think proper to be done ; 
and only ftated, that it would be much more defirable 
for the fake of the unfortunate perfon if he could be 
continued in his prefent private cuftody. 

Garrow and Curwood in fupport of the rule faid, that 
if the time could not be enlarged, the bail mud render 
the lunatic, however painful the talk. 

Lord Ellenborough C. J. It is not ftated, I ob¬ 
serve, in the affidavits, that the defendant is a dangerous 
lunatic, fo that he could not be brought up without im-. 
mediate danger to his own life or to others. If either 
his own life were to be put in peril, or the lives of thofe 
who are to bring him up, or in whofe cuftody he is to 
be placed, (or, as Barley J. *fuggeftcd, if it had been 
fwora that by continuing him in his prefent cuftody a 
little time longer, he would be likely to recover,) there 
might be room*for confidcrajion. But without any fpe- 
cial cirqjimftances to call for the excrcife of our difere- 
tion, the duty of the Court in this cafe is clear and pre* 
cife, and we muft difeharge the rule. 


- xftir* 

C" CK 
4gamft 
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w THE Fifty-first Ybar of GEORGE HI. 


,357 


1811. 


Chacb and Others again/t Westmore. 
Westmore again /} Forbes. 


Mtadtyt 

Fit, U$* 


A LL matters of difference between the parties in thefe Whew » cure 

* involviAg A 

caufes, (which involved the conftruction of certain queft on ot lew 
contrails,) were referred to a gentleman at the bar to a barriftet un¬ 
fettle, who made his award thereupon, as well upon the cwrttofcttie 
matters of law as of fa£t. After which it was moved to jj* bmuwsJ n 

fet afide the award on the ground of a miftake in point of tween the 
. ,1 i , i * , parties, and he 

law by the arbitrator: but though the queftion of law made his award 

was raifed by the pleadings in one of the caufes, it did thVqueftion of* 

not appear upon the face of the award, but was brought Jiear^ipont^ 

before the Court by affidavit. And now when Bur- ****/?*• 

1 award; the 

rough and Dumpier, who were to fhew caufe againft the Court, conflder- 
, , , , , 1 ® . . ing that it was 

rule, had opened the cafe to the Court, by ftatmg m the intention ot 

what manner the queftion came before them; Lord refcfthe de^° 

MlUttborcugh C. J. and the reft of the Judges intimated mems^vrcil 

great doubt, whether they ought to enter into the merits „fhw'as*©? 11 ^ 

of the decifion. IIis> Lordfhip obferved, that there was to the ar¬ 
bitrator, refuted 

a great difference in thefe cafes in confidering the obje£fc to open the 
of the reference, and the defeription of the perfon to upon a^oggef- 
whom the decifion was Confided by the parties* In bitntor’s mif* 
ordinary Cafes, where queftions of fa<ft are referred to taw e upon°th* 0< 
one who is fuppofed to be competent to deal with fuch JcoarrlStbe^ 
queftions, though not with queftions of law; and a {*” nthepar * 
queftion of law happens to arife, on which he decides in 
a manner which diftuibs the whole juftice of the cafe ; 
the Court would I think enter into the enquiry, and 
correct what was erroneous in the decifion. But where 
a doubtful queftion of law arifes between parties, it often 
happens, that on that very account they agree to refer 
Vol. XIII. B b the 
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18 if. 


ChacB’ 
«pd Other* 

WilTMOUt 

, WllfMOlI 

ag*nft 

FwftSKSt 


the matter to the Arbitrament of a gentleman of die pro* 
feffion, meaning to refer the decision of the matter of 
law to him! and to abide by his determination of ifc* 

* 

The Attorney-General and Gafelee y who were to have 
fupported the rule, fuggefted the difficulty that would 
occur frequently in thefe cafes from leaving the rule to 
hinge on fo uncertain a point as the intention of the 
parties in agreeing to the reference, which would lead 
to a previous difeuflion in every cafe what their intention 
Was at the time. 

Lord Ellenborough C. T. I fear it is impolfible to 
lay down any general and certain rule upon this fubjedt, 
in what cafes the Court will not fuffer an award to be 
opened: it muft be fubjeft to fome -degree of uncer¬ 
tainty, depending upon the circumftances of each cafe. 
But it is enough to fay, that in the prefent cafe, where 
the merits in law and in fa& were referred to a perfoq 
competent to ^decide upon both, we will not open the 
award, unlefs it could be (hewn to he fo notorioufly 
againft juftice and his duty as an arbitrator, that we could 
Infer mifeonduft on his part. 

4 

• The other Judges agreed j and Le Blanc l. added, 
that where the queftion of law neceffatily arifes upon 
the face of the award, there the Court muft take notice 
of it. 


Rule difeharged. 
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Doe, Leflae of Lifford, and Elizabeth Mary ' 
Anne his Wife, againfi Sparrow and Another* 


'J'HIS eje&meftt was* brought to recover a moiety of under a device 
certain freehold andJeafehold property} and at the ofar«nandT 
trial before Lord Ellenborough J.C. at the fittings in Mid- ^ub^ufthe" 
dlejix , a verdict was taken for the plaintiff, fubje£t to the 
opinion of the Court on this cafe: cie*) loathe tef* 

George Archr being feized in fee of freehold tene- daughter, thtb 
ments in St. Dunjtan , Stepney , in Middltfcx, and being 
alfo poflefled of other leafchold tenements there, to 

which he yras entitled for terms of years unexpired, on JKuideMh 

the 2?th of November 1701, by his will duly executed, of either, leav- 

. r . . ingchildor 

after giving a weekly annuity and Several pecuniary children, the 
legacies, devifed the fame thus: ** And as to all the hcrfodying* 

« reft, refidue, and remainder of my real and perfonal gjj weta!*' 

« eftate, of every nature and kind foever and wherefo- jj™ jf, 

« ever, (the copyhold part whereof I have furrendered JjJ" 

« to the ufe of my will,) I give and devife the fame, the furmorof 

1 r thefon or 

«< fubiedb neverthelefs to the payment of my debts and daughter for 
J _ _ . .. everrbufin 

“ legacies aforefaid, unto my fon George Dorkin Archer , cafe hi* Ton and 
• * daughter fhould 

be both dead 

<tt the t me of the ttflator't deceefe, without child or chi'dren ; or leaving child or children, 
all ot them ihould die under 21 and unmarried, and without child or children; tlien 
lie gave the -whole of hit teal and perfonal eftate to his executors, upon certain units 
lor other biauche* of his family s and then the will proceeded, as to the reft and refidue of 
hiseftatc and effect,, iff Mfe of the death of Us fon and daughter at the nmi before mentioned, and 
•antbeut ebdd or thildrcn, and other the events aforejatd ; thtn he gave the fame to his brother 
in fie. 

Held that the limitation to the children of the deceafed fon or daughter, or to the fur- 
vivor of the two, was only a fubftitution in cafe of a lapfe by the death of the teftator’s 
fon or daughter is £11 lifetime § fo that if both fon and daughter furvived him, hf intended 
them to take thi fee as tenants in common s if one died in his lifetime and left iflue, fitch 
iffuc was to take the patent’s (hare; or if there fhould be no fuch iffue which ihould attain 
ar, the furvivor of the fon and daughter fhould take the whole 1 or if both died in his life* 
time, and either left ifliie, fuch iflue was to ukei but if both died without iflue in hie 
lifetime, then the executors were to take on the Uults mentioned} remainder to hie taro* 
(her m fee. 


Bb 2 


« and 
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*$£*• “ and my daughter Elizabeth Mary Ann Archer* their 

.. D( ^ “ heirs and ajftgns for ever ; to hold the fame, fubje& 

Lirroio, ** a4 a ^ ore f a .^» aJ tenants in common, and not as joint 

3 fa»**w ** tenants * ^ Ut 1,1 ca f e °f death of either my fon or 

^ “ daughter) leaving child or children , then as to the {hare 

M of him or her fo dying) I give the fame to fuch his or 
f*. her child or children*) but ftiould there.be no child 
** or children) or, being fuch, all of them ihould die 
" before the age of 21 years, then and in fuch cafe I 
“ give the {hare of him or her fo dying, to the furvivor 
of them my faid fpu or daughter for ever. But in 
u cafe my faid fon aiid daughter {ball be both dead at the 
time of my deceafe, without child or children, or leav- 
“ ing child or children, all of them iliali die under the 
** age of 2i years, and unmarried, and without child or. 
“ children m % then and in that cafe I give and bequeath 
“ the whole of my real and perfonal eftate and effects unto 
my executors herein named, and the furvivors or fur- 
« vivor of them, and-the heirs, executors, and adnrinif- 
“ tutors of fuch furyivor *, upon truft in tire firft place 
“ to pay my filler ‘Mary Brown the fum of 500/. for her 
“ own foie and feparate ufe, notwithilanding her cover- 
“ ture, to be paid, &c. as file iliali tliink fit, &c. And 
« in the event laft aforefaid, I give and bequeath unto 
“ ,the find William Archer Shaftnin , and unto his mother 
“ in cafe of his death as aforefaid, the further fum of 
“ 2Co/. in addition'to the fum of 100/. I have before 
“ given to ihcm, and payable at the fame time. I alfo 
“ give to the faid Jane Shirley, in cafe of the event 
aforefaid, in addition to the faid legacy of 20/. the 
“ further fum of. 80/. And as to the reft, refidue, 

“ and reminder of my eftate and efte&s as well real as 
‘ perfonal, tn cafe of the death of my faid fon and daughter 

6 “at 
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** at the time before mentioned, and without child or child - 

‘ o * # 

u ren , and other the events aforefaid, I give and bequeath' 
“ the fame unto my brother John Archer , his heirs -and 
“ affigns for ever.” The teftator died on the 10th of 

t 

Oflober 17p4,' leaving his faid fon and daughter him 
furviving, who thereupon entered, See. and afterwards, 
athd before the marriage (which foon after took place) olf 
the teftator’s faid daughter, who is one of the leffors of 
the plaintiff, with Jofeph Lifford, the other leffor of the 
plaintiff, by indentures of leafe and releafe, dated the 
iff and 2d of October 179$, the teftator’s faid daughter 
E. M. A . Archer, conveyed to her brother G. D. Archer , 
her undivided moiety of part of the freehold premifes 
in fee, and her undivided moiety of part of the lease¬ 
hold premifes to him for the remainder of the terms 
therein. And G. D. Archer being fo feifed aqd 
entitled under the laid will and deeds, on the 31ft of 
December x 8 o( 5 , by his will duly executed, devifed 
all his freehold and lcafchold eftates, of which he had 
power to difpofe by will, to the defendants, their 
heirs, See. upon truft as therein mentioned \ and (bon 
after died, without ever having had any iffue, and leav¬ 
ing his faid filter Elizabeth Mary Ann , one of the ldftors 
of the plaintiff, his heir at law. The defendants are in 
poffeffion of the whole of the premifes comprized in the 
indentures of leafe and releafe. The queftion was, 
whether the plaintiff were entitled to recover that moiety 
of the faid freehold and leafehold premifes comprized 
in the above deeds, which were devifed and bequeathed 
by the teftator G. Archer to his fott G. D. Archer . If 
he were, the vcrdi& was to ftand: if not, a verdidfc wat 
to be entered for the defendants. 
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l8n. This cafe was argued in laft Eajler term, and the' 
’queftion made was, whether the limitation over upon 

U/fteof the, teftator’s fon or daughter dying without child or 

LirroiiD, ,. ° 

children, were to be confined to his or her fo dying in 

the lifetime of the tefiator. Holroyd for the plaintiff con¬ 
tended in the negative; Abbott for the defendant main¬ 
tained the affirmative. On the part of the plaintiff it 
was contended, that the limitation over on the d$ath of 
the fon or daughter was not to be confined to the 
death of either in the teftator’s lifetime: and Noudan 
V. Nelligan , I Bro. Ch . Rep. 489. Lord Douglas v. Chat- 
mer> 2 Vef. juts. 501. and Billings v. Sandham , there 
mentioned, tb. 50 6. were cited for this purpofe. But 
that the devife to the fon and daughter was cither a 
devife to them in fee, defeazible as to the moiety of 
each by either dying without child or children in the 
lifetime of the other; in which event it would go over 
to that other: but if either left iffue, fuch iflue would 
take a fee in the parent’s moiety, defeazible alfo in the 
event of fuch dying before 21. Or when the tef- 
tator gives the eilate to his fon and daughter in fee as 
tenants in common, but in a particular event he after* 
wards gives it to the chi! Iren, if any j that may be taken 
to control the former words, and make the fon and 
.daughter take for life, with a contingent remainder iu 
fee to their children, if any; if none, with a contingent 
remainder to the furvivor: for which Doe v. Collis % 

4 Tenn Rep. 294. Doe d. Davy v. Burnfall , 6 Term Rep. 
34. and Burnfall v. D<ivy * 1 Bof. (3* Pull. 215. were 
cited. Or it might be taken to be an eftate tail in the 
fog and daughter, in cafe either fhould die in the*life- 
time of the other without leaving children who fliould 


come 
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<ome to an age to difpofe of the property: but if either 
Ihould have fuch children) then to take a fee : and for 
this he referred to Anonym. i. And. 43. Wild’s cafe , 
6 Rep, 1 6 % King v. Melting, 2 jLcv* 58. Do v. Wicbelo, 
8 Term Rep. an, Dw </. Candler v. Smith, 7 7 >rm 
531. Dov. Cooper, x Eaft, 229. Dor d. Applin, 4 IW*»| 
82. On the other fide were cited Trotter v. Wil¬ 
liams, Precedents in Chan. 78. Lowfeld v. Stoneham, 
2 8/m. 1261. Hinckley v. Simmons , 4 FIf/I yon. 160. 
Webjlcr v. Hale, 8 Pr/I jun, 410. and Garlands. Thomas, 
X 2Vrw 82. 


x8il. 

Do*, 
Lcfitc of 
LtrroMo, 

SlAMOVf 


The cafe ftood over for confideration till this term j 

when 


Lord Ellenborough C. J. delivered the judgment 
pf the Court. Before*we adopt the conftru£tion which 
is contended for on the part of the defendants) it is 
material to confidcr whether the devife to the teftatoris 
fon and daughter can operate fo as to give effect to all 
the words he has ufed, without rejc&ftlg any thing con¬ 
tained in the devife, or introducing any thing which it 
does not contain; for there can be no rejection or in¬ 
troduction, if all the words as they ftmd can operate; 
but if all the words as they Hand cannot operate, the 
Court muft introduce or rejefit as may be ft anfwer what 
may appear to them to have been the teftat or's intention (a). 
The devife fets out with giving all the refi(lue of the real 
and perfonal ejlate to the fon and daughter, their heirs and 
ajftgns for ever, to hold as tenants in common, and not as 
Joint tenants. The effe£t of this therefore would have 
f>een to have given each immediately a moiety in fee in 


(0) Den* v. Bepjkaw, 6 Verm Rep. 51'. and Dm v. Deere, 1 So/. Sf 
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iSiv. the ml eftate, and an abfelute intereft in the perianal; 

1 end each would have had the power of difpofmg of hie 
Leflkc of or her moiety either by deed or wdl, in any manner he 

* or (he might have thought fit} and fox' want of fuch 

S®>asi@w« difpofition, the moiety of each would have defeended to 
his or her heirs. This part of the devife, however, is 
immediately followed by a provision, that tf eitherfan or 
daughter died leaving iffue t fuch iffue Jhould take the parents 
Jhare s but if there Jhould be no fuch tjfue ta attain 21, the 
furvivor of the fan and daughter was to have the e/late for 
ever . If this provifion, therefore, were intended to qua¬ 
lity the limitation to die fon and daughter, as the plain¬ 
tiff inlifts ; and not as a fubftitution in cafe of lapfe ; 
which is the defendants’ argument; it annihilates alto¬ 
gether the tenancy in common in fee: it takes away 
from each all power of difpofition to the prejudice of 
his or her iffue} or, if there be no iffue, to the prejudice 
of the furvivor: and if there be no iffue, inftead of 
giving each a moiety j which is the effe& of a tenancy 
in common j gives the whple to the furvivor } which is 
the effect of a joint tenancy. If this be a qualifying 
prpvilion, therefore, it qualifies the limitation, by faying, 
that what was given to them, their heirs and affigns ,, to 
hold as teitants in common , and not as joint tenants, Ihould 
▼eft abfolutely in neither of them} (and this applies 
equally to both the perfonal and real eftatej) Ihould not 
be afiignable by either to the prejudice of his or her iffue* 
or to the prejudice of the furvivor} ihould not pafs by 
defeent from either, if either left iffue} and Ihould be 
a joint tenancy in fee, and not a tenancy in common. 
Suppofe both to have fumved the teftator, and then to 
have died without iffue} the furvivor, according to the 
plaintiff’s conftru&ion, would have taken the whole, 
Suppofe one to have died, leaving iffue, which attained 

21 * 
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2 i, and 1 the furvivoT to have died without iflue y the ifltoe ' 
of the firft would have 'taken one moiety, and the 1 fur* 
vivor the other: the furvivor, therefore, in that cafe 
would have taken a moiety in fee, which he might* have 
difpofed of to the prejudice of the iflue of the other. 
Suppofe one to have died without iiTue, and then 
the furvivor to have died leaving iiTue, which attained 
21; fuch iiTue would have been entitled to the* parents* 
original (hare only, not to the fliare which had accrued 
by furvivorlhip j but the latter fliare would pafs by de- 
feent to the parent’s heir, if the parent had not difpofed 
of it in his lifetime ; or, if he had difpofed of* it, would 
go according to fuch difpoiition. In this, therefore, as 
well as in the preceding cafe, one moiety would be 
bound, and the other free; one would be fecured to 
the iflue, and tlic other might be alienated from them. 
In'none of thefe cafes, however, would the two parents 
take to them, their heirs and ajftgns , as tenants in common* 
If there were any tenancy in common in fee, it would be 
between the furvivor of them, and the iflue of the other ; 
and if neither had iflue, the longer liver would take the 
whole by furvivorfliip. It is neceflary, therefore, either 
to rejeft part of the limitation to the fon and daughter, 
and their heirs and afligns for ever, to hold as tenants in 
common, or to introduce feme other words: and th6 defend¬ 
ant infifts, that the true conftru&ion is to confider the tef- 
tator as contemplating the death of his fon or daughter in 
his lifetime s and to make the limitation to the children of 
the deceafed or to the furvivor, as a fubfiitution only , in 
cafe of a lapfe . This fuppofes the teftator to have'had 
three poflibilities in contemplation $ firft, that both fon 
and daughter fliould furvive him: and then he meant 
they fliould take the fee as tenants in common. Se¬ 
condly, that one might die in his life: in which cafe the 

devife 
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z&it. devife to fuch one would be lipfed: add then he meant; 
that if the one fo dying left iffue, fuch iffue ihould take. 

Lefts of the parent’s Chare; or if there were no fuch iiTue to at- 

tain 21, the furvivor ihould take the whole. Thirdly, 
SrAtkbw. that both might die in his lifetime; in which cafe the 
p|evious devife to both would lapfe: and then, if either 
of them left iffue, fuch iffue were to take; but if both 
died without ifiue, then the teftator’s executors were to 
take, upon certain trufts; with an ultimate limitation to 
his own brother in fee. The limitations to the executors 
and to his brother are confined in exprefe terms to the 
event of the death of hi&fon and daughter in hie lifetime t 
and from thence it is inferred, that he was contemplat¬ 
ing a death in his lifetime, in the preceding daufe, when 
be fpoke of the death of either his fon or daughter, 
leaving iiTue. It is obfenrable too that that claufe, “ of 
u either his (bn or daughter’s dying, leaving iffue,” is fo 
worded, that though it might be extended to the cafe 
of both dying leaving iffue, it feems expreffed as if the 
teftator was contemplating the dying of one only; and 
then it would naturally lead him to the confideratlon ip 
the fucceeding claufe, if both died in his lifetime . It is 
obfervable, too, that in this claufe, in cafe oi the death of 
either, though the teftator confiders the events of their 
dying with children or without; yet he difpofes of the 
eftate in either event: if there are children, to fuch 
children; if none, to the furvivor: fo that he might be 
contemplating, not death indefinitely, but death in his 
lifetime. Upon the whole, on this intricate will, we 
incline to think that the teftator was contemplating a 
- death in his lifetime under the claufe in queftion: at 
leaft, the lefior of the plaintiff, ,who la to make out af- 
fjfjfcmatively that he was contemplating a death whenever 
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it might bappeh, has not Efficiently fatisfied us that fuch 
was the cafe: and therefore the verdi& ought to he etir»> 
tcredfbr the defendants. „ 


3«7 
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The Kino againft Bird. & Jjjfcj* 


information in nature of a quo warranto was ex¬ 
hibited againft the defendant for claiming and 
ufarping the office of a burgefs of the town of Netting* 
ham. To this the defendant pleaded, firft, that Netting* 
ham is and from time immemorial hath been an ancient 
town immcmoriaUy incorporated, and now and for io 
years Jpaft known by the name of the mayor and burgefles 
of the town of Nottingham, and had immemorially an 


i. A prefenp- 
live i.ght in the 
cldeft fan of 
every burgefs 
bom in Nottmg* 
bam, and in the 
younger font of 
every burgef* 
born in Netting* 
bam and having 
fetved a feven 
yeari appren- 
ticelhip to any 
tiade, and in 


indefinite number of burgefles. That King Hen. 6. by havmgfemda 

his charter in the 27th yeai of his reign, confirmed and fcven a P- 

1 J ° prentice/hip in 

granted to tlie then burgefles, tliat the town fhould be Nottingham to 

any hurgefa of 
N , to be admit¬ 
ted a burgefs of the town, on hit attaining *1, was holdcn not to exclude the inudentat 
power anting by implication of law to the corporation at large to feenre their perpetual 
fucceflion by voluntary ele&iona of burgefles ad libitum! and this, though it was a\ erred that 
N. had always been and yet is a populous town, containing numerous refident and trying 
burgefles; and that by tlie prefcnptive modes of fupply by birth and fervitude the fucceflion 
of a fufficicnt and large number of burgeflfcs is fully fecured * for non cunftat that thefe 
fburcea had at all twin been fuflicient during the exigence of the corporation, without 
occafionsl fupphes of buigefles by rie&ion } or even that they were ft* at the time of the 
defendant's eledion; and they could not have opeiated at* all for fome years after the 
creation of tlie corporation: and therefore no preemption can be made from thence that 
the crown meant to exclude the incidental power of the corporation to make voluntary 
ck(lions of burgefles in aid of fuch prefcnptive modes of fupply. 

a. Whether the power of making fuch voluntary elections be incidental to the corpora¬ 
tion at large, or exill in them by prefcription, it is competent tor them to delegate it ton 
fried part of themfelvrs. But 

3. They cannot delegate fuch power to any ftranget: and the recorder of the town muft 
be taken tp be fuch, if he be not ftated to be a burgtfs. 

4. 4a fuch fried body is the creature of the corporation, its conftmtion and mode of 
ading may, it feems, be modelled (with the exception before ftated) according to tho 
pltafure ot its maker j and where the corporation (confiding primarily of the mayor and 
burgefles, who were direded by charter to eltd aldermen from among themfelvjn,) tranf- 
ferred the right of eleding burgefles to a fried body, conftftingof the mayor and alder¬ 
men, of whom the nuyor part rouft attend; 18 livery or doathing burgriTcs, of whom 
4 were ftithefent to attend; together with the recorder, if a burgefs, and if cboofing to 
attend, and fix of the burgefiea at large, if they cboofe to attend) but the fried body might 
proceed without either-the fix burgcSfe* or the recorder, if they did not attends held that 
jliis was a reasonable and valid by-law. 


incor- 
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incorporated of at’mayor and burgefles, wholhoUld be 
one perpetual commonalty corporate, by" the name' of the 
mayor and burgefles of the town of Nottingham. ¥hat 
the burgefles, their heirs and fucceflors, might from time 
to time ele£l from themfelves feiren alderrheri, of whom 
ngne fhould be mayor: and the aldermen defied ihould 
continue for life, unlefs any at his fpecial requell made 
to the refidue of the burgefles, or by reafon of any notable 
caufe, fliould be removed from his office by the mayor 
and burgefles; and that upon any alderman dying, de¬ 
parting, or being removed from his office, the mayor 
and burgefles might ele£t one other burgefs from amongft 
themfelves into the fame office. That this charter was 
accepted: after which, and before the elefliomef the 
defendant to be a burgefs, to wit, on the ill of September 
1606, the then mayor and buTgefles duly made a cer¬ 
tain reafonable by-law, not now extant in writing, for 
the avoiding popular confufidn and tumult in the election 
of burgefles; whereby it was ordained that the mayor 
and aldermen, or the major part of diem duly aflembfed 
together for that purpofe, and eighteen burgefles of the. 
faid town, defied, or to be from time to time refpec- 
tively ele&ed, by the mayor and burgefles from amongft 
fuch of Ihe burgefles as ihould before fuch election hare 
ferved the office of fheriff, or of ehamberlain ofthe faid 
town, and called the livery or cloattiing burgefles of the 
faid town, to be'of the common council of the fcid town^ 
or any Q or more of the fame 18 burgefles duly aflem- 
bled together for that purpofe; together with the recorder 
of the faid town, if he ihould in that behalf attends but 
otherwife without him; and together with fix burgefles 
of the faid town chofeii, or to be from time to time re- 
fpeftively chofen, by the mayor and burgeflbs from 

amongft 
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amongftthe burgefles, to bealfo of the common coun- i8ix* 
cii of thft (aid town, or fuch of the- faid fix burgefles 
as (hould in that behalf attend, in cafe die fame fix hur- 

Him* 

gefles or any of them in that behalf fhould attend, but 
otherwise without the fame fix burgeflesj fhould and 
might, without the concurrence or afliftance of the refl* 
of the burgefles, be. able at all future times for ever 
thereafter to eledfc and- choofe fuch perfon or perfons to 
be a burgefs or burgefles, as to them fliould from time 
to time fehm fit and convenient. To which faid by-law 
the mayor and burgefles for the time being, from the 
time of the making thereof hitherto, have confented 
and conformed themfclvcs, and the fame is now in full 
force unrepealed, &c. That ever fince the making of 
the faid by-law, the mayor and uldcrmen, or the major 
part of them duly aflembled together for that purpofe, 
and the faid 18 burgefles eletted by the mayor and bur¬ 
gefles from amongft fuch of-*the burgeflos as had ferved 
the office of fherifF or chamberlain of the faid town, and 
called the livery or* cloathing burgefles, to be of the 
common council of the- (aid town, or any nine or more of 
the fame x'd burgefles, duly aflembled together for that 
puTpofe, together with the recorder of the (aid town 
when he in that behalf attended, but otherwife without 
him, and together with the fix burgefles of the faid town 
chofen by the mayor and burgefles from amongft the 
burgefles of the faid town to be of the common council, 
or fuch of the faid flx burgefles as did in that behalf attend, 
in cafe the faid fix burgefles or any of them in that behalf 
attended, but otherwife -without the fame fix- burgefles, 
have without the concurrence or afliftance of the reft 
of the burgefles been ufed and accuftomed to cleft, and 
ftill of right ought to eleft fuch perfon or perfons to be 
; a burgefe 
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a burgefs or burgefles, as from time to time to them 
feemed fit and convenient. 'The plea.then fitted dir 
ele&ion of the defendant to the office of buxgef* 
under that by-law, on the ad of OPober 1807, at a meet* 
ing duly convened and held at the Guildhall, confiding 
of the mayor and fix other aldermen, ten of the then 
eighteen livery or cloathing burgefles, together with three 
of the fix burgefles j by which warrant he claimed to ufe 
and exercife the office of burgefs. The fecond plea was 
the fame as the firft, except that in fetting ouf the by¬ 
law of 1606 conilituting the feledl body o£ electors, it 
ftated the recorder to be one, if he Jhould be a burgtfs, 
and Jbotild attends but otherwife without him. The 
third plea was alfo fimilar to the firfi, only dating that 
the burgefles of the town before the charter of Hen. 6. 
were immemorially incorporated under divers names of 

incorporation, and that during all that time there have 

* 

been and now are an indefinite number of burgefles. 
That from time immemorial until and at the time of the 
charter of Hen. 6 . the burgefles of the faid town by their 
various names of incorporation, and from thence the 
mayor and burgefles of the faid town until the making 
of the by-law of 1606, were from time to time ufed and 
accufiomed to nominate, ele&, and choofe, and of right 
ought, &c. fuch perfou or perfons to be a burgefs or 
burgefles of the faid town as to them fhould feexn, me^t 
and convenient. And then the plea fet out the by-law 
of 1606, as dated in the fird plea, under which,the de¬ 
fendant made claim to the office of burgefs by election. 
The 4th plea was framed in the fame manner as the lad, 
.dating a preferiptive right in > the corporation at large to 
choofe burgefles generally, as ufed and exercifed by 
them previous to the by-law of 1606: but in fettjpg oat 



IN THE Pim-fXWT Yeae or GEORGE m. 


37 * 


that by-law, this laft plea followed 4he form of it at xSis. 
ftated in the fecond plea, conftituting the recorded one The Kimo 

of the feleft body only if heJbotdd he a burgefs , and Jhould 
attend at the meeting of it. SM * 

Replications to the firft plea: ift, that the by-law lepbteAm* 
therein fet forth was not duly made by the then mayor 
and burgefles of the laid town, in manner and form as 
in that plea alleged: on which iflue was joined. 2dly, 

That during all the time in that plea mentioned, the fnjinptim for*. 
town of Nottingham hath been and yet is a populous * lm 
town, and the burgefles of the faid town Tefiding and 
carrying on trade in the faid town of Nottingham very nu¬ 
merous ) and that during all the time aforefaid the eldeft 
fon of every buigefs of the faid town bom in Nottingham , 
and the younger fons of any burgefs of the faid town 
bom in Nottingham , and having ferved a feven years* ap- 
prenticefliip to any trade, and every perfon who has ferved 
a feven years’ apprenticefhip In Nottingham to any burgefs 
•f the faid town, have upon their attaining their ages of a r 
years refpe&ivel/heen admitted and been ufed and accuf- 
tomed,and ftill of right ought to be admitted into the office 
of a burgefs of the faid town, and to take upon them- 
felves, ufe and exercife fuch office upon fuch their ad- 
miffion thereto \ whereby the fucceffion of a fufficient and 
large number of burgefles of the faid town is fully feoured 
and provided for. To this there was a general demur¬ 
rer, and joinder. To the fecond plea there were the 
like replications, and the like iflue on the firft, and 
general demurrer to the fecond replication. To the 
third plea, the firft replication took iflue on the preferip- 
tive tight of ele&ion of burgefles by the corporation as 
ftated in that plea: on which iflue was joined. The 
fecond took iflue on the due making of the by-law 
therein ftated by the then mayor and burgefles of the 

9 town 
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town in manner and form as there alleged: on which' 
alfo ftliie was joined. And the third replication relied 
on the fame prefcriptive, accuftomed, and fpecial fources, 
of election for continuing the fucceflion of the corpora¬ 
tion, as Hated in the fccond replication to the firft plea: on 
which there was the like general demurrer. And fimilar 
replications were pleaded to the fourth, as to the third 
plea, mutatis mutandis: on the two firft of which there 
were the like iflues, and the like general demunrer to. the 
laft. 


The objections made to the defendant’s election were 
fliortly Hated, to bg thefc: iH, as to the demurrers to 
the fpecial replications to the two firft pleas, which pleas 
refted the validity of the defendant’s election on the in¬ 
cidental power of the corporation to make by-laws to 
regulate their fucceflion 3 that though a corporation has 
an incidental power to continue itfelf, and to make rea- 
fonable by-laws for that purpofe, wherd no provifion has 
been .made by the crown for the perpetual fucceflion 3 
yet where by charter, or by prefeription, which pre- 
fuppofes a charter, fuch as is Hated in the replications, 
the crown has provided fpecial means for continuing that 
fucceflion, fuch incidental power, net bfejng neceffary, 
does not exift. 2dly, As to the demurrers to the fpecial 
replications to the third and fourth pleas 3 which pleas 
alleged a prefcriptive power of ele&ion in the corpora¬ 
tion, modified by the by-law 3 that fuch a prefcriptive 
power in the whole corporation cannot be transferred 
from them, by a by-law, to a felecfc body: but that fup- 
pofing it could be fo transferred by a reafonable by-law, 
the by-law Hated in the defendant’81 picas was not a. 
reafonable one. This laft objection, as to the reafon- 
ablenefs of the by-law, applied alfo to the two firft 
picas. 


Holroyd , 
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Mslroyd, in fupport of the demurrers, denied that die 
incidental power of a corporation to continue itfelf and 
to mate by-laws for that purpofe was taken away or 
abridged by any mode of election given by charter or 
prefcription not inconfiftent with fuch general incidental 
power. And he referred to 1 Rol.Abr . 513. tit. Corpora - 
tioriy G. pi. 5 , where it is faid that if the king create a 
corporation of a mayor and 8 aldermen, with a claufe, 
that upon die death or amotion of any alderman, it ihould 
be lawful for the mayor and the reft of the aldermen 
within 8 days next after fuch death or amotion to ele& 
another alderman in his place: although there be no 
election within the 8 days, yet they may elc& an alder* 
man at any time afterwards $ for they have a power to 
ele& another as incident to the corporation created* 
For anciently corporations had no fuch claufe giving 
them power to ele£t; and this affirmative power does not 
toll the implied power incident to the corporation . This was 
refolved by this Court in the cafe of The Corporation of 
Launcejiotty in E. 8 Car . 1.; and a writ was granted ac* 
cordingly to ele£t another alderman. That cafe was re* 
ferred to by Lord Holt , in Phillips v. Bury (a), though 
he only there applied the principle of it to cqfes where 
no provifion was made in the charter how die fucceflioii 
ihould continue: but it muft equally apply to all cafes 
where there is no. inconfiftent or negative provifion. The 
charter looks to a perpetuity of fuccefiion, as one of the de- 
figns and ends of the incorporation, and the law incidentally 
gives to the corporation every powerjieccfiary for carrying 
into eflfefl and infuring the accomplilhmcnt of that purpofe. 
Such a power therefore can only be taken away, if at alls 


1811. 
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(a) Reported in % TtrmRtf* 55*. 
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by exprefs words or neceffary implication \ but the intent 

of the crown to fuperfede it cannot be inferred from its 

« 

having given an inchoate right to others, not of the cor¬ 
poration, to come in and claim to be admitted 5 for that 
would be to make the corporate fucceffion depend, not 
upon the corporation itfelf, but upon the will of thofe 
other perfons. The incidental power does not derogate 
from the claims of thofe perfons, nor are their claims in¬ 
compatible with the power. It mull in its nature be un¬ 
certain too whether a fufficient number of apprentices 
can be fupplicd from the trades in the town to continue 
the fuccellion: whereas the means of perpetuating them- 
felves ought to be certain in the corporation. The 
fubllance of the proviiion made for continuing this cor¬ 
poration is that though the law has given it a power of 
fupplying itfelf with members by ele&ion, yet it {hill 
not refufe a certain defeription of perfons claiming and 

V 

tendering themfelves to be admitted. No prejudice can 
enfue to a corporation from thecxiftence of fuch an in¬ 
cidental power; for it muft be annexed to the body at 
large : and though they may by a by-law delegate it to a 
feledt body; yet it can only be exercifed by fuch fele£l 
bo4y with the continuing aflent of the body at large, 
who may at any time abrogate the by-law and refume the 
exercife of the power themfelves. At any rate this ob- 
j eft ion to the incidental power does not apply to the two 
laft pleas, which allege a preferiptive power in the cor¬ 
poration to ele&. But next it is obje&ed, (which ap¬ 
plies to all the pleas,) that neither the incidental power, 
if it exift, nor the preferiptive power, can be transferred 
from the whole to .a feleft body. But it has been long 
fettled that the power of ele&ion to corporate offices, 
even where given by die exprefs words of a charter to a 

general 
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general body, may be by them delegated to a part of 
themfelves, though not to others. This.is laid down 
generally in the cafe of corporations, 4 Rep. 77. k. 
4 Lift. 48 i Jenk. Cent . 273., and in many fubfequent 
authorities: and no diftin&ion is taken between the 
ele&ion of burgefles at large and that of corporate of¬ 
ficers. . Laitly, as to the reafonablenefs of the by-law; 
it in effed a flumes that the right of eledion was in the 
body at large, and reftrains it to a certain number of 
them representing the integral parts of the whole body, 
(fuppofing the recorder to be a burgefs, as ilat^d in two 
of the pleas;) namely, the mayor and aldermen, or the* 
major part of them duly afiembled for the purpofe, 18 
burgefles to be chofen by the mayor and burgefles out of 
the livery or cloathing buigefies, who have ferved certain 
corporate oflices, to be of the common council, or any 
nine or more of them duly afiembled for the purpofe, to¬ 
gether with the recorder, if he attends, and alfo fix 
others chofen by the mayor and burgefles from the bur* 
gefles at large, or fuch of them as choofe to attend. If 
any by-law, therefore, narrowing the number of elec¬ 
tors can be reafonablc, this feems to be of that deferip* 

s 

tion. The felett body fo constituted mult be duly af- 
fembled for the purpofe; which fuppofes that they are 
fummoned. If the by-law had given the power of 
eledion to the major part of the mayor and aldermen 
and nine of the cloathing burgefles, it would ftill have 
been good, though none of the other burgefles had been 
permitted to come in; and the major part of thofe fo 
afiembled would have bound the corporation: then ad* 
mitting fix of the other burgefles to come in, if thpy 
choofe to attend, cannot make the by*law unreasonable. 
If the by-law had excluded any integral part of the cor* 

C c 2 poratipn 
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potation from the elective body, which before had a 
right to join in the ele&ion, there would be great 
weight in the objection: but here the right of ele&ion 
was antecedently ^ in the mayor and burgefles at large, 
and therefore the aldermen and common councilmen 
had only a right to vote as burgejfes . The obje&ion at 
to the recorder’s being' admitted into the fele& body, 
though he be not a burgefs, is founded upon the cafe of 
The King v. Spencer [a) f where the principle was laid down, 
that a corporation* cannot delegate the ele&ive power to 
any defeription of perfons who had it not before. But 
there the qualification of having ferved parijh offices 
was one which had no concern at all with the cor¬ 
poration; whereas here, the recorder is conne&ed 
with them: he is to give them legal advice, and muft be 
appointed under the charter or by the corporation, 
pt was obferved, e contra, that it did not appear that 
there was any fuch officer.] If there be no fuch officer, 
the appointment of him will not hurt the by-law. [Lord- 
EUenhraugh C. J. It does not appear that he is a member 
of the body corporate, or that he is appointed by them: 
he may be appointed by others, though his office be to 
do them fervice. Bayley J. He may be appointed by 
the mayor alone, and not by the corporation: and if not a 
member of the corporation, he could have had no previous 
right of voting in the ele&ion.] At any rate the objec¬ 
tion does not apply to the fecond and fourth picas. 


Dampter , contra, admitted that where a charter fays 
nothing as to the mode of continuing the fucceffion of a 
corporation, the power of ele&ion is incident to it, as 
Lord Holt fays of neccJJitj , [though that was doubted in 


(«) j Burn ill;. 
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12 Rep. 120.9 the Launeefion cafe (h) cited, does not i8n. 
prove it:] for the law gives it in that cafe to avoid the 
abfurdity of a grant to the immediate members of the 
corporation, and their fuccejfors , without providing the 
means of continuing the fucceffion. But where there is 
ho fuch neceffity, as where the crown by its charter, 
or where prefcription, which pre-fuppofes a charter, 
has provided for the fucceffion and limited the objeds of 
eledion, • no fuch incidental power can attach, without 
altering the conftitution given them by the crown, and 
loofening the corporation from the xeftraint impofedupon 
them by it in the objects of eledion. The effed of this 
would be to make a very important alteration in the con¬ 
ftitution given to them, and which they have accepted. 

£he Launeefion cafe cited from 1 Rol. Abr. 513; does not 
prove the petition contended for. The power of election 
was given to the aldermen generally; and the electing 
within eight days was merely diredory. But at any 
rate the incidental power in the corporation at large fo 
eled, being founded in neceility, does not attach here, 
where enough appears on the record to (hew that there 
is no danger of a failure of fucceffion for want of a 
fufficient local population in the place, anfwering to the 
defeription of perfons having inchoate rights to their 
freedom. ^iVhen any fuch failure is likely to take place, 
it will be time enough to confider whether the incidental 
power arifes to the corporation at large. But this is an 
aflumption of a power in the firft inftance which the 
crown has not given. The king has faid that they (l.all 
be a corporation formed of members having a certain 
felation to the town; and it meant to hold out that cn- 


(*) xMtl.Abr. 513.f/. J. 
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couragemcnt to the freemen of the town to many and 
fettle, and carry on their trades there. It was a provi- 
lion to encourage the population of the town. But 
the corporation by the by-law take upon them to add a 
foreign body of their own election in derogation of the 
influence and filtered of the local inhabitants, whom 
the crown meant to favour; inafmuch as all corporate 
rights are lefs valuable in proportion as they become 
more extended. If a by-law cannot fuperadd (a) a quali¬ 
fication to an elector, why ihould it take away qualifica¬ 
tions from the elegible. The crown then having provided 
die fpecial fources dated, out of which the fuccclfion is 
■to be continued, and the replication ftating tha t Nottingham 
hadi been and. yet is a populous town, and the burgefies 
refilling and carrying on trade there very numerous, and 
by the means there dated the fucceffioti of a fufficient and 
large number of burgefies of the town is fullyfecured and pro¬ 
vided for s the defendant muft contend that the general 
power of elc&iou, which if a charter be lilent is incident 
to the corporation, cannot be taken away by a fpecial pro- 
vifion. [Lord Elletiborough C. J. The crown has faid, 
that the corporation fiiall have perpetual fucceilion, and 
that fuch and fuch a defeription of perfons (hall be 
docks, out of which the fucceilion (hall be fupplied: 
but would it be bad in a charter if the crown were to 
exclude in exprefs terms the incidental power now con¬ 
tended for?] Such a claufe would certainly not be 
void where die crown has provided other adequate means 
of fucceilion. The power of making by-laws is alfo in¬ 
cidental to die whole body corporate \ and yet that may 
be redrained. In Rex v. Head (£), Lord Mansfield faid. 


(*) Vide Rtx v. Tappcndttt, 3 £<*/?, 186. (b) 4 Durr. %gtl- 

u the 
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“ the body at large had no power tofaake by-laws* be- 
caufe that power is by the charter given to the' common- 
council.” So here, the body at large before the by-law 
had no power to ele£t whom they pleafed, becaufe by 
prefcription the freedom of the borough was limited to 
certain deferiptions of perfons. Again, in Child v. Tht 
Hudfon’s Bay Company (a), Lord Macclesfield fays, “ a 
corporation has an implied power of making by-laws; 
but where the charter gives the company a power to 
make by-laws, they can only make them in fuch cafes 
as they are enabled to do by the charter \ for fuch power, 
given by the charter implies a negative that they {hall* 
not make by-laws in any other cafes.” It is faid, how¬ 
ever, that the perfons, out of whom the crown has pro¬ 
vided for the fucceifion to be made, cannot be compelled 
t£ tome in and become corporators; but neither nan 
the ailent of thofc be infured who are elected by the 
body at large under the incidental power. * Tliefe how¬ 
ever are extreme cafes which cannot be provided for. 
Then as to the demurrers to the replications to the two 
laft pleas ; fuppofmg die corporation to have a prescrip¬ 
tive power of electing whom they pleafe to be burgefies, 
yet it cannot be transferred by a by-law. Lord Kenyon 

9 

in The King v. Holland {b) obferved, that he was not 
prepared to fay, that fuch a by-law, if it had exifted, 
would have transferred the power from the body at large 
to a fele<ft part of it. [Lord Ellenborough C. J. obferved 
that no authority was referred to by Lord Kenyon for the 
doubt exprefled by him.] The cafe of corporations (c) 
is fo well known, that when his Lordlhip threw out 
that doubt, he muft have had that cafe in his mind, 
and could not have confidered the queftion as con- 
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eluded by it. On that authority the defendant now rolls $ 
but it is very diftinguiffiable from the prefent. The 
right of retraining the number of ele&ors by a by¬ 
law there recognized, in order to avoid popular confulion 
and tumult, feems to have been confined to elections of 
the principal annual officers of corporations, as mayors, 
bailiffs, &c. and was not meant to be extended to die 
general body of the corporators. It pre-fuppofes a ne- 
ceffity of annually recurring cle&ions, and is grounded mi 
the prevention of tumults, which the continual recur¬ 
rence of fuch elections would caufe in the towns: and 
■ 

that this is not to be applied to cafes where the privileges 
of freemen are to be invaded in ele&ions of burgeffes to 
ferve in parliament appears alfo from 4 1 »Ji. 48, 49. 

It feems too a ilrange method of obviating popular tu- 

> t 

mults and confufion in cle&ions, to let into the corpora¬ 
tion a new body of electors in addition to the preferip- 
tive claimants!: and if the preferiptive fupplies failed, 
there would* be as little pretence of that fort for trans¬ 
ferring the elective franchife from the general to a fele£t 
body. He referred generally to the principle of the cafe 
of The King v. Breton ( a ). As to the reafonablenefs of 
the by-law; where the power is given by it to a» feled 
body to eled whom they pleafe, without reference to 
the preferiptive qualifications, it is the more neceflary 
that the feled body ffiould fairly represent the body at 
large, and more particularly the freemen, the mafs of 
whom are excluded from exercifing the ele&ive rights 
given to them by the general law as well as by the local 
prefeription: and the defendant, who relies on the by¬ 
law, ffiould fet forth thofe fads from whence the Court 


(«) 4 Burr. %%&o. 
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tnayjudge of the reafonablenefs of it. Now as the 18 iftu. 
preponderate in this body over the two other bodies ThtKll(a 
of 7 and 6 , it ought to have appeared whom they re- ' 

prefent} but the nature of the offices ‘they mull have 
pa4Ted through as a qualification is not ihewn. The 
burgefies at large are repfefented only by fix, and even 
thefe few are not a neceflary part to make an ele&ive 
aflembly: not only they need not attend, but it does 
not appear neceflary that they fhould be fummoned. 

If the 18 reprefent the livery or feleft body, the repre- 
fentation is moft unequal, being 25 to < 5 . [Lord Ellen- 
borough C* J. I cannot fee what objection there would 
be on the ground of unreafonablenefs to a by-law, re¬ 
training the power of eleflion to fuch burgefies out of 
the whole body as had been appointed by their fellow 
burgefies to certain corporate offices.] It is further to 
be confidcred, whether a by-law can reafonably creatq 
an ele&ive aflembly conilituted and held under dif¬ 
ferent rules from thofe which regularly govern corpo¬ 
rate meetings: for to fay nothing of the abfence of the 
recorder ad libitum, who is an integral part j even a ma¬ 
jority of the 18 is not required, but an attendance of 9 
of them is fufficient *, and none of the 6 who Teprcfent 
the burgefies need attend; fo that out of the whole num¬ 
ber of 32, confining of three integral parts of 18, 7, and 
6, befides the recorder, 13 only, confifting of 9 of the 
18 and 4 of the 7, are fufficient to form an ele&ive 
aflembly. This is an anomaly in the conftitution of 
ele&ive bodies. [_Lc Blanc J. The fix are made a 
component part by the by-law only: they are no in¬ 
tegral part of the corporation: then why may not the 
by-law regulate their attendance ?] It does not follow 
that a regulation which would be good in a charter, or by 

pr©. 
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prefcription (a), is good in a by-law. The king by hit 
charter may make any provifioas which are not contrary 
to law; and the perfons to whom the charter- is of¬ 
fered are free* to accept or rejeft it:, there can be no. 
queition about reafonablenefs: but a by-law which is 
not reafonable in itfelf is therefore void ; and the ma» 
jority who make it afieft to bind the minority againft 
their will and in derogation of their former rights. For 
inftance, the claufe in King James the Second’s charters, 
enabling the crown without caufe arbitrarily to remove 
all the governing part of the. corporation, is fo unreason¬ 
able, that its legality has often been attacked on that 

• 

ground ; but the Court has always faid, as in Rex v. 
Amery (£), that if the corporation would accept fuch a 
charter, they muft abide by it. And yet a by-law to 
that effeft would clearly be. bad. [Lord E/lenborougbC.J. 
Suppofmg this by-law were to be devefted of the fuper- 
fluous body, and to be confidered as if it ftated in terms 
that fuch and fuch perfons, making the 13 who have been 
alluded to in the argument, ihould cleft, what objeftion 
would there be to it ?] It is not reafonable that 9 only, out 

r 

of an integral part of 18, fhould conftitute an eleftive 
aflembly to bind the reft, not being a majority of 
the whole number. [Lord EUenboraugh C. J. It is a 
body of the corporation’s own creation: and if they 
have the power to appoint the lefler body to eleft, why 
may they not enable it to aft by certain members aflem- 
bled, though they may not be a majority of the entire 
nuigber ?] Upon the whole this cannot be faid to be a 
reafonable by-law, which conftitutes an aggregate body, 

. fr) . Vide Rex v. Htyte, 6 'Term Ref. 430. * (£) a Term Ref, 568. ' 

i of without 
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without fetting out the qualifications of much the larger 
pprtof it; which breaks through the general rule of all 
corporate'meetings, that every integral part of a body 
(hall attend by themfelves or their majority, by making 
the prefence of 9 out of an integral body of 18 fuffi- 
pieitt; which difpenfes with the atftndance of the* re¬ 
corder altogether, who if he be a member of the corpo¬ 
ration is an integral part) if a ftranger, can have no 
corporate funftion conferred upon him j which difpenfes 
entirely with the attendance of another integral body of 
fix *, and this, to the prejudice of thofe whom the fix re- 
prefent, and from whom all the authority is fuppofcd to 
be derived; and altogether making a meeting of 13 fuffi- 
cient to reprcfent a body of 31, exclufive of the re¬ 
corder. If any of the obje&ions taken to the defend¬ 
ant’s title prevail, the two firft pleas are difpofed of: 
if either of the two laft heads of objection be good, all the 
pleas are bad. 


i8u* 
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Holroyd , in reply, denied that the incidental power is 
limited by the neceffity out of which it was faid to arife; 
for the rcafon of it is to fecurc the perpetual fucceifion; 
aqd where that is not fecure by the exprefs power given 
by the crown, the law gives the incidental powtr as co- 
exiftent with the exprefs power, to be exercifed at the 
pleafure of the corporation, even previous to the exift- 
ence in fa<fl of any neceffity. [Lord Ellenborougb C. J. 
You muft then contend, that the incidental power exifts 
in all cafes, becaufe by poffibility and accidents it may 
be neceflary ; for no provision can be made which would 
guard againil every poffibility; all the exifting electors 
might die before a new ele&ion could be made.] * In 
no cafe can the power be limited by a ftri£fc neceffity even 

where 
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where fome neceflity is admitted to exiftj for the corpora¬ 
tion might ele& as many as they pleafed upon the emerge^* 
cy. But here, without the incidental power, there would be 
a defective fecurity for the perpetual fucceffion, InafmucH 
as it is made to depend upon the will of others, and the 
corporation hare no*meansof compelling the preferiptive 
claimants to come in and be admitted. Where a general 
power of making by-laws is given by charter to a feleffc 
part of a corporation, that (hews that the 'crown meant 
fuch power to be exercifed by them in exclusion of. the 
body at large \ as in the cafe of the Hudfon’j Bay Com* 
fatty, and other cafes. It is true that even with the in¬ 
cidental power, the corporation cannot compel thofe 
whom they eledt to come in: but the law can do no 
more than enable the corporation, as far as in them lies, 
to continue the fucceffion. The King v. Breton ( a ) does 
not applyfor that was the cafe of a by-law giving any 
itranger a right to be elected on payment of a certain 
fum of money. [Lord Ellenboreugh C. J. That was con¬ 
verting a power of election given to the corporation into 
a power of fale.] The power of election is given to the 
attending body in this cafe if amounting to a certain 
number : it is not given to the minority of the body fa 
attending to make the election. 


Lord Ellenborough C. J. With refpedt to thofe 
pleas, dating the recorder to be one of the feledt body, 
without (hewing him to be a member of the corporation, 
they may be difpofed of at once. He may be a itranger 
to the corporation, and therefore there could be no dele¬ 
gation of the eledtive power to him. But there is one 
point on which I (hould wi(h to have further conddera- 


liQH 


(#) 4 Burr, ai6«. 
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tion before I deliver my final opinion upon it; that is, i8it. 
Ipw far any incidental power of ele&ing burgefles arifes The kj 
ex neceffitate in this cafe, as It muft d% where. a pre- 

I * J ilMUt ' 

fcription has provided certain modes for fupplying mem¬ 
bers to the corporation. For if the modes of fupply ap¬ 
pointed by the crown be in fair conftru&ion ^competent 
to keep the body alive in the manner intended, I Ihould 
not be inclined voluntarily to adopt another mode of ef- 
fg&uating that purpofe. As to the validity, however, 
of the by-law, on general grounds, it appears to me to 
be not only a good but a very good by-law. It is calcu¬ 
lated to exclude popular confufion in ele&ions ; a prin- 
cple which was long ago. eftabliihed in the cafe of cor¬ 
porations ; and I fee no rcafon why it ihould not have 
been as . much applicable to the ele&ion of burgefles at 
large as of the higher orders of the corporations, in the 
time of Lord Coke. But the mode of conftituting the 
feleft body is objefted to. It, is to confift, in the firft 
place, of the mayor and aldermen, of whom the major 
pan muft be prefent: and it is to be obferved, that the 
corporation, confiftiftg of the mayor and burgefles, the 
aldermen are fele&ed only as part of the burgefles. Nfext 
there are to be 18 cloathing burgefles to be el«£ted by 
the mayor and burgefles from amongft fuch of the bur- 
gefles as had ferved certain*’corporate offices: of thefc, 
nine muft be prefent; which, it is faid, is not a majority: 
but it was as competent to the framers of the by-law to 
felc& nine as any other number for the purpofe. They 
are all creatures of the by-law. In addition to thcfe, fix 
burgefles of the body at large may be prefent, if they 
pleafe ; and fo may the recorder, if he be a burgefs; but 
the felc& body may proceed without any of the fix bur¬ 
gefles or the recorder, if they do not attend: and the 
giving them the privilege of attending if they choofe 
• cannot 
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1811. cannot -hurt. There muft be at lead thirteen attend, and 

thefe are perfons who have been before felefted eutb? 
agmnft the burgefles afrlarge by their fellow burgefles as worthy 
to fill the Higher' offices of the corporation* The body, 
therefore, appears to be condituted of a very feleft de- 
feription of .the burgefles, elected by their fellow bur* 
gefles to the principal places of truft in the corporation (a). 
The Cpurt having no doubt upon thefe points, it will not 
be neceflary to recur to them again: the only queftion we 
fhall referve for further confideration is upon the inci¬ 
dental power of election in this cafe. 

\ 

St 

The cafe Hood over, and his. lordfiiip now delivered 
the judgment of the Court upon the point referred. 

This was a quo warranto information againft the de¬ 
fendant to (hew by what authority ho claimed to be a 
burgefs of the town of Nottingham . The defendant 
pleaded four pleas: the firft dated, that the burgefles of 
the town were a body politic by prefeription, and that the 
number of burgefles was indefinite. That by charter of 
the 27th of Hen. 6. they were incorporated by the name 
of the mayor and burgefles, with pdwer to cleft feven 
aldermen, of whom one was to be mayor. That on the 
id of Sept. 1606 they made a by-law, that the mayor and 
aldermen, or the major par? of them, the clothing or li¬ 
very burgefles, confiding of 18, or any nine or more of 
them, with the recorder, if he attended, but not other- 
wife, and fix other burgefles, if they attended, but not 
otherwife, (hould from thenceforth have the eleftion of 
burgefles without the interference of the red of the body. 
That this has been the condant ufage ever fince: sund 

(a) Vide Rcte v. JtjbwiU, u Eetft, is. as w the by-law made by this 
corporation retraining the right of election of aldermen. 


that 
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that the defendant was ele&ed in conformity thereto. 
The fecond plea dates it as part of the by-law, that the 
recorder, if he concur in the election, muft be a burgefs. 
A^)d the third and fourth pleas date, .that from time im ¬ 
memorial until the making of the by-law it was the cudom 
of the town to ele£t burgefles. * In other refpe£ls the 
fecond, third, and fourth pleas agree with the fird. 
Upon thefe pleas the profecutor has taken iflues upon the 
exiftence of the by-law, and upon the cudom dated in 
the third and fourth pleas: and he has alfo pleaded to 
each plea this fpecial replication, That, during all the 
time mentioned in the pleas,'the elded fon of every bur¬ 
gefs born in Nottingham g the younger fons of every bur¬ 
gefs bom in Nottingham and having ferved a feven years 
apprenticefhip to any trade; and every perfon having 
ferved a feven years apprenticefhip in Nottingham to any 
burgefs of Nottingham, has been entitled to be admitted a 
burgefs of the faid town on his attaining 21; whereby 
the fucceilion of a fufficient and large number of burgefles 
is fully Secured and provided for. To each of the fpecial 
replications the defendant has demurred generally, and 
the profecutor has joined in demurrer. 

' Upon the argument it was infilled upon by the profe¬ 
cutor, as a fpecial objection to the firil and third pleas, 

that the by-law dated in them could not be fupported, 

** 

inafmuch as it purported to give a right' to the recorder 
to concur in elections, ^though he were not an alderman 
or burgefs ; and' that though a by-law might narrow die 
number of electors, it could not give a voice in the elec¬ 
tion to any perfon to whom a voice was not given by the 
conditution of die borough. The Court immediately 
after die argument gave their opinion that this was a valid 
obje&ion? and upon Ihe fird and third pleas, therefore. 
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to which the objedion applies, there muft be judgment 
againft the defendant. The Court alfo gave their opinion 
immediately after the argument, that the*by-law as ftated 
in the fecond and fourth pleas was a valid by-law; and 
as the fuppofed invalidity of that by-law was the only 
objection to the defendant’s having judgment upon the 
fourth plea,"the defendant muft of courfe have judgment 
for him upon that plea. 

Upon the fecond plea the queftion ariles, upon which 

the Court took time to confider \ and that queftion is 

this, Whether, inafmuch as in the cafes ftated in the fpe- 

cial replication there are perfons entitled to be* burgefles 

without election, and inafmuch as no ufage to make 

Burgefles by ele&ion is ftated, (except for a period of too 

modern a date to influence the decifion of die Court, Viz. 

flnee the making of the by-law ftated in that plea) die 

corporation has the right to make burgefles by that mode, 

« 

that is, of ele&ion ? According to 1 Roll's Abr. 513. G. 
by the making of a corporation all neceflary incidents are 
included, amongft which thofe of making by-laws, plead¬ 
ing and being impleaded, and the means of perpetual 
continuance in fucceflion, are there mentioned: and it is 
obferved in pi. 5., after noticing the power to eled as in¬ 
cident to the corporation, as follows \ “ for ancient cor- 
“ rporations have not any fuch claufe giving them power 
“ to eled.” Indeed it was admitted in this cafe upon 
the argument, 'that where no mqile is provided for con¬ 
tinuing the fucceflion, a corporation has d right of nteejpty 
to‘make Wgefles by ele&ion; but it was urged that if 
the right by ele&ion were not e&prefsly given, and there 
were any other mode of providing burgefles, the corpora¬ 
tion could not proceed by way of ele&ion. This pofltion 
however feems to us to be in its principle too narrow. 

14 Where 
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Where there is a provifion of fuch a natures is calcu- 1811. 
lated at all tithes to procure a fufficient fupply of bur- 

M , - # ^ TwKin® 

geuesy without ever proceeding* by way of voluntary 
eledion, it may furnifh a ground for prefuming that vo¬ 
luntary eledions were pieant to be excluded 1 but where 
there is no proyifion affording a^fupply of burgefles in 
this extent, we think the corporation has tbs right of pro¬ 
ceeding by election; and we think we are not warranted 
ip dating, tHht the provifion fet forth in the fpecial repli¬ 
cation is of this requifite extent. This provifion for a 
fupply by the foUrcgs of birth and fervitude is certainly 
not inqosipatible ^rith the exidence of a power of elec¬ 
tion : for* though th^e modes of fupply may render a 
frequent recurrence to election lefs neceflary, the fupplies 
from all thefe fources are not likely fo to overload the 
corporation as to incumber its pperations by a deftrudiye 
or very inconvenient redundancy of its members: and, 
without occafional fupplies by election, the other fources 
by birth and fervitude might prove infuiHcient. The 
replication does not date as a fad that thefe fources by 
birth and fervitude were competent to produce a fufficient 
fupply at all times x or that they had, during the exiftence of 
the corporation , always produced fuch fufficient fupply, or 
even that they did fo at the time when the defendant was 
ele&ed: but it merely dates, by way of inference from thq 
alleged fad of the exidence of a righ^i'n the feveral de- 
fcriptions of pcrfons fpecified in the replication, that the 
fucceffion of a.fulhcient and large number of burgefles is 
(that is, now is, in the prefent date of the borough) fully 
fecured and provided fqr: and we cannot date, as a ne- * 
cefiary inference, at law from the exidence of a right in 

thefe feveral defcriptions of perfons, that the fources 

* 

pointed out are calculated to produce at all times a fuflw 
Vol. XIII. P d cient 
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cient fuppW.‘ There is no mode ftated of compelling any 
of the perfons of tile defcriptions mentioned in the repli¬ 
cation to come in and.be admitted: fo that if the corpo¬ 
ration could not proceed by way of voluntary ele&ion, it 
•might bp in th$ poiyer o£ thofe jperfons to bring about a 
difiolution of the corporation, and the continuance of the 
fucceffion Ay«pl 4 depena Upon them, and not upon the 
' corporation. And^hough there^be nqjnode oTctimpel- 
the-pdr^QS who may be $e objejEtS *qf Jrokiriury 
to take'upon themfrive^t^e freejiom^the corpo¬ 
ration j^where tlfey-have power of ejecting, can pafa from 
to p£je& indefinitely till ti^fi^jperfone .who are 
willing toncceptthe d&ce. Befi^P; fjjppofin^the rights 
by birth and fervitudy toh Aaa Ipcient as the .creation of 
the, corporation itfelf, ftii|?|ne,pf the fources of fupply, 
nhpely,^|i; by app^ntipeftupHn burgefies^muit Jiave 
been in Abeyance for at leaft feyen’years* after the creation 
of the corporation; ind (if^p conflate the ^ight by 
birth^thg father muft hive beyn a Jburgeffr at |jp £me of 
the birth^ the nght by birth muft have bycp in abeyance 
for at leaft 21 years after the creation of the corporation.* 
"We are therefore of opinion, that the general incidental 
right by ele&ion is not in this (mince taken away by 
coqftru^tion of law; and confequently that upon the fe- 
cond jplea, as well as upon the fourth, there muft be 

judgjnenypr the defendant. 

b 
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Sharp againft Clar&, in Error. Sftth. 

a 

^VRule «u obtainedg on.lkt part of .the defendant, where the pre- 
• caHing on the plaintiff to caufe* why the rule original, the * 
uj>on die feirft facias quare ^xecatiopem nttn, &cu the i^nno^b" ruled 
writ & teftjtt$a^erifaciasiffued fafahlScaufe, and aS S/JJJrtodS™ 
proceedings“hadthereo*, fitould not>be {stfaJUpfor igfcvP ofl °f tl *»; 
gttbrity, yjth cK/k&'fr 0 *fother proO&didgs 4 ftaywHMl 1 ** ^of 

a ' IClTC ftCU* 

the ttiean png. *•* qoere execu. 

Judfefti*ft MN(WW® S! *k«< bjdmft fo $ afiiotr^ 
original in 0. B. writ of error having bcen wumed * 

been allowed thereto xAaf^k injaft Michaelmas term, 
and ferVed on his attordqf $ <& firfjVrkof 'ftiffe facias 
quare eWC«fiOnem Wtiffph was jffued on he trithtjf 
January hft, ittOxoiVe^ta 9 days of Si. JSSby, and 
then ^tni^Jas iffued and teffed on 

the 2$ ty&Atpary, feturoabfe id 15 days' of fojRihr} 

(the ajfth)? both which nihil lifts returned/ The 
rule h appear vk ifafe writs ifyif given on the |8 th, and'Ort 
the 5th of Aft \ftat% iffiltat, the defendant in erfor iffued a 
teftaturrffi&i fifctya the plaintiff in error indorfed 

to levy the'iielJi, rift, un^er which the Iheriff haff levied: 
which writ of execution was iffued and executetFon the 
alleged ground thajplle plaintiff in *ernqr had tuk affined 4 
error. ^ Aadthe qqeftion was, Whether the-rtde to appear* 
had been giasn^^aaturely before the qdhrto die poft of 
the returpf day artj£ alias writ of fcirefiwnas 5 in which 
cafq the plaintiff fiy was injtime taaflignerrprs, aq^ 
jhe teftatytti too foon. 
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j. Park w$s hdarft agaipft the rule, and Mctrryat in flip- 
port of it: the former admitted that the pra&ige as con¬ 
tended for e contra, was ftated in Impels ProB. (a) ; but 
that no authority was cited for it: and that here nb pio- 
ceeding wa$ had tig .the^tfe of Februafy which was aftei 
the quarto die poft. TJjO latter took the <£ftm£hon be- 
twceq proceedings by original, and by bill: that in the 
former- cafe^no jpro$£bding can be ha$ qua^o 

die {fofty Kfhkh by the pra&iceris ponfldesed as the re- 
day of the before whicjrtbne-be copld not be 
ruied fo appeay^ fiot xqlipn ^the* action is by bill, the 
party m$y proceed qjjon the rd^jp day of the writ. 

* * * K 

And The Court agreed/that |n this cafe, where the pro¬ 
ceedings by original, the plaintiff in error had till the 

quarto of the returp daytjtt the alias fcire facias, &c. 

before he could be ruled to appear; which by the conftant 
practice of the Court was g^etore&ence upon the tunc 
given foy jhe return of the turrit: and that the defendant 
in error L could not give a monitory rule to appear before 
that time: and therefore for want of a rule to appear given 
after the eftablifhed tune for appearance* the quarto die 
poft, the proceedings complained of wj§rO irregular. 

* Rule abiblute* 


(«) Vide 7* edit 519 sad fp;. 
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REGUEA GENERALIS. 


JTt is Ordered, That in every notice of trial here¬ 
after to be given fdr the Sittings after any term* to be 
holden at the Guildhall of the city of London , it (hall 
be fpecified whether the caufe is intended to be tried 
at the firft day of fuch Sittings, or at the adjournment*- 
day; and that in every cafe in which fuch notice ihall 
fpecify that the caufe is to be tried at the adjournment* 
day, it ihall he fuffictent to give fuch notice eight 
days before die firft day of'the Sittings after term, if 
the defendant or defendants refide above forty miles 
from the faid city of Londom and four days before the 
faid firft day, if the defendant or defendants refide 
within that diftance. 

By the COURT* 


A notice of trial 
for tiie fittings 
after term in 
London muA 
fpecify whether 
the caufe be in- 
tended to be 
tried at the firft 
day of fuch fit¬ 
tings, or at the 
adjournment- 
day : and in the 
latter cafe, it is 
fufficient to give 
fuch notice 
eight days before 
the firft day of 
tlie fitting* after 
term, if the de¬ 
fendant refide 
Shove 40 miles 
from London { 
and four days if 
he refide within 
that diftance. 


Vol. XUT. 
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Jarman and Others againjl Coape. 


Bntijb goods on 'T'HIS was an a&ton on a pokey of infurance on goods 

board a neutral 1 , , 

(hip, being in. on board a neutral Hup, the Jonge Harm , “ at and 
Ae'tow™ from London to any port or ports, place or places, of dif- 
chirge^3n°the ^ charge, all or any, on the continent, including alfo Nor - 
withitbenyro * en 1IM * Hardenep, both or e ^er 5 with liberty to touch 
paper* r * l y d at ^ e ^S^ art ^* an< * during any time flie may ftay there, 
•f aipturt or /cm- including the rifle of lighters from lhore to ihore; with 
pltsof Ij!bulge ■, leave to return to Heligoland, if (he did not difeharge as 
having*received a ^ove} with leave to carry flmulated papers and Britijh 
proceed to the licence i free of capture and feizure in her port or ports of 
river j a Uf, difeharge In fad:, the Ihip was captured in December 

with a lupsr- j o 

cargo, who, i gop by the French in the river Jahde ; the adjacent 
country being then occupied by and under the dominion 
of a French force ftationed there for the purpofe of pre¬ 
venting any commercial intercourse with Great Britain ; 
and the only queftion was, whether at the time of fuch 


when arrived 
there, was to 
go to Vartl, 
which lies 30 
miles up the 
river, and there 
give notice to 
a correfponrlent 
of the flap’s 
arrival, and re¬ 
ceive diredions 
where the goods 
might moll 
fafely he landed; 

Var t l and the 
whole adjacent 
country being 
then occupied 
by tl e enemy; 
held th it a 
feizire by the 
enemy in boats 
from tlu ihore < . , 

while die fhip was lying on and off in the middle of the river, 15 miles up, where it is two 
miles wide, waiting tor directions from the fupercargo,. who had gone up to Vartl to get 
intrusions where' to land the cargo,waa a feizure in a portof fifrbargt within the exemp¬ 
tion in the policy t for the intention of the conteaQing parties was plainly to exempt the 
ureUrwriters from land-i ilk* in any fuch place of difeharge, leaving them fubjclt only to fca- 
rifk« twirl therefore the, word port jnuft be taken in it* general and moll extenfive fenfe, 
as cfljftradiftingujlh* d from the ligb feat, with reference to the fubjett-matter; though 
the pate where the feizure was made was not ordinarily denominated a fort, nor were 
gctdlr%ed to be landed there .in the accuftomed courfe ot commerce, 

*3 Vartl, 


capture Ihe were in any port of her difeharge, within the 
meaning of the warranty ? As to which, die fa&s ap¬ 
peared to be thefe. The (hip failed on the adventure 
infured fdom London on the-3 ill of October, and arrived 
at Heligoland on the 9th of December 1809, where the 
coniignee mentioned in the bill of lading fent an agent 
on board on the 21 ft,-with mftru&ions to proceed in the 
Ihip to the rijfer Jahde , and, when arrived there, to go to 
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Vare/, which lies about 30 miles up the river, and there 
give notice to the plaintiff’s c<$refpondents of her arrival, 
and receive their dirc&ions where the goods might be 
landed with the greateft fafety. The Ihip accordingly 
arrived in the Jahde on the 23d of December, and firft 
dropped anchor about 5 miles up, where the agent landed, 
and foon after availed himfelf of an opportunity which 
offered of going up to Varel in another vefiel having 'a 
French licence. The caplin of the Jonge Harm then 
weighed and ftood about xo miles higher up the river, 
and while lying on’and off there, waiting for intelligence, 
and inltru&ions where to land the cargo, the Ihip was 
on the 25th of December captured in a fog by fome 
boats coming from the fhore with French cuftom-houfe 
oflStbrs belonging to Varel, and carried up to that place. 
The harbour of Varel , which is no port of entry, lies 
about 2 miles below the town. The lower part of the 
Jahde is of very wide extent, opening to the great rivers 
Elbe and Wefer , and contains feveral ports and places for 
landing goods, none of which were then in contemplation 
of thefe parties. The lower part of the river is full 3 miles 
wide within the batiks; and the captain fwore at the trial 
that the place where he Was captured was of the width of 
2 Englijh miles or more 5 end though he had traded up 

° * g U 9 

the river for fome tithe before, he had never feen a veffel 
difeharge her cargo 1$ that part of the river, without a 
certain point of land which was mentioned#. Under thefe 
circumltances the-cafe Went to jury of merchants at 
Guildhall , whowith the advice afford Eltenborough C. J; 
that there was fulEcient evid^tice of a feiaure in the fhip’s 
intended port of difcharjge, within the meaning, of the 
contraft between thefe parties, found a verdi& for thf 
defendant. 

The 
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The Attorney-General now moved for a new trial, be- 
caufe it did not appear by%e evidence that the (hip had 
reached her place, touch lefs her port of difeharge, when 
’ die was feized : on the contrary it appeared that (lie was 
then waiting for inftrufkions whither to proceed, in order 
to difeharge her cargo. If the agent had found it im¬ 
practicable to land her cargo with (afety at any place in 
that part of the rivor, he might have ordered her to return 
and feck feme other place for diicharging her cargo. It 
was not fuggclled at the trial that the veflel was to un¬ 
load in die place where (he was feized; being in the 
middle of the river, which was there of great width: 
and in Brown v. Tierney [a), a (hip warranted free of cap¬ 
ture or feizure in port or ports was held not to be within 
the warranty while lying. in an Open road outfidePhe. 
harbour of Pillow, to which .place (he was bound. [Lord 
F.Ucnhorough C. J. The parties could not contemplate 
beforehand any particular place of difeharge: they were 
to land the cargo within the- river Jahie wherever they 
could elude the vigilance of die French tlouaniers.j 
There is no inflance of any vefTcl unloading in that river 
without die point of land fpoken of at the trial, below 
which this veficl then was. [Lord Ellctthorougb C. J. The 
policy, contemplates that the fh|p might difeharge at places 
which were not,regular ports of difeharge ; the language 
of it is adapted to the prqfent (late of die commercial 
world, which never/before exhibited fuch an extent of the 
French power from one end of the continent to the other.] 
He then faid that he had an affidavit, that at the time of 
the feizure the captain was* Handing on and off till he 
received inftru£tioris from the agent where he was to pro* 
ceed in order to land the cargo. 

A 

(<*) r Tftmt . 517. 


Lord 
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Lord Ellenborough C. J^The meaning of the pblicy 
Is not capable of being mifunder flood. The Ihtp failed upon 
an adventurous expedition, without any fixed port of dis¬ 
charge in contemplation in die firft inftance: this was af¬ 
terwards to be elefted as the allured fhould be advifed: 
but the underwriters meant to proteft themfclves from lofs 
by capture or feizurc in the* ele£led port of difeharge 
whenever that might be. It was afterwards determined to 
proceed up the river Jah&e for the purpofe of landing the 
cargo there, as foon as advice could be received of die 
fafeft place of landing: and after the ihip had proceeded 
about 15 miles up 1 , the fupercargo went on ihore in order 
to negotiate with his correlpOndents on die bed place fpr 
landmg the cargo. The negotiation however failed, pro- 
ba* from the terror of committing the French officer, 
whom it was neceflary to gain, being greater than the or¬ 
dinary means taken to avert it, and the Ihip was feized. 
Now this was one of the very perils which the underwriters 
meant to exempt themfelves from, namely, fuch as might 
arife from unfuccefsful efforts to effe£l a landing in the 
elected port of difeharge. The ihip had gotten within what, 
in ageneral fenfe and for the purpofewhich die contracting 
parties had in view*, was to be confidered as her. port of 
difeharge, and there flic was captured by a force coming 
immediately from the land. But at ferny rate this was a 
quell ion for die cohlideratidn of the jury, who were all 
perfons of intelligence upon fuch fubjefts, and fome of 
them had maps 'of their own of the river Jahde. They 
had as good means therefore of deciding the queftion 
rightly as any other jury would be likely to have. I 
thought indeed, at die trial, and fo did the jury, that tak-t 
ing the word port in a large fenfe to meet the intention of 
(he parties, this veffel was within her eleCled port of dif- * 

E e 3 charge. 
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charge. The fupercargo faid that he did not mean to re-*, 
turn to the vefTel again at the time he left her for the 
purpofe of arranging the time and place of landing in the 
river. 

Le Blanc J. (a) This was a queftion of faCfc for the 
jury, and I do not think that they have decided it wrong¬ 
ly. They confidered that this was not a fea-rilk, and that 
the underwriters only meant to infure againft fuch. The 
veiTel at the time of the feizure was within the river 
Jahde, and that might be confidered to be her port, in a 
general fenfc, and within the meaning of the ftipulation. 
Our opinion does not contradict the decifion in the cafe 
cited; for that was not the cafe of a capture by a force 
from the land, but by a privateer from fea. 

Bayley J. The llipuhtion, that the vefTel fhould be 
“ free of capture ;nd feizure in her port or ports of dif- 
charge,” meant to take away from the underwriters any 
rifk of land capture, and leave them only liable to fea- 
rifks: and the word port ought to receive a conftruCtion 
co-extenfive with that meaning. Port is here ufed in 
contradiftin&ion to the highJeas . If this were otherwife, 
the ihip would have been fecured by this policy while 
failing up and down every river on the continent, watch¬ 
ing for an opportunity of landing Her cargo; which was 
manifestly contrary to die intention of the parties. Un- 
Ids therefore weVead* the word port in contradiftinCtion 

‘ ‘ -t 1 * r » • 

to the high fens , the contracting parties will not be put 
in the fame, fituatfon in winch they meant to put tliern- 
fblves. 

* • 1 , s 

. Rule refufed. 


i8xt. 

Jarman 

tjfainft 

Co a rt . 


(*) Craft J. was iijdifpofed and abfmt. 
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Cock again/I Taylor and Another. 

r pHE plaintiff, who was the owner of the veflel The 
Whim , declared upon a general indebitatus aflumpfit 
to recover 267/. for freight, primage, and average, due and 
payable to him from the defendant, for. the carriage and 
conveyance of ascertain quantity of barilla by the plaintiff 
on board his veflel, from Alicante to London^ and for his 
care and attendance in loading and unloading the goods; 
and alfo upon the common count for work and labour, 
care and attendance. See. The bill of lading on which 
the firft count was framed, was dated at Alicante, 19th 
February 1810, and ftated the goods to have been 
“ (hipped by Montgomery and Co. upon the Whim, then 
riding at anchor in this bay, and bound to London : to be 
delivered in like good order, &c. at the afbrefaid port of 
London, (the dangers of the feas only excepted) unto the 
order of Meflrs. Hargreave and Dalzel of Algiers, or to 
their affigns, he or they paying freight for the faid goods , as 
cuftomary, with primage and average accuttomcd. In 
witnefs,” &c. (Signed by the matter). The bill of 
lading was fhrft indorfed by Hargreave and Dalzel, to de¬ 
liver the goods to the order of Mh Win. Peters of Gibral¬ 
tar, and afterwards indorfed by the latter on the 4th of 
April 1810, at Gibraltar , to deliver them to the order of 
Taylor and Son of London , the defendants. Peters was 
ttated to be the defendants* general agent at Gibraltar . 
The barilla arrived at the port of London , and was cleared 
and entered at the cuftom-Jioufe there by the defendants* 
brother in theiv names about the middle of May. No 
den\and of freight was made at the time of the delivery,. 

E.e 4 and 


Tturfday , 

May id* 

The mafter of s 
(hip having 
contra&ed by 
the bill of lad¬ 
ing with the 
(hippers to de¬ 
liver goods to 
certain perfons 
or their afligns, 
be or tbef paying 
freight for the 
fame ; the de¬ 
manding and . 
taking of fuch 
goods from the 
matter by a pur- 
chafer and af- 
fignee of tbe 
bill of lading, 
without the 
freight having 
been paid, is 
evidence of a 
new contrail 
and promife on 
the part of fuch 
purcliafer, as 
the ultimate 
appointee of 
the (hippirs for 
the purpofe of 
delivery, to 
pay the freight, 
and he is liable 
for the amount 
in an allion of 
indebitatus 
alfumpfit 
brought againft 
him by the ihip- 
ownec. 
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and none was then paid. It'was obje&cd at the trial 
before Lord EUenhorottghG. I. at Guildhall, that the de¬ 
fendants , being mere pufehafers of the goods from the 
original consignees/ ‘were not liable in an a&ion for the 
freight^ there being no* contract either exprefs or implied 
between them and the (hip-owners 4 though it was ad¬ 
mitted that the matter of the veflel, having a lien on the 
goods for his freight, was not bound to-have*parted with 
them till it was. paid. His Lordflvip however -was of 
opinion that' the action was maintainable againft thefe 
defendants, as die ultimate appointees of the ihippers for 
the purptofe of delivery, and to whom the goods were 
actually delivered under the bill of lading, and which was 
a virtual affent by them to take the goods upon the terms 
of the bill. 'The plaintiff thereupon obtained a verdict 
for the amount of the freight,. 


Pari'now moved to fet hfide the verdi£t, in order to 
take the., opinion of.the Court upon the general point, 
whether the a^ion for freight were, maintainable againit 
a mere purchafdr of -.-the goods .from .the original con- 
fignees, uponanimplied affumpfttmkw, without a fpc- 
cial promife either before or after the delivery of the 
goods i’ittiere beings as hefaid, no privity of contra£t be¬ 
tween the purchaser andthe (hip-owner \ though he admit¬ 
ted that the lattet;was not bound to deliver before the 
carriage price of goods was paid# and that die parting 
; with his lfen was a good contideration for a fubfequeut 
exprsfs promife\to- pay the carri^eprice;. and .thus far 


only he faid die cafes- h^id gone. The cafe moft in point 
is Jrtaza v. Smallpiece (a), where the hi Hof hiding had 


been indorfed by the (hipper (to #hofh or to whole order 


V f 


, t 


(a) i Mjj?> NtP* Gaft ij, 


the 
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die goods -were to be delivered) to one Haynes t of whom 
the defendant had purchased the .goods* .and had after¬ 
wards entered them in his own name at the cuftom-lioufe. 

* - *» 

It was objected that the aftion fopuld have been brought 
againfl: Haynes the known ;«on figure •: bjif Lord Km$an 9 
admitting the right of the captain to retain the goods till 
the freight was paid* laid that *f if he part with the pof- 
fefiion of them, he mud then cefort tohi}. contraft. In 
the cafe of goods confignfed, die confign.ee is the perfon 
liable to the freight, not tkeperfon to whom lie fells 
them: that would .be to enhance, thg. price on him, who 

mull be fuppofed to buy them at ascertain gjrice hide- 

* 

pendant of all charges; unlef$.fuch chatgesnTemade part 
of the bargain. A right of a£Uon cannot be transferred 
from the perfon liable to another by fuch performs own 
aft. He therefore who is firftliable mud remain fo.” 
And the plaintiff was nonfuited. The fame point alfo 
came in judgment before Sir W. Stott -in the cafe.of The 
Therkfa Bonita (/*), where a. demand for freight: of the 
cargo was difmifTed againd one who had purchafed it free 
of all expences from 'the cojnfignee 1 the learned Judge 
faying* that the claim of the mader on .the goods being 
lod, he was cad back to the' perfoiial fecurity of his 
freighters, who mud be refponfible to him. ■ It appears 
indeed by a cafe of Roberts v. Holt ( 3 )> that it wal at late 
as the 1 Jac. 2. before eventhe comfignee.named in the bill 
" of lading Was holden liable in kuaftidn for the freight on 
receipt of the goods (c)j and dat, was fo determined 
upon the cudom ofmer chants, v < XaWard v. Felton {d) t 


* •« 1 

■*« 4 t » f 1 « .) 1 . ' * 

(«) 4 fyk- Adm. Rtp. *36; _ *'(by * stint. 4jj: V 

- (r) Pid* fee Ctft Qtimt v. Sittings. n'GuiJJkf/I 

after JftY.jternt» UtfllijCeiyM <?. J,».cjte«|in sibiott's Laws/ 
JMercbstt Shift, Sec. ajj, ' 

id) 1 E'fii 5P7- 

the 
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the defendant, who had made the entry at the cuftosn- 
houfe of the tobacco which was landed and depofited in 
the King’s warehoufe, adted merely as agent for another, 
within the knowledge of the captain, and was therefore 
holden not to be liable for the freight. 

Lord Ellenborough C. J. I cannot think that the 
opinion delivered in the cafe of Artaza v. St/lallpiece was 
well founded ; and though it was not mentioned by Sir 
IVm. Scott in the cafe before him, as the ground of his 
clecifion, yet having been cited and relied on in the argu¬ 
ment, as (hewing the rule on which the courts of law 
proceeded, it probably influenced his judgment on that 
occafion. But it appears to me, that though there were no 
original privity of contract between thefe parties for pay¬ 
ment of the freight, yet the taking of the goods from the 
{hip by the purchafer under the bill of lading is evidence 
of a new agreement by him, as the ultimate appointee of 
the (hippers for the purpofe of delivery, to pay the freight 
due for the carriage of fuch goods, the delivery of which 
was only ftipulated with the fhippersto be made to the con- 
(Tgnees named in the,bijl, or their ailigns, be or they paying 
freight fir the faid goods* , ; /fhe cafe never appears to have 

i * 

been presented in that view upon any former occafion 
when tfie fame point was brought before Lord Kenyon* 

•Le Bmnc J. (a) 'The purchafer;mnft have underflood 
at the time, that the goods were liable to be detained for 
the payment of the freight* if. it were .not paid before de¬ 
livery *, and his receiving them from the mafter, and the 
waiter's parting with his lien apd giving them up to the 

(0) Creje j. was indifpofed and absent* 


purchafer 
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purchafer at his requeft, is evidence of a new contract 
between them that the purfhafer would pay the freight. 


Bayley J. The contract of the mailer with the (hip* 
pers was to deliver the goods to Hergreave and Dalzel, 
or their a Signs, he or they paying freight for the faid goods, 
See. The indorsees therefore of the bill of lading knew 
that they had no right to take the goods from the mafter 
without payment of the freight. There was another cafe 
upon this fubje& decided before Lord Kenyon fubfequent 
to the decifion which fear been mentioned; and that is 
Lodergren V. Flight and Another, at Guildhall fittings after 
Trinity term 1796, which was cited in the argument of 
Hanfon v. Meyer, 6 Eafo, 622-' It Was an a&ion for the 
freight of fome tar, brought by the plaintiff, who was 
mafter and owner of the (hip, againft die defendants, who 
had purchafed the tar before its arrival of Hippius the 
confignee, from whom they received 1 two bills of lading, 
including in the purchafe-rtioney a proper allowance for 
freight and duty, which Were- to be*, paid by Hippius. 
After the fliip arrived and was entered and reported by 
Hippius , and after die delivery of a certain number of 
barrels of the tar, Hippius felled, and die plaintiff refufed 
to, deliver the remaining barrels to the defendants, unlefs 
they would pay die freight not only of the barrels which 
remained on board* but of . thofe which had been before 
delivered $ which latter they refufed to do} though they 
offered to pay the freight of thofe which remained on 
board. * But it was at laft agreed that die delivery fhould 
be made without prejudice, and that the a&ion fhould be 
brought by the plaintiff to recoVer the whole freight. The 
defendants paid into court as much as would cover the 


plaintiff’s demand for freight on all the tar comprifed in 

one 
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one of the bills of lading; which bills of lading were m 
the fame form as the prtfenr. And the plaintiff undei 
Lord Kenyon's direction recovered the entire amount ot 
the freight} his Lordfhip confidering that the contract 
for the freight was entire; the goods belonging to the 
fame perfon and under one coufignment; and that he had 
a lien for jhe whole freight on the refidue of tl c barrels 
which remained on board. irtSere it appears that the 
purchafcrs made themfehes liable by the taking of the 
refidue of the cargo, not only for the freight due on fu Ji 
refidue, but for the freight due on the part which had 
been before delivered, and which they had Tefufed to 
pay. Here then I think that die purchafers' taking the 
cargo from the matter, who had a lien on it, was evidence 
of their agreement upon the mafter’s delivering up the 
goods without receiving the freight, to pay the freight 
which fhould be due, and without which they had no 
light to take the goods. 

Lord EllenboAough C. J. then q| 0 brved, that the 
principle on which this cafe proceeded was diltinguifh- 
able from that of Cook v. Jennings ( a }: and in that cafe 
Mr. Juftice Lawrence confidered that the fubfequent re¬ 
ceipt of the goods by the owner at the place where the 
{hip was wrecked, though it would not enable the {hip- 
owner to recover freight upon the original contract in the 
charter-party, pro rata itineris, might be evidence of a 
new contract between the parties.' v v 

Rule itfufed, 


(*} 7 Verm Ref , )Sr, 5. 
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Doe, Leflec of Claroef, Bart, dgcihjl Forster. 


r £’HIS was eje&ment agvnit a tenant, to recover a not ct to quit 
pofleffion of lands which he held under the leffor 
of the plaintiff j who proved his cafe at the trial before Le ally 011 Ihc t: * 

* J runt, win nude 

Blanc J. at Toil, by {hiding receipts for half a year’s, noohjiftion .t 
rent up to Lady-day and Miihaelmas O. S. lefpc&xvely, pun 1 flue eii> 
ahd a notice to quit at M'nhaclmas, which was ferved on ejiry 

tlie 6th of April preceding by the fteward on the defend- ™ y rt hI j *' v ,c 

mt peifonally, who then made no objeftion to the tune u 1 “*- rt 1 ,l 

J tli „ puiort. 

cf quitting mentioned in t]he notice. The defendant’s 
counfel objefted, that the time of entering being equivo¬ 
cal upon the receipts f<?r rent ? the meie ciicumftance of 
the landloid's giving notice to quit at Michaelmas wa» no 


evidence that tire tenancy commenced at .that time. Bui 
the learned Judge having held the evidence given to be 
puma facie fufFicient to be left to the jury of a holding 
fiom Michatlmasj the jury found a veidift for the 
plaintiff. 


t q • 

Richardfiu now renewed the obje&ion, upon a motion 
for a new tnal; and^ faid, that though the proof of a no¬ 
tice to quit at a particular ’time had teen once held fuffi- 
cicnt to throdr upon the tenant the proof that hi* te¬ 
nancy commenced at i different time, by Eyre B. in the 
cafe of Doe d. PudJecotttbe V. Harris (a) j yet recently, in 
the cafe of Doe v. Calved (^ 5 > Ellenbotough denied 
that do£hine, and nonfuited the plaintiff upon fimilar 
proof s faying that all th$ Judges, he believed, were now 


{a) At DerchSer Summer Affixes 1784, efted in 1 Tam R>p 1C1. 
(*j a Camp. N. ?. Ctf 388. 
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of a contrary, opinion. He admitted that the notice to 
quit in that cafe was not proved to have been fervcd per- 
fonally on the tenant; but contended that that made no 
eilential difference, unlefs it had been {hewn that the at¬ 
tention of the tenant had been called particularly to the 
time of quitting mentioned : but here it did not even ap¬ 
pear that the tenant had read |he notice ferved on him 
in the prefence t)£ the witnefs v&o ferved it. 


Le Blanc J. No. queftion was afked Of the witnefs 
whether the defendant read the notice or not at the time: 
but the objection was afterwards taken that this was not 
evidence to go to the jury of a tenancy from Michaelmas. 
I thought that as the notice to quit at that time was 
ferved perfonalty on the tenant* and he then made no 
obje&ion to the time, it was primk facie evidence to go 
to- the jury of a Michaelmas holding; and I was not 
aware that the cafe decided by Mr. Baron Eyre had ever 
been overruled where there had been a perfonal fervicc of 
the notice to quit on the tenant, who then made no ob¬ 
jection to it; but only where the pro*! of the time of 
holding refted merely upon the fervice of a notice to quit 
left at the houfe of the tenant, which gave him no oppor¬ 
tunity of Objecting at the time. 


Lord Ell&nborotjgh C. J. I believe it is now consi¬ 
dered by all the Judge's that die mere notice to quit at a 
certain time given by the landlord hr not in itfelf fuflicient 
evidence of a holding from that time &.but here there was 
fomething more, namely, the perfonal demeanour of the 
tenant at the time he received it; he making no obje£tion 
to the time ftated. 
on the fa&, as he 


The defendant did not to to the iufv 
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have had to conGder, whether he faw or knew the con¬ 
tents of the notice ferved, and whether or not he acqui- 
efced in the ftatement of the time at which he was to quit. 
If indeed the witnefs had been queftioned as to the fatt, 
and had made anfyer that the defendant did not look at 
draper at the time fo as to know its contents* that would 
have rebutted the idea of hip acquiefcence as to the time 
ftated for his quitting. lut as it is, I cannot fajr that 
this was not prima facie evidence, from the demeanour of 
the defendant at the time of receiving the notice, for the 
conGderadon of the jury. 


1811. 
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The Court [Grofeh abfent) thereupon refufed die rule. 

* 

On the fame day a motion was made by W. £. Taunton 
to fet afide a verdift obtained by the lefibr of the plaintiff 
in another cafe, before Lawrence h at Hereford t but as 
he coullfcPnot ftate (in anfwer to a queft ion from Ld. EUen~ 
borough G. J.) whether the notice to quit at the particular 
time, (which was the evidence relied on to fliew the com¬ 
mencement of theraancy,) had been perfonafly ferved on 
the tenant, the Court refufed die rhle. 


Higgins agdtnfi Highfield and Another. Mayzd. 

a * 

rrms m an aftion brought for mefne profit#, in 

A which the declaration, entitled of Michaelmas term an ««'ion for 
' * m.'fne profits, 

r 1 Geo. 7. ftated that the defendants broke and entered m not ftatmg 
5* - .rtj-Aj.v atytmewbea 

one mefluave, tc c. GtUate at the pinih of Standon xn the defendant 

® broke and en- 

tireA .... inefluaee, &e. and ejeOed the plaintiff from the occupation of it * and in rtatios 
lw t i lit ,h. defendant kept and continued the plaintiff fo ejeded for d gf tme, 

cnlyt tetwe ireouredby the epgjation ot the Hat. <. >6. .fur jndg- 

tak,n m arreft ognaJ judgment fo. fuel deleft m-foim. ^ 
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i 8 i i . county of Stafford, and ejfc&ed the plaintiff' from the pof- 
fdlion and occupation thereof, srtd ktfpt and continued 
h him fo ejected for a long face of time, and during all that 

time took and received to the uCb of them, the defend¬ 
ants, all the iiTues and profits of the Add premifes, being 
of a large yearly valre, and cut down and deltroyed &#» 
large quantities of graft, cortj, and j^ty, See. by reafon of 
all which faid feveral premifes, the faid farms, lands and 
premifes were much injured, &c., and the plaintiff daring 
all the time nforefaid not only loft the rents* iffucs tmd 
profits, &c. but was deprived of die means of cultivating 
the fame, and was obliged to expend and did expend 
divers large fums of money in recovering tlje pr.fleflion, 
Sfc. After judgment by default, and ft writ jof inquiry 
executed at the laft afiizes at Stafford, and 460?. damages 
awarded thereon 5 


Peake moved in arreft of judgment, becaufe:!$b Yrtnc 
was charged in die declaration When the a<ft$-conRplained 
of were committed; fior is it ftated for what fpace of time 
the defendants wrongfully difpofleficci the plaintiff and 
held the premifes. And though die plaintiff* would not 
have oebn tied down to ftrift proof of the time if it had 
been ftated, yet ftill there ought to be fome certain time 

ftated on the record, in conformity with all die prece- 

• *-> ♦ - , • 

dents of pleading. And he referred to Blackall v. Heal , 


Com. Rep. 12. ’anti to a Cafe of Wall. v. Duke there cited j 
in whiqh*Iattcr the plaintiff declared upon atrefpafs com¬ 
mitted diverfis diebus ct .vicibus, without alleging any 
day; which was held to be aided only after verditt. And 
fo in the principal cafe, where a day was laid for the tref- 
pafs, which was not then come, which was the fame as if 
no day at all had been laid, it was faid to.be impoffible 

W * for 
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' * „ * a* 

for the jury to, have given damages for a. .ttefpais 
committed on a day that never was; and therefore 
of necedity the plaintiff muff have proved in evi-< 
dence a trefpafs committed before the action brought* 
other wife he coukf not have had a verdiCt for him* and 
fo the verdift t judecl the miftake of the day. But that 
reafon does not appl^to th<?cafe of a judgment by de¬ 
fault ; for whether the plaintiff proved any day or not, 
before or after the’ aftion brought, the verdift mult (till 
have been'for him. [Bayley J. That cafe was before 
the ftatute 4 Ann. c. 16.] Neither the ftatute of Anne 
nor that of James a^pty, becaufe they only help pleadings 
in which a day has been once properly laid. 
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Lord Ellenborocgh C. J. No doubt this declaration 
would bp holdcn bad on fpccial demurrer; but we muff 
recolle& the healing quality of the ftatute of Anne j which* 
after directing that, upon any^tlemurrcr joined, judgment 
lhall be given “ according to the very right of the caufe 
« and matter in law, without regarding any imperfection, 
** omiflion, or defeff in any declaration* Sec. whatfo- 
“ ever,” extends the ftatutes of jeofails to judgments by 
default* and dircfls that no fuch judgment, nor any judg¬ 
ment on any writ of inquiry of damages executed thereon, 
lhall be reverfed for any imperfection, orliiflion, defeCt* 
matter, or tiding, which would have been aided by any of 
the ftatutes of jeofails after verdiCfc. The queftion there¬ 
fore is, whether there be any fubftantial dcfeCl in this de* 
claration ? There is a defeCt in the want of alleging a 
. Certain date j for it only ftates that the defendant eje&ed the 
plaintiff fr^m the^fleflion and occupation of ffih premife$, 
&c. and kepHtim out fir a longfpai < of titne: but there is no 
defefi in the aUption of die plaintiff’s tide to recover for 
Voi-XHI, F f -die 
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Hjgoini 

again/i 

HtCHruip. 


Friday, 

ALiy 3d. 

A contrail for 
the purchafe of 
a certain parcel 
of hemp, the 
«xa£l amount 
of which, not 
being known at 
the time, waa 
described in the 
contrail as 
about i tons, 
may be declared 
on at a contrail 
for eight tons, 
the certain 
quantity which 
it was after* 
wards proved 
to be, which 
quantity was 
wH under a 
videlicet. 


the wrongful expulfion. It muft have been for fomo 
time before the adlion brought; and it appears on the 
record when the aftion was brought. The not fpecify- 
ing the particular time therefore is not matter of fub- 
ftance, but only of formwhich is helped by the ftatute, 
unlefs fliewn for fpecial caufe of demurrer. 

Le Blanc (a) and Bayley Justices, agreed; and the 
latter obferved, that the want of alleging a certain time 
could only be matter of form, for the plaintiff would not 
have been tied down to proof of die particular day if 
he had dated it. 

Rule refufed (b). 

(«) Grefi J. was indifpofed and abient. 

(4j Vide Bc/wdiil v. l’urfons, 10 Eufi, 359. 


Gladstone ngamfi Neale. 


F an a£tion on tlie cafe for the non-performance of a 
contratt, whereby the defendant agreed to purchafe 
certain hemp of die plaintiff at 7< 5 /. per ton, the contract 
proved was in the terms of it for “ about eight tons 5** 
the exa& amount of it not being known at the time when 
the contract was entered into: but before the a&ion 
brought die exa£i amount of it was afeertained, and it 
was laid, under a' videlicet in the declaration, as a contraft 
for the certain quantity of eight tons, which it proved to be. 
Whereupon Park, at the trial before Ld. Ellenborough C. J. 
at Guildhall , objc&ed to the variance between the contratt 
as laid and that proved: and the obje£tion being over- 
ruled, and a verdift taken for the plaintiff, he now moved 
to fet afide the verditt, and enter a nonfuit, upon the va¬ 
riance. But 

It*. 
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The Court (a) all agreed with his Lordffiip that there 1811. 
was no material variance. The contract was for a par- 

Glaus tons 

titular quantity in the contemplation of the parties 
at the time, though the exaCl amount of it was not then 
known to them, and therefore they called it about 8 tons; 
but when the parcel of hemp contracted for had been - 
weighed, and its precife amount afeertained', it was in 
efFeCt a contract for that precife quantity, as it was laid 
in the declaration. 


Le Blanc J. added, that perhaps it might have been 
moft accurately alleged in the declaration, that the parties 
contracted for a certain quantity of hemp, the amount of 
which was not exaCtly known to them at the time, but 
which was then fuppofed and deferibed to be about 
eight tons; but which afterwards turned out to be eight 
tons, &c. 

Rule refufed. 


(«) Graft], was indifpofed and abfent. 


The King agatnft The Inhabitants of the* County jjjj* 

of Oxford. 


r FHIS IddiClment, for the non-repair of a public bridge The Com re* ^ 
over the river Cherwcll, called Enjlow Bridget within to*rtino>! 
the county of Oxford , was preferred at the affixes for the 


county of Oxford , and'was tried before Lawrence J. at the and P rnt ' t ' e ' lll '8» 
1 J tlt«.r on at the . 

laft affixes at Oxford , when the defendants were found guil- affixes, afrtr 
. «. , . . ., . . . . conviftion and 

tyjthe queftion made at the tnal being whether certain per- befote judg. 

fons were bound to the repair ratione tenure. And now r<* 

thtpurpofe of 

applying for a new trial, on the Judge's report of the evidence, upon the ground of (lie ver- 
dift being againft evidence and tin Judge'* dirediiga. 


Vi 2 


Jervk , 



i8u; 


The King 
againft 

The Inhabitants 
of 

the County of 
Oxroftv. 


Where two rse- 
fpire t aid one 
dies, th* other 
way ft ill be in - 
diffrd for the 
Cenjpiracy. 


CASES in EASTER TERM 

» 

Jervis, on behalf of the defendants, prayed the Court 
for a certiorari to remove the indictment and proceedings 
into this court, for the purpofe, as he ftated, of moving 
for a new trial; the vcrdiCt being againft the evidence and 
the direction of the learned Judge who prefided at the trial. 
He admitted that in the cafe of Ihe King v. Elizabeth 
Nicoll(a), where the proceedings on an indictment at 

Hicks’s 

[a) This cafe is very imperfcrtly reported, upon all the points, in 
» Strd' 1247., which was the repot t now referred to. The following 
note of the fame cafe is taken from Mr, Ford's MS. 

The Kino againft Nichols, M . 17 Geo. 2. 174*—The defendant 
was indirted for a confpiracy at Hicks's Hal!. The juiy found him guilty 
of a confpiracy with one Bygrave. They likewife found that Bygrave 
died before this incitement was found 3 and therefore pray the advict- of 
the Court whether the defendant were guilty, as laid in the indictment. 
This fpecial verdift (1) was temoved here by certiorari; and now 

' Serjt. Urlen ir.fi/ted that this defendant was indiflablefor the confpiracy, 
notwithftanding one of tlie confpirators was dead before the indictment 
was found. Rex v. Kinnaftry , Trin. 5 G. 1. (1 6'r/vj. 193.) Two were in- 
difttd for a confpiracy j one pleaded and was convicted; and it was held 
that his trial and conviftion were good, although the other confpirator did 
not come in and plead. And fo, he faid, was the opinion ot my Lord 
Hale ; viz. that if one be found guilty, and the other do not come in upon 
procefs, or die pending the futt, yet judgment /hall be had again/} the 
pufon convift. He likewife faid that the defendant could not take ad¬ 
vantage of tl^is after trial, fuppofing he could have done fo before: and 
compared it to the cafe of piincip.il and acccflary j if the principal do 
not appear, the acceflary (halt be put ro anfwer; but he fiiall not be tried 
till the principal be attaint, or appear, unlch he will} for lie may wave 
the benefit oi the law, % Hale's F. C. 224. « 

Serjt. Hayward , e contra, infi/lid that one perfon only could not he 
guilty.of a con/piiacy; and therefore if all the defendants but one who 
are profecuted for a confpiracy be acquitted, the acquittal of the reft is the 
acquittal of that one alfo. Upon the fame ground it has been held that 
no fuch profecution is maintainable againft a hu/band and wife only, be- 


(1) This was not a fpecial verdirt properly fo called, but rather a 
fpecial finding of a particular fart, as a guide to the judgment of the 
Court, whether, taking the particular fart to be as ftated by the jury, they 
were warranted by the evidence in finding a general verdirt oi guilty. 

caofo 
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Hicks's Hall for a confpiracy were removed by certiorari 
between verdict and judgment i this Court, referring to 

The 


caufe they are efteemed but as one perfon in law. This cafe /lands upon 
the fame principle; for B/grave being dead, no indiftment can be found 
nor evidence received againft him. But fuppofe Bygrave had been in- 
didled, and died pending the fuit, the defendant mud have been acquit¬ 
ted, becaufe the confpiracy mull be proved between two st Jcafl j and 
Bygrave being dead, no proof could be given againft lum. If two exe¬ 
cutors be And in aflumpfit, and ere die, the wiit fhail abate, i Leo. 165. 
Ward and Blend, Plow. t l “6. Before the Hat. 17 Car. a. c. 8. if either 
party had died betwixt the verdift and judgment, no judgment could be 
entered up aftetwards: and it it wen, the death of the party was 
affignablc for error. Ike King again/t Drinkwatcr ; indiftment for raking 
money of the owner for helping him to a gold watch that had been 
ftolcn: but the pel ton who flolc the watch being dead, Mr. Juftice 
Jien/on , who tried the caufe at the Old Bailey, held that the indiftment 
could not lie on the flatutc. 

Lee C. J. faid, he did not know any cafe or in fiance of a fpecial ver¬ 
dift found at Hub's Hall removed into this court: and it has been held 
that if a conviftion be removed here by ctit.’orari, this Court will not 
give judgment upon it. Cartb. 6. Bex v. Baler. Jt is certain that in all 
confpiracics there mull be two at ieail, or no indiftment will lie; and 
therefore if one be acquitted, the other cannot be guilty. But that cafe, 
differs; becaufe one being accpiitted on record, the conviftion of bis 
companion on the fame recoul mull be dircftly repugnant and contra¬ 
dictory to the other. But there can be no fuel) contrad.ftion in the pre- 
fent cafe, any more than where one of the -:onfpirators rtfufes to come 
in; yet judgment may be given againft the other. Siaunf. P C. 173. b. 
174. If, in an aftion of confpiracy againft two, the one he attaint and 
found guilty, and the other bar the plaintiff by demurrer in lawj yet 
that ll'all not difeharge Uic oilier who is atuir.t, if the caufe of the de¬ 
murrer do not go to the gift of the confpiracy. The fame law holds, if in 
confpiracy ogainft two, the one come in and plead, and his pita be found 
againft him, judgment Hull be given againft him, although tiie other be 
2,ot mtainr. 


Sed adjornatur, to be argued again; and afterwards, as I have heard, 
judgment was given tor the king, 

This cafe was now moved again; and Sir John Strange cited feveral 
cafes to fhew that although Bygrave was dead htfore this indiftment was 
faund, yet judgment might be given againft the defendant. Trie. 5 G. u 
Rex v. Kinnerjly The defendant was indifted lor a confpiracy, for that 
be and one Mur confpircd to charge a noble Lord witli fcJomitical prac- 

^ * 3 ticesa 
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i8ir. 

The Kino 

tiy.ii’i/t 

The inhabitant* 
of 

tin- omity of 

OxfMPi 


The King v. Baker [a), faid that they could not give judg¬ 
ment, not being apprifed of the circumftances of the 
offence, fiat that difficulty will not arife in this cafe, 

where 

(«) Carth 6 . The courfe adopted in that cafe, which was in T■ in. 
$Ju.x. w.,s lingular. Hie defendant ha ing been indicted and con* 
vieted at Kingston-upon-Hull, (whether at the quaucr-fefiions or «<Tues 
does not appear) the proceedings were removed it to this court hy cer¬ 
tiorari, and the Court was moved to give judgment upon the convic¬ 
tion. But (the repoit Aatcs) this motion was oppoftd as irregular, be* 
c,ufe B. A. nt-vr gives judgment upon a tonvifhoa in another court (i) j 
“ hut the prafti e is if, afte- .JJue joined in another court, the indictment 
is removed, the parly is alw.iy> admitted to tour the iffue below , and to 
ple.nl dc novo, and to go to a trLl upon an iffue joined m this court.** 
Tlit Cou t, liowcve r , upon that occafion carried their pr..£hce beyond 
that whicli was ft.ited, ol admitting the defendant to nave tie iffue joined 
below ; for, according to the report,he was permitted to wa\t a veraiH 
of ina'muoh as they duidted a new trial, without, as far as it 

app ar», any confideration o t the evidence on width the conviction was 
founded ; a practice which .ei tainly does nor txift at this day. 

(i) But fee Dal. i.e,.pl. 7. 


tiers: Kinncjlty only appeared, and was found gu.l y Ji was objected 
th.it two be.ng nect'1,11) to conltitiKe a confpiracy, the Court couid not 
give judgment tul Mov was (nought in and tried Put file Coui t held 
cltarly that as 1 he mdifi ment was found aga.nrt Kinneffey and uvotbr , and 
Kinnpjliy was loun gmlty, they might give judgment .igainit h*»i And 
Pratt v.. j. pur tins aft-, tuppo'e Moor thou Id die, that lutcly co’ 1 J not 
ex ule Kir.tr Jle t ; and ye• it thi> ejection (hould Hold, Kinneffty in that 
ca*e could never he tried to jib 7 Ann Queen v. home ; inriiCinient for a 
confphacy that the dft ndant, cum A ttmuiiisaliis,didcor.fpire : A was 
acq due , am. Home found guilty. The fame objection was. then taken: 
but the Couf heU' c cl), that it hi ing laid in the indictment, that the 
defendant cum mult s ai.is, See. } that was lufncictu to warrant the Cou r t 
to g ve ju gm.nt. 34 £ 4. 34 b. tiro. Cstiff.iiacv, n in jioint. 24 .Ed. 3. 
73 -«. S. P. This dale h much ftr-wger than Kinne' /ley's, becaufc Mcor 
wa, living, and might poffiHy be brought in aftetwaid» and acquitted: 
but the prcfumption was fo ftrong to the contraiy, that the Court held 
thcmftlves fuffiriemly authorized to proceed to judgment. In the pre¬ 
fers cafe Bjg<ave is dead, and there never can he an acquittal, and con- 
fequently no contradictory judgment, as there might be in other cafes. 


/ certiorari will The next qucilion was, Whether this Court can give judgment in the 

not lie to tb• .'ef- prefent cafe, becaufe this being a convif.ion for a confpiracy, and the 
Jims to remove m 

ctnvtilfcn /si a miftmemer before judgment ; for tb‘ fine being uncertain, the Court cannot tell 
lew to affejs it. Otberm/e where the pumjbment is certain. 

fine 
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where the objeft is to bring the whole evidence in review 
before the Court upon the learned Judge’s report. It is 
of great confequence to thofe concerned that a ver- 

dift 


fine diferetionary in the Court, according to the circumftance. of the 
cafe, as it appeared upon evidence at the trial; the juftices who 
tried the merits are the only proper judges to aflefs the fine. And in 
Cartb. 6. Re* v. Biker, it is faid that the Court oi King's Bench never, 
gives judgment upon a conviction in another court. But 

Sir John Strange faid it was exprefsly determined otherwife in the cafe 
of The King v. sttboe, 7 tin ij G. i. The defendants were indified and tried 
in the county oi Hereford for a murder in Water, that being the next 
Engljb county; and both found guilty of murder: but becaufe their 
counfei inlifted that this was a mif-trial, and the judges who tried the 
defendants could not give fentence to execute them, the record was 
afterwards*removed here by certiorari, and the defendants brought up by 
habeas corpus to receive fentencc. And the Court held that this trial 
in the next Englijh county was good. It was then moved in arrefl of 
judgment, that tins Court could not proceed to give fenttnee, becaufe 
by the ft itutc that power is given to the judge of aftizc who tried tlie 
•aulcj but it was over-ruled, hecaufe this Coutt may pafs fentence on 
a criminal convicted in any Englfb county; and fentencc was given ac¬ 
cordingly. The only difference between the cafes is, that there the 
judgment was certain, and no diferetionary power in the Court: here 
the judgment is uncertain, and the tine to he affeffed according to the 
circumftances. 

Lee C. J. If the circumftances of this cafe had been known at the 
time of moving for a cunorari, this Court would not have removed the 
indiftment. This is called a fprcial verriid, but 1 do not find any tiling 
ftated to bring it within that defeription. The indiflment.is that the 
defendant confpired with one Bygiave ; and the jury find that Bygrave 
was dead at the time of the Indidtmcnt. As to the point of law, it is 
clear from the cafes that have been cited, that the Court will be well 
warranted in giving judgment againft the defendant. So was the cafe 
of Kinnerfley: indidhntnc that he and another, one Mao r, did confpire ;■ 
and Kiiwerflty only appeared and was found guilty: and yet the Court 
held clearly tiiat he was guilty of the confpiracy charged in the indict¬ 
ment, although Moor was not brought in and tried. Vein, n IV. 3 . 
Rex v. Sudbury, cited by .Eyre J in Kinncrjlcy't cafe: indictment for that 
A . and B. and fix other perfon<>, cum multis alias, illiclto, riotosu, ct 
routose aftemhlaverunt, A. and B. were found guilty, and the other 
fix acquitted; and yu the Court was of opinion that A. and B. were 
guilty ol the not cliatged in the indictment, and gave judgment accord¬ 
ingly ; for although three arc ncceffary to conftitute a riot i yet two only 

ft r 4 . may 
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1811. 

The King 
again 1 

The Inhabitants 
of 

the County of 
Uk.ri.ab. 


di& given againft evidence and die dire&ion of the Judge 
Ihould in fome mode or other be corrected. 

1 

Lord Ellenborough C. J. It is alfo of great confe- 
quence that we {hould not, without precedent, and 
againft authority, intrude upon all the inferior jurifdic- 
tions in the kingdom, (for if we do it in one cait’j there 
is no rcafon why we Should not be called upon to do it 
in all,) by removing hither their proceedings after verdift 
and before judgment, for the purpofe of examining the 
evidence on which the vevdigls have been obtained. 
There would be no end of fuch inveftigations. But I 
would not have the notion for a moment entertained, 
that we have the power of entering into the merits of 
verdicts, and granting new trials in proceedings before 
inferior j urifdiclions. 


B ay ley J. (si) aflenting, the certiorari was denied (b). 


(a) Giefe and Lt JILne, Jufticcs, ’A'tie indifpofed and ahfent. 

[b) in lapml cafe.-, at the a fiats, if a convifHcn take place 
upon infuHici.nt evidence, t!,e cunmon eouife is to apply to the 
Clown for a pardon, upon a full report of the cviftvr.ee fint in by the 
Uv.rned Judge to the Sccrttaiy of State tor the home department: hu$ 
1 am not aware ot any inftance of a new trial printed in a capital cafe: 
an<‘ upon the debate of all the judges, in M.ugant ’Tu.k.Ps :aV, in 
17 s 1, it lcci.:ai to be considered that it coaid not be. The authorities 
arc nufntiou-. that an inferior jurifdiQion cannot grant a new tiial upon 
the mtnts, but only-tor an irneulanty. Sea Hail v. lulla«J 0 bcn a 
7 AM. S4. Holt's Rep. 1S4. A u 1 1 . 0 cq . JlfOil. v jFwi/j, 1 Shu. tt *• 
Layty v. Btsrne, il. 59*. JshuP! v Hill, /!-. 409. Street' s cafe, 7 Pin. 
Ai>r 24, 1.i« v Urlit.g, ton. 19S. R lX v, Pay, Snier, 20a JS'ac- 
fwctc v. IMi'tws, I'cugl. jSc. Ard in uirvor v. IVail , 1 Pent Ref - 1^3. 
T 5 .e Court f.nd there was no inilancc of a court of e r ror paring a 
vuiirc fle novo where the proceedings originated in an interior court. 


may be indifted for a 1 iot cum muitis aliis. It is ch ar therefore in the 
prefent cafe, that the defendant is welt convided ; but the quettion is, 
whether we can give Judgment; he.aufe this being a mifeh meanor, and 
fer.iablc only j the fine n.uft be apportioned according to the nature and 

circuinftancca 
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circumftjnces of the cafe, as they appeared upon evidence; and being l8ll% 

tried at the seibo >s, w can have no information of the m< fits. If this - 

trial had l cen belou- a judee of this court, we might ha c had his report, 

T’creari caf. s where a procedendo nath been trained in cafe >-l rc- 
mfnv. S; ivit I think the proper way nere will be to qnaih lie certiorari, 
quia ci nne i-manavit. i no. Tkr Queen v. D'xm. b Mu; 6 . it 
is held i. • i ..‘,rtioran after conviction ought to remove the inct.ctment 
and cou-iehon ; .‘.d if it make mention of the jndiftme>.t only and not 
of the conv.chon; t may be quaflted. But let tin - cafe .'land over, and 
we will c'-nfi. i r whether we ean qu«lh this cciticr.n, quia erronice 
emanavit. — Mr. JuftiC'i /J.Kijo// *1 iic certi'iari mentioned the indi£t« 
msnt only, and took no notice of the conviction. 


Potter againjl Rayworth. 


SdturJay t 
May 4th. 


T HE plaintiff declared on a promiflovy note made by 
J. Hiking:on on the 21 ft of Nown:l:r 1810, wliereby 
he promiicd to pay at Hfdaile and Co. bankers in London, 
to the order of the defendant 15/. 8/. 8r/. value received ; 
which note was dated to have been indovfed and delivered 
by the defendant to J. Fulford, who indorfed and deli¬ 
vered the fame to the plaintiff; and that when the note 
became payable on the 24th of Diwuikr 1810, it was 


The indorfee 
of a promilTory 
note my reco¬ 
ver upon it 
agamil the 
t lyce and in* 
riorfer, on tvi* 
dcnce of a pro- 
mile to piy it, 
111a !t,foine time 
alter the dilho- 
oorof the note, 
l>y him to a 
fuhfrqutnt 


prefented for payment at Ejilaih* and Co.; but that nei¬ 
ther Hfdaile and Co. nor Ellington would pay the fame; 
of all which the defendant had notice, and by means 
thereof became liable to pay the amount to .the plain¬ 
tiff, See. It appeared in evidence that the note was ne¬ 
gotiated in the country, and was indorfed and delivered 


indoi f <, who 
then held if; 
without due A 
proof hy the 
plaintiff, that 
due notice of 
the dilhonor 
wa' given to 
I'm h payee and 
indoi fer. 


by the defendant to Hulford ; hy him to Potter; by him to 
Kir ton ; and hy him to others, before it was prefented for 


payment when due, and diihonored. No notice however 
of the difiionor reached the defendant in London till the 


morning of the 7 th of January 181 r, when Kirton, having 
then taken up the note, called, together with Hulford, at 
the defendant’s houfc, (not having found him at home 
the evening before when he firft called:) die defendant 

9 then 
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then promifed to pay Kitten the next day. Having failed 
however in this engagement, Kirton reforted to Potter, 
his immediate indorfer, from whom he obtained pay* 
ment: and how Potter brought this a&ion againft the 
defendant, the firft indorfer, who obje&ed to the want of 
due notice of the dishonor. But the promife made by die 
defendant to Kirton on the yth of December, when the 
note was in Kirton*s hands, was relied on by the plaintiff, 
either as an admiflion by the defendant that he had due 
' notice of the difhonor of the note, or a waver of fuch no* 
tice if he had not had it. This conclufion was re* 
filled by the defendant, on the ground that the promife 
was to a third perfon and not to die plaintiff, or even in 
his prefence; and therefore not within the cafe of Lundie 
v. Roberifon (a). The plaintiff however recovered a ver- 
di£l by the dire£tion of Graham B. before whom the 
caufe was tried at Worcejier . And now 


Abbott moved to fet afide the verdi£t and for a new 
trial, on the fame ground of objection which had been 
taken at the trial. But 


Lord Ellenborough C. J. find, that whether the 
promife to pay were made to the plaintiff or to any other 
party who held the note at the time, it was equally evi¬ 
dence that the defendant was confcious of his liability to 
pay the note, which muff be becaufe he had had due no¬ 
tice of die difhonor. 

* 

i 

Bayley J. (b) confidered the promife by the defendant 
either as an acknowledgment that he had had due notice 

(«) 7 Bafl, ijf. 

(A) Gnje and Lt Blent, JufUces, were indifpofed and abfent. 

* of 
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of the diflionor, or that without fach notice he was the 
proper perfon to pay the note, as the party for whofe 
ufe it was drawn.' 


x8ir. 

PoTTE* 

againfi 


Rule refuted. **'*“”• 


The Kino aga'mjl The Bifliop of London. 

C Warren obtained a jrule in Michaelmas term laft, The ad of nnl* 

♦ ... . n r I formity, n& 

calling upon the Biihop to ihew caufe why a man- i+Car.i. <.4. 

damus ftiould not iflue, commanding him to licence the cVaaed'Jiut^ro 

Rev. R. Povah , B.L. to preach the Friday morning J] C |S^," d fh t “ n be 

lefture at the parifti church of St. Bartholomew. Exchange, preach as a Iae- 
* _ 0 turcr, in ny 

London. He ftated that the leftureftiip was endowed church, &c. 

“ unleft he he 

in 1625 with 25/. a year out of lands, and the choice of « firft a proved 
the lefturer was given by the founder to the inhabitants « 
of the parifti. That, upon the laft vacancy, the reftor of !! 
the parifti, Mr. Povah , and another perfon, were candi- *' °f 

r ’ r *• th* dtoitfe 

dates; and that a majority of the parifliioners had chofen Am. the Court 

w.ll not enieiw 

Mr. Povah , who had thereupon tendered himfelf to the tain a motion 

Bifliop with the ufual certificate of his cleftion, figned by totheBiSiw^to 

the redtor himfelf and the churchwardens; and ^finally) iur^appointed 

with a certificate of his being in prieft’s orders: and that he upoIwhT p** 

had offered to read and fubferibe the 39 a rticlcs,as required ^1,e* 15,fh!^p^to* £ 

by the aft of uniformity 13 & 14 Car . 2. c. 4./ 19. That 

the Bi(hop’s objeftions were at laft refolved into this , that oi unfitnefs in 

he did hot approve of Mr. Povah as a Jit perfon . That Mr. ed, unleft it bo 

Povah had thereupon called upon the Bifliop to fpecify the 1 k^a" plication 

rcafons of that objection, and had tendered himfelf to fub- 

mit to any examination which the Bifliop thought proper ^ h r b -^ d 

to inftitutc: but that the Bifliop had not thought proper tow. 

to inftitute fuch examination, or to fpccify the reafons of 

his refufal to licence the applicant, otherwife than by a 

12 general 



l8n. 



The alt of unU 
fortuity, 13 & 
14 Car 2. c. 4, 
f. 19,, baiting 
made a licence 
nectjfjry to 
enable a le&urtr 
to preach, and 
given authority 
to the Bijhop, f&c. 
to grant it ; if a 
pcrfon appear to 
have a right to 
it, this Court 
will compel the 
Bifhop, See, to 
grant fuch li¬ 
cence, or to 
/hew good rca- 
fon to the con¬ 
trary. Put Jt 
is a good rcafon 
againft an ap¬ 
plication Jor 
iucli a licence 
to fhew that the 
Icltunjh'p was 
appointed within 
tunc of memory , 
and juppot tea by 
voluntary Centri- 
iutimt , without 
any lay fee or 
temporal right 
in the forty up- 
plying ; at.d teat 
it bad not the 
(cnlent if the 
rtilor ; though 
tbojtn fy tin* 
parijhionert ft be 
USturer • j 
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general declaration of his unfitnefs. He referred to the 
opinion of Ld. C. J. Lee in The King v. The Bijhop of 
London {a), that the ground for applying for a mandamus 

in 

(0) 1 IV,IJ. II. 15. Vide the cafe there referred to of this very ledure- 
/hip, as reported in Holt's Rep. 418. by the name of The Churchwardens 
of St.Barthlomew's Cafe, M. 12IV. 3., which is alfo reported in 3 Salk. 87. 
with the addition only of the names of the feveral parties concerned. 
The fame cafe is very clearly ftated by Lord C. J. Lee, in giving judg¬ 
ment in the cafe of ‘The King v. 7 be Bijhop of London, E 16 G.a. j a 
fuller note of which judgment is here given from Mr. Ford'i MS. 

Lord C. J. Lei (et per Curiam). There can be no queftion but this 
Court hath jurifdidion in all cafes of this nature; but the queftion is. 
Whether this be a proper cafe for the Court to cxercife that jurifdidion ? 
The cafe itfelf is no more than this; that ti.e p.’.rifh of St. Anne, Weft- 
nimfier, teing made by ad of parliament a feparate and diftind parifh, 
the inhabitants agreed amongft tliemfelves to conftitute a ledurer, who 
has ever fince been eleded by a fcled vellry, and fupported by the vo¬ 
luntary contribution of the inhabitants. That the ledurefhip being 
vacant, Mr Church was eleded by a majority of the fcled veftry to be 
ledurer $ and that Dr. Ptiling, the redor, received him as fuch. That 
Mr. Downey was appointed by 500 or more of the inhabitants} but that 
Dr. Pclhrg hath rtlufed to receive him, or lend him the ufe of the pulpit. 
So that it appeals upon the ftate of this cate, that here is a ledure/hip 
appointed within time of memory, fupported hy voluntary contributions, 
without any lay tee or temporal right veiled in any body 3 that there Is 
no ufage or prefeiiption to give the ledurer a right to preach here; and 
therefore the queftion is, Whether, under thefe circum(lances, this 
Court ought to grant a mandamus, where the mipifter refufes to admit 
the ledurer ? 

The foundation of applying ro this Court in cafes of this nature is, 
that the ftatute of uniformity having made a licence met-flaty, and 
veiled that authority in the Bilhop, this Court will not fuffer him to 
exercifc that authority arbitrarily; but, where a pcrfon appears to have 
a right, will compel,the Bifhop to grant a licence, or lh< vv good reafon 
to the contrary; and fo it was held by my Lord C. J. Holt, in the cafe 
that bath been mentioned of Rex v. The Churchwardens of St. Bartholomew, 
But; on the other hand, where it appears that the pcrfon who applies 
for a licence has no right, or that if a licence wete granted it would have 
no effed; this Court will not interpofe, nor command. Sec .; for lex nor; 
cogit ad inutiiia- Before this ftatute was made, it was lawful for the 
churchward*.ns to prevent any ftrangcr from preaching in the church 
Without (hewing his licence to tlnm. Watf. Clerg. Law, 456. 2 Bulf. 49, 
in Cnfwi.k and Rokr(hy 's cafe. And that he could not preach there, with¬ 
out leave of the miniftcr is pretty clear, bccaufe the foil and freehold of 

the 
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In thefe cafes is upon the ftatutc of uniformity, whereby 
all perfons arc forbidden to preach as lecturers without a 
licence; and that it was not in the Bi{hop’s power to 
withhold his licence whenever he pleafed. But, if the 
bifhop may refufc to licence, upon a general allegation of 
unfitnefs, it enables him to witliliold his licence at pica- 


i8ix. 


The Km a 
againft 

The Bi(hop of 
London. 


the church is only in the parfon and in no other. Cro. Juc. 366. French 
v. Lef t reported in Noy, 104. by the name of Day againft Bedding fi. Id , 
and Others: and therefore neither the Ordinary nor churchwardens can 
licence a pariihioner to bmy within the church, but only the parfon. 

His Lordihip faid he had a full report of the cafe of 'The King againft 
Tie Churchwardens of St. Bartholomew's, which came before the Court 
Mich. xiW.\. upon a motion for a prohibition. That was the cafe of 
a le&ureihip founded by a private perfom with a falary of 5c/ per ann. 
annexed to it, for a lecturer to preach every Tburfday ; and it was 
directed that the inhabitants fhould cb.oofc a Ic&urer every year. They 
accordingly chofe one burton, and for fcveral years rc-chofe the fame 
|)erfon: but at laft they chofe one Rayner to be lecturer, button infilled 
that he was leClurer for life, and as fuch infilled upon a light to preach 
in the church on 2 burjdays ; but the churihwatUms refufed to open tlic 
doors: upon which 1 ‘urton libelled in the fpjritual court, and had an 
inhibition there to inhibit Rayner to pi each, and aifo a monition to the 
churchwardens to open the doors of the church to TurUn on ‘Tburjdays j 
and upon that a prohibition was moved for. And it was held by my Lord 
C. J .Holt, that although it was puniihable by the tiatute for any perfon 
to be lefttirer and preach without licence, yet the Ordinary had no 
power over the right, nor lias be an arbitrary pw.r to licenfi. or not, 
but was bound ex juftitia to iicenfc if the peifon we:c orthodox, and an 
lioneft liver, and loyal. And as to the churchwarden.., it w is.true that 
on Sundays and holidays they are bound to open the doois of the church 
to the parfon, or to whom he fiiali appoint$ and if tiny refufc, they are 
punifliable in the fpiritual court: but the Ordinary hath no power to 
compel the churchwardens to open the doors to perfons not appointed 
by the parfon: and a prohibition was granted to deflate in. To com¬ 
pare that cafe with the prefent: here is a perfon, a mere ftrangcr, not 
received by tb Rcfhr, and conftqucntly one that hath no right to preach 
in this church, applies to the Bilhop for a licence j and, upon his refufal, 
applies to this Court for a mandamus, &c.: but as the Ordinary hath no 
power to command the doors of the church to be opened to Mr Deiyney,' 
nor to enable him to preach there, without the ReCloi’s confmt; this 
Court will not grant a mandamus to the Ordinary commanding him to 
Hcerife Mr Dummy to preach in this church, nor force a man into the 
pulpit againft the confcnt of the miniftsr. Per Curiam, The rule for a 
mandamus muft be difeharged. 
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fure. In that cafe however the mandamus was refufed, 
becaufe it was not an endowed le£lureihip, and the reftor 
might, notwithftanding the licence, have refufed the ufe 
of his pulpit. [Lord Ellenborough C. J. That cafe only 
ihews that the Bifliop has not an arbitrary power of re- 
fufing a licence, but he muft exercife his difcretion fairly 
upon the fitnofs of the perfon applying to him, fecundum 
aequum et bonum.] The Bifliop has not even examined 
Mr. Povah. There is an inchoate fight in the inhabit¬ 
ants of the parifh to appoint a le&urer; and though the 
Bifliop be to judge of his litnefs, yet unlefs he examines 
the applicant and ftates ^he particular grounds of unfit- 
nefs to which he objefts, fo as to give the party an op¬ 
portunity of anfwering them if he can, it is impoffible 
for him to be able fully to decide upon the merits of the 
objection. Even a Vifitor, whofe power is the greateft 
which exifts in tliefe cafes, mull hear the parties before 
he decides againft them. 

Lord Ellenborough C. J. This is a very delicate 
truft, which the a£t of parliament feems to have veiled 

in the Bifliop, to be exercifed according to his difcretion 

<> 

as to the fitnefs of the perfon; for it fays “ that no per¬ 
fon ihall be received as a le£turer, &c. unlefs he be JirJl 
approved and thereunto licenfed by the Archbiihop or 
Bifliop, &c. Suppofe he ihould return non idoneus, ge¬ 
nerally* can we compel him to ftate all the particulars 
from whence he draws his conciuflon ? Is there any in- 
ftaqce of a mandamus to the Ordinary to admit^a candi¬ 
date to holy orders, or to fpecify the reafons why he re¬ 
fufed ? If indeed it had appeared that the Bifliop had 
exercifed his jurifdi&ion partially or erroneoufly; if he 
had afligned a reafon for his rdfufal to licenfe, which had 

no 
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no application, and was manifeftly bad, the Court would 
interfere: but the difficulty that I feel is, that the Bilhop, 
as it now appears, ftands only upon his objeftion to the 
fitnefs of this party, of which the ftatute meant that the 
Bilhop fhould be the judge. 

C. Warren referred then to 2 Itijl. 632., where Lord 
Coke , in his comment on the ftatute Artlculi Cleri , c. 13., 
treating of the ability and fufficiency of the perfon pre- 
fented to a benefice, the examination of which it is ad¬ 
mitted belongs to the Bilhop •, yet fays, that in a Quare 
impedit brought againft the Bilhop for refufal of a clerk, 

« he mull Ihew the caufe of his refufal fpecially and di- 
reftly; for whether the caufe thereof be fpiritual or tempo¬ 
ral, the examination of the Bilhop concludes not the plain¬ 
tiff* to the intent the Court, being judges of the principal 
caufe, may confult with learned men in that profeflion, 
and refolve whether the caufe be juft or no : or the party 
may deny the fame; and then the Court lhall write to 
the Metropolitan to certify the fame.” [Le Blanc J. alked 
if he had any cafe of a mandamus granted to die Bilhop 
to licence a perfon whom he had rejected as unfit.] It 
was faid by Powell J. in Colefatt v. Newcomb (a) m , (upon a 
motion for a prohibition in the cafe of a minifter of a 
donative who was fued in the Ecclefiaftical Court for 
reading parts only of the fervice, and for preaching with¬ 
out licence,) that ** lines the aft of uniformity, if the 
Bilhop denied to grant a licence to a parfon who was fit 
to preach, they would iffue a mandamus to him to grant 
one ; and that by the aft. of uniformity the ecclefiaftical 
jurifdiftion was faved.” Now here there is a plain tem¬ 
poral right, and the aft of uniformity, which renders a 
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licence neeeflaty to the enjoyment of it, brings the 
queftion of fitnefs into judgment before this Court, in 
this thape. 

Lord Ellenborough C. J. It is admitted that this is 
an unprecedented cafe for a mandamus; and therefore, 
before we put the Bifhop to the expence of aufweriftg 
this application,, we will confider whether it would be 
proper to grant a rule,to (hew caufe. 

On the next day his Lordfhip faid that the Court had 
determined to give a rule nifi in this cafe: but they de* 
fired Warren before it came on again to look at the cafes 
of The King v. The Bi/hop of London , I Term Rep. 331* 
The King v. Tieltl and Others , 4 Term Rep. 125. The 
King v. The BiJljop of Exeter , 2 Eajl, 462. and other 
cafes ( b ). * 


Monday y 
6th May. 


The cafe flood over till this term, and on this day 
The Attorney-General , Dampier, and Abbott were ro have 
fliewn caufe againfi the rule; but Ld. Ellenborough C. J. 
Hated a preliminary qbje£tion to this application, which 
had occurred to the Court in the interval, upon looking 
more attentively into the flatute of uniformity, and to 
which their attention was not drawn at the time when 
the rule was applied for. That flatute enacts, that no 
perfon {hall be allowed to preach as a lefturer in any 
church, &c. “ unlefs he be firft approved and thereunto 
liccnfed by the Archbyhop of the province , or Bifhop of the 
dio&fci or (in cafe the fee be void) by the guardian of the 
fpiritualtics,’ &c. And no application for a licence, his 
Lordlliip obferved, - appeared to have been made in this 


(a) Vide Rex v. Bijbof of Oxford, 7 Raft, 345. and 600. 


inihtfee 
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inftance to the Archbifliop of the province, but only to 
the Bifliop of the diocefo, by whom it hail been refufed. 
But non con flat that the Archbifliop, if applied to, might 
not have granted the licence, though the Bifliop did not 
think proper to do fo. And as this Court would only 
grant a mandamus where the party entitled had no other 
rcmeJy, they ought, before they entertained a motion of 
this kind, to be fatisfied that lie had endeavoured to pro¬ 
cure a licence from tliofe perfons in whom the power of 
granting it was veiled by the ccclcfiaftic.il jurifdidlion of 
the county, and to whom the legiflature intended that the 
application fliould be made. 


1811. 

7bc Kjnc 

The i’.iflicpct 
Lot: son. 


Gan ow and C. Warren, who were to fupport the rule, 
were caiied upon to anfwcr this preliminary objection •, who 
faid that it had never before been considered ncccflary to 
make tlv application to hotli the Archbifliop and Bifliop: 
nor did they underftand wlictlicv the fuithcr application 
to the Archbifliop were to be cmifidcred as an original 
apphc.ii ion, or in the nature of an appeal to the metropo¬ 
litan from the dioccfan jurifilufl ion. But it each had an 
original jurifdidtion, the hgill.Uare nmlt have meant to 
give the party r.n option of applying to either } and an 
application to and refufal by one only was fuflicient to 
found an application for a mandamus to that one. As in 
the inltancc of ju Rices of the peace, each of whom has 
an original power to do various a<Tls confided to their 
judgment by feveral llatutcs: but it was never conceived 
to be an anl'wev to an application for a mandamus to the 
one who had refufed the application, that the party might 
have applied to other iuftices having co ordinate jurisdic¬ 
tion to do the aft required. Nor can it be expected that 
the Archbifliop wou:d, from motives ol delicacy, be dii- 
Vol. XIII, G g pofed 
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pofed to grant Such 4 licence when it had been before re¬ 
futed by the Bifliop. 

Lord Ellenborough C. J. We cannot fuppofe that 
any motive of delicacy would interfere to prevent the 
Archbifliop from granting a licence, if upon inveftigating 
the matter he felt that it was his duty to grant it. With 
refped to applications to juftices of the peace Individually 
to do certain ads which magiftrateS of that description In 
general are authorized to do, the generality of the autho- 
rity and the multitude of the perfons inverted with it 
may be a Sufficient reafon for not requiring a previous ap¬ 
plication to each, before refort is had to this Court to cor- 
red an improper refufal of either of them to ad when 
duly called upon. But here are two perfons Specially 
defigfiated by the legiflature, who have an original ju- 
rifdidion to grant the required licence, and either of 
them may, in the ordinary courfc, give this party the be* 
nefit which he Seeks. It is not enough therefore to found 
an application for the extraordinary interference of this 
Court to fliew that he has applied to one of them. How¬ 
ever, as this point may have come by Surprize upon the 
counfel who were to Support the rule, the Court will only 
dired it to be discharged provisionally, in'eafe the appli T 
cant’s counfel Shall not, on next Wednefdaj , be prepared 
to Support it. 

But after Some interval on the fame day Garrotu 
and C. Warren, who had confuted in the mean time 
out of court, Said that the point had not altogether 
come upon them by Surprize, though they had cout 
fldered that it was governed by the inftance of a man¬ 
damus iffiied to one juftice of the peace on his Angle re¬ 
fufal to do certain ads which might be done by any 
magistrate of the diftrid. That (hey had only to fugge$ 

this 
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this further difficulty, as to whom the mandamus was to 
he dire&ed, if application were made to theArchbifliop as 
well as the Biihop \ each haring feparate and not joint ju- 
rifdi&ion. But Lord Ellenbmugb C. J. faid that if it 
were proper to grant the mandamus at all, there would 
be no difficulty, he conceived, as then advifed, in dire£t* 
ing it to both or one of them, (both having refufed the 
licence) commanding them or one of them to hear, &c» 

Rule difcharged. 


iSti. 


The Kin* 
ThelSopot 

L«a»»H. 


Stbdman againfl Martinnant. 


au) 7th. 


r pHE plaintiff declared in affumpfit for money lent, The plaintiff 


having acccpi 

paid, had and received, and on an account ftated: a biu payable 


pted 
at 

the defendant pleaded a fpecial plea of bankruptcy (a): the'accommo-* 

and at the trial before Lord Ellcnborough C. J. at the fit* £S^ t f t ha 

tings in Middlefex after laft term a verdift was found ^'d/and'bc 

for the plaintiff for 260/., fubjeft to the opinion of die f or * the bil1 

. / became due. 

Court upon the following cafe. committed an 

m aft of bank* 

On the 5th of January 1807 the plaintiff, at the do* ruptcy, follow- 

fendant's reijueft and for his accommodation, accepted a fitnjwfo^wa* 
bill of exchange drawn by the defendant for 234/. 11/., ySkd^Md 

payable at 70 days after date} and the defendant pro- JJthThankroJt 

mifed to provide the plaintiff with money to pay fuch 

bill. The bill became due on the 19th of March 1807, thereupon ac- 

and, the defendant not providing for it, was diihonoured. bin fw the famo 

debt, with the 
addition of 

intcreft and ftamp t Held that this was a continuition of the fame fliretyfltip by the p l a in- 
tiff for the defendant, which cxifted before the aft of bankruptcy and the Brit commiffioa: 
and a fecond effectual commiflion having afterwarda ifTued upon the fame aft of bankruptcy, 
before the plaintiff'• fecond acceptance became due, which waapaid when due; held that 
the amount waa proveabic aa a debt under fuch commiffioa by virtue of the flat 49 <?«. 3. 
c in./1, and was confequently barred aa a pcrfooal demand againft the bankrupt by hn 
cat tit cate. 


On 


(a) yiit Re.upontUapointlaJtytff64. 
Gg % 
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On the 18th of the fame March a docket was (truck, and 
on the 21 ft a commiflion of bankrupt was iflued againft 
the defendant, which was fuperfeded on the 15 th of 
April i on which day another commifliort of bankrupt 
was iflued againft the defendant j but neither of thefe 
commiflions were gazetted or proceeded upon. A meet¬ 
ing of the defendant’s creditors was then held, and time 
was given him to pay his debts by inftalments. On the 
9th of June the plaintiff accepted another bill for the like 
accommodation of the defendant for 237/. I is. 10 d. % 
which became due the 12th of September t and was on 
that day paid by the plaintitf for the defendant’s ufe, he 
not providing for the fame. This fitter bill was given 
for the purpofe of taking up the former difhonored one, 
with the addition of intereft and (lamp; and was indorfed 
by C. Aldrich as an additional fccurity to Meflrs. Herries 
and Co., the holders of the former bill, who had required 
the fame. A commiflion of bankrupt iflued againft the 
defendant, dated the 6th of Augujl 1807, founded upon 
an a& of bankruptcy committed in the March preceding. 
Under fuch commiflion a dividend of dr. 4 d. in the pound 
was declared and made on the 6th of Augujl 1808 *, and 
a fecond dividend of is. 6 d. in the pound was declared 
and made on th 28th of July 1809. Previous to paying 
the laft dividend the affignees had in hand (549/. belong¬ 
ing to the (iefendant’s eftatc; and the plaintiff, (fuppoflng 
him entitled to prove the money paid on the bills as a 
debt) and other creditors of the defendant who had not 
proved under the faid commiflion, might at that time 
have received dividends equal in proportion to their re- 
fpeftive debts, without difturbing any dividends then al¬ 
ready made. The defendant obtained his certificate of 
conformity under the faid commiflion on the 4th of Sep¬ 
tember 
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timber 1809. The queftion was, whether the plaintiff 
were entitled to recover from the defendant the faid fum 
of 260/. notwithftanding his bankruptcy and certificate ? 
If the Court were of opinion that he was entitled to re¬ 
cover, then the vcrdi£t was to ftand : otlierwife, a non* 
fuit was to be entered. 

Puller argued for the plaintiff, that the a&ion was 
maintainable, becaufe the debt owing to him as furety 
for the bankrupt upon fhe new bill for 237/. 1 u. 10 d. 
was not proveabic under the commiffion, either by the 
bankrupt law as it flood before, or fincc, the palling of the 
late ftatute of the 49 Geo. 3.x. 121.: clearly not under the 
old law, becaufe the debt was not paid by the plaintiff as 
acceptor of the bill, and furety for the defendant, before 
the bankruptcy of the latter ( a): nor under the new law; 
for though the 8th fe£lion of that ftatute cna£ls, that 
where, at the time of iffuing a commiffion of bankrupt, 
any perfon fhall be furety or liable for a debt of the 
bankrupt, it fhall be lawful for fuch furety or perfon 
liable, if he lliall have paid tire debt, &c. though paid 
after the commiffion iffued, and the creditor fhall have 
proved his debt, to ftand in the place of the creditor as 
to the dividends *, and when the creditor fhall not, have 
proved, fuch furety, &c. may prove his demand inrefpeft 
of fuch payment as a debt, under the commiffion, (not 
difturbing former dividends,) though fuch perfon may 
have become furety or liable for the debt of the bankrupt 
after an a£t of bankruptcy: yet that is with a provifo, 
that he had not t at the time when he became fuch furety or Jo 
liable , notice of any aSl of bankruptcy by fuch bankrupt com* 

la) Cbilltn v. IPtyffin and Ar.othtr, 3 Wdf, 13. and Young v. HocVey, 

a . 346. 
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lllfi nutted, or that he was infolvent, or had (topped payment; 
t —„ And then die claufe provides, « that the ijfmng a cmmijjtm 

li?rnf ^ iankrupt, though it (hall be afterwards fuperfeded, Jhafl 

*a*t. it dennedfuck notice (a).** Here, it is true, that the firit 

hill for 234/. 11/. was accepted by the plaintiff for the 
accommodation of the defendant before his bankruptcy 1 
but that bill was never paid, and confequently could not 
have been proved by the plaintiff as a debt under the 
drawees commifiion j and all liability of the plaintiff upon 
it was difcharged, not merely by the time given to the 
drawer, [winch Lord Ellenborough C. J. obferved would 
not difcharge the acceptor (£)] but by the giving of the 
new bill, which was a new fecurity, having a new party 
to it, namely, Aldrich the indorfer; and not merely a new 
fecurity for the fame debt, but for a new and extended 
accommodation, which did away and abforbed the old 
debt. The plaintiff therefore became fecurity for a new 
debt by his fecond acceptance, which, being after the 
i fliiing of the ford fuperfeded commiflion, and confequent¬ 
ly after that which is made notice of the aft of bank- 

(«) The claufe proceeds to enadt, that every fuch bankrupt ** who 
M fliall obtain his certificate dial] be difcharged of all demands at the 
" fuit of eveiy filch perfon having fo paid, or being hereby enabled to 
“ prove aa aforefaid, or to ftand in the place of fuch creditor as afore* 
“ faid*, with regai d to his debt, in itfpeft of fuch furctyfltip of liability, 
in like manner, to ail intents and purpofes as if fuch perlbn had been 
a creditor before the bankruptcy of the bankrupt for the whole of 
<* the debt in refpeft of which lie was furcty or was fo liable as afore*' 
«r«d.” 

( 1 ) Vide Dingwall v. Dunjltr, Dcugl. S47. and Ellit v. GaRadt, 
then cited. So in Aadttj m v. C/rvelaad, fittings at Guildhall after EaJItr 
17(9, in an aAkm by the Indorfee againft the acceptor of a bill of ex¬ 
change, .no demand was proved till three months after the bill was due, 
aid when the drawer had become infolvent. But by Ld. Mantfield C. J. 
The acceptor of a bill or maker of a note always remain! liable. Thn 
acceptance la proof of having aflbta In hia hands, and be ought never 
to -part with them uniefa be be flire that tbe bill is paid fay ’the 
drawer. MS. 


ruptcy 
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ruptcy by the ftatute, was not proveable under die fubfe- 
quent commiffion by die exprefs provifion of the new law? 

Franklin, contri, was (topped by the Court. 

Lord Ellenborouch C. J. Here is a plaintiff who, be¬ 
fore any a£fc of bankruptcy or infolvency of the defendant, 
accepted a bill for 234/. 11s. for his accommodation, by 
which he became furety for the defendant, and liable for 
his debt to that amount. Afterwards, and before the bill 
was due, the defendant committed an ad of bankruptcy: 
the bill was difhonored, but the plaintiff continued liable 
to the holder for the amount. A commiffion afterwards 
iffued, under which, if it had been afted upon, this debt 
was liable to be proved ; but it was afterwards fuper- 
feded, and time was given to the bankrupt; and another 
bill was drawn by the defendant and accepted by the 
plaintiff for the fame debt, with the addition merely o£ 
intereft and ftamp; and afterwards an effectual commif¬ 
fion iflued upon the original a& of bankruptcy, and the 
plaintiff has fince paid the bill. But the giving of the 
fecond acceptance upon the new bill for the prior debt 
did not difeharge the original debt for wh’ch the plaintiff 
had become furety before the aQ of bankruptcy; ?nd in 
paying that fecond bill, the plaintiff was only paying die 
fgune debt which he was liable to pay as furety for the 
defendant upon the firft bill. Then is not this a cafe 
within the 8th fe&ion of the ftatute referred to; by 
which the furety for a debt proveable under a commif¬ 
fion, though not paid by him till after the iffuing of the 
commiffion, fhall ftand in the place of the original cre¬ 
ditor as to the whole of the debt fo paid. The a& how¬ 
ever provides that this ihall not extend to one who when 

G g 4 he 
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he became furety had either notice in faft of the a& of 
bankruptcy committed, or implied notice from the i(Tiling 
of a commiflion, though luch commiflion were afterwards 
fuperfeded. But in order to affed the plamtiiT’s debt 
with fuch implied notice, it was neceffary for him to 
bring down the commencement of the furetyfhip to a 
period fubfequent to the iffuing of fuch commiflion after¬ 
wards fuperfeded, which he has failed to do; and there¬ 
fore it ftands as a debt which was proveable under the 
commiflion, and is confequcntly barred by the defend¬ 
ant’s certificate. 


Per Curiam , (At Blanc J. abfent) 

Poftea to the Defendant. 


My 7th. 


Parnther againfl GaitsKell. 


wSkiihu. I N aflum P fit for money h “ d and received, &c. and for 

L nC cEer m ° ney pail1 ’ &C * t(> wllich the e eneral i,rue was 
for the advance- pleaded; averdift for the plaintiff for 80 /. was taken at 

the triaI before Lord PHenborcugh C. J. at Guildhall, fub- 

ZSSni* jed t0 tllC opinion of Court 011 thu following cafcv 


ESI-' r y T' Un ?- m:dtr , b,i W » his defire fo to do, to the committee of 

HTudiloi? , r r n e n K1m 'c &c * 3,d otbcr ^ftrlption ut tl>c peifon to whom 

mtt t!2 •• t farrC lh0U “ b =^ftrred, which perlon i 8 to be approved by the Tom? 
initUe. [.Cid tu-t a note zddreiTcd 1 1 them in tlitfe words: ** Having ditnnt,,) 

tl lbars ,n . thc Inft tuiion to [!e.iving a blink tor the name], I beg leave nco-n* 
h VJ5 nd l,,m tu 3C . dcCte ^° W K ,acc » 35 3 proprietor,” &c. and figned by the proprieur" 
fcllnJ Sfl WaS tbC \ S 20 agCnt > ( tl,c clcrk oi Society,) for the purpofc tf 
5 K.U* 5 “2* ,ul f hor,ze fuch a se»t “> till up the blank iumfelf with the nan e 

of the purchsfer w;th wfiom he contrsfiec for the nrice. 



...1 5 a™ co'.urjutnuy tne agent had no authority Jv-r,,,-,. 

*" n * fcr . was . f0 ““M t° «cei« the money of the purehafer and to iofert hf# name 
r* h L Wank unkn T n l0 . U “ P ro P rietor! end fuch purchafer paying the money before the 

rilk ro t» pajrnic ? t W , hen T* transfcr ,rom t,lc proprietor was complete, pays it at his own 
the agent, whom he thereby makes his own for that purpofe. And fuch agent ilter- 
wards abfcondmg w.th the money, and the foeiety difallowing the transfer upon 8 the in*cJ. 

tnee or the proprietor-; held that the purchafer could not recover thc amount from fuel, 
proprietor u> an aolv>n for money had and received. fuch 


By 
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By the charter of incorporation of “ The London In¬ 
ftitution for the advancement of literature and diffufion 
of ufeful knowledge,” the following regulation is pre- 
fcribed, as to the mode of transferring ihares therein. 

“ And we will, conftitutc* and grant, that if any pro- 
a prietor lhall be defirous of transferring his lhare in the 
“ inftitution, fuch proprietor (hall by writing under hit 
“ hand fignify the fame to the committee of managers, 
<( and mention therein the name , relidencc, and other de- 
feription of the perfon to whom he is defirous the fame 
" fliould be transferred ; and fuch perfon (unlcfs lie be 
(t the legitimate fon of fuch proprietor, in which.cafe he 
<( lhall be admitted without delay) lhall be ballotted for 
“ at the next meeting of managers ; and if fuch perfon 
(t lhall be approved of by two-thirds of the managers 
“ prefent, the faid lhare lhall be tliereupon immediately 
“ veiled in that perfon; but if he lhall not be approved 
** of, the proprietor defirous of parting with the fame 
“ lhall be entitled at his option either to propofe another 
“ perfon for admiflion,. or to claim from die funds of the 
(t inftitution fuch a fum of money as lhall then be fixed 
« by the by-laws of the faid inftitution for die qualifica- 
4( tion of a proprietor: and fo toties quoties as fuch no- 
“ mination (hall be made, and the nominee rejected at a 
K ballot.” The defendant being a proprietor of a (hare 
in the faid Inftitution, his brother Henry Gaitjkell , by the 
defendant’s dire£lion, on the ill of Sift. 1809 put into 
the glands of James Savage (who was then a clerk in the 
Inftitution) a note or memorandum in the following 
words: — “ Gentlemen, Having difpofed of my lhare in 
“ the London Inftitution to [here, a blank was left for the 
" name] I beg leave to recommend him to be ete&ed in 

12 “ my 
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1811. •• my place at a proprietor of the laid Inftitution. Iam, 

“ Gentlemen, your obedient fervant, Thos> Gaitjkell. ” 

The plaintiff, wifhing to purchafe a (hare in the laid 
Castibx&i. j n ^j tut j on> an j }i aT i n g been informed that Savage had 

feveral in hit hands for fale, went on the 3d of Oflober 
following to Savage, when die price to be paid by the 
plaintiff was fettled at 80/. For the faid (hare} and the 
plaintiff then paid that fum to Savage, whp at die fame 
time filled up the blank in the faid letter with the plain¬ 
tiff’s name. Savage was in the habit of being employed 
in the fale and transfer of (hares in the Inftitution, and 
a&ed as agent between vendor and vendee, and was fo 
employed on this occafion; but Savage never faw die 
defendant on the fubjeft but once, and that was whilft 

* 

the letter of recommendation was in Savagf s hands, and 
before the plaintiff’s application to purchafe; and he 
then afleed Savage, « If his (hare was transferredto 
which Savage anfwered, “ No.” The recommendation, 
after it was filled up, remained in the pofleifion of Sa¬ 
vage ; but he neither prefented it to the committee, nor 
did he ever pay over the 80/. to the defendant, nor in¬ 
formed him of any thing that had pafled between die 
plaintiff and him, but abfeonded with the money. On 
the 3d of J February 18x0, after Savage had abfeonded, 
and before the defendant had any information of any 
thing which had pafled between the plaintiff and Savage, 
die defendant by his agents wrote the following letter to 
the managers of the Inftitution. « February 3, 1810. 
w Gendemen-On behalf of Mr. Thomas Gaitjkell, we 
« beg leave to inform you, that he hereby revokes all 
“ power or authority for the transfer of his (hare in the 
« London Inftitution; he neither having received the 

«• purchafe* 
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" purchafe-money, or had the name of aay perfon fob* 
w nutted to him as the intended purchafer thereof. At 
* present it is Mr. Gait/kelfa intention to remain a pro* 
tt prietor, and he prefumes if any notice or propofal for 
“ a transfer (hould be made, that you will not accept or 
w receive the fame after this intimation. We are, &c* 
n Gregson and Dixon” The plaintiff alio applied to the * 
managers for their interference refpefting the faid ihare *, 
but in confequence of the faid letter of the defendant’s 
agents, the managers refufed to interfere, and fo in* 
formed both parties *, and in confequence of the pre* 
mifes, the plaintiff has not been admitted a proprietor 
of the faid Inftitution, nor has Savage or the defendant 
repaid the faid 80/. to the plaintiff. If the plaintiff were 
entitled to recover, the verdift was to ftand: otherwife, 
a nonfuit was to be entered. 

Parnther, for the plaintiff, contended, that the de* 
fendant’s note of the ift of September to the committee, 
which was put into the hands of Savage for the purpole 
of felling the ihare, gave him authority to complete die 
transfer to a purchafer fo far as depended upon the aft 
of the defendant, and confequently to receive the pur* 
chafe-money. The blank for the name of the purchafer 
was left, becaufe Savage the agent was to find one, apd 
not becaufe the defendant meant to referve to himfelf 
the filling up die name when known, and concluding the 
transfer himfelf: if that had been intended, he would 
not have iigned the authority in the firft infiance. 
Where an agent is authorized to do an aft for his prin¬ 
cipal, as in this cafe to fell, without any reftriftion upop 
his agency, he may do it in any manner which is reason¬ 
able and fit for the purpofe > and the Courts have been 

13 uniform 
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i811. Oniform in extending the liability of principals for their 

PaTmtTb* a 6 eiits while afting within the general fcope of theit' 

tgainfi authority, as to the means purfucd by them for its ac¬ 
ts AIT skill. . ■ _ , 

eomplilhment, if fuch means were not fpccially pro¬ 
hibited. This principle was fully eftablifhed in the cafe 
of Feriti v. Harrifon and Others («), where the defendants, 
bill-holders, being defirous of getting a bill difeounted, 
put it into the hands of an agent for that purpofe without 
indorfing it, and as it appeared at firffc with a refufal to 
mdorfc it; and therefore they were held not to be liable 
for the aft of their agent in procuring it to be indorfed 
by another perfon, upon the fuppofed indemnity of the 
defendants, who were not privy to fuch procuration, by 
reafon of the limited authority of the agent; though it 
appeared that he could not otherwife have got the bilt 
difeounted. But when upon a fubfequent trial the evi¬ 
dence was, that the defendants had defired their agent, 
generally, to get the bill difeounted, without negativing 
their indorfement of it j the aft of their agent in pro¬ 
curing fuch indorfement was held to be binding upon the 
principals, and to be a good confideration for their pn*- 
mife to pay the amount to the plaintiffs, who had dif¬ 
eounted it in confequencc of the indorfement fo pro¬ 
cured. Now here the paper was put into the hands of 
the agent Savage for the purpofe of tale generally, with¬ 
out any reftriftion upon his agency : while it remained 
in his hands, the defendant afkcd him, « if his fhare 
was transferred ?” whidh fhewed that the defendant had 
put the paper into his hands for the purpofe of transfer¬ 
ring the fhare, efpecially when coupled with the defend¬ 
ant’s fignaturc. [Lord Elltnborough C. J. Docs not the 

* 

(«) 3 Term Ref. 757* and 4 Term Rf. 177. 

power 
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power of transfer depend alfo upon the regulations of the 
fociety; one of which is, that the proprietor, defirous of 
transferring his iharc, fliall fignify the fame to die com¬ 
mittee by •writing under his hand , mentioning the napte, 
&c. of the transferree ? But here die defendant never 
jnferted the name of the transferree under his own hand¬ 
writing as required.] It is ilot neceflary that the name 
of the transferree {hould be written by the very hand of 
the proprietor: he might not be able to write, or might 
be under a temporary difability; and there can be no 
fraud in fuch a cafe, becaufe the committee are to ap¬ 
prove the perfon propofed. ([Lord Ellenborough C. J. The 
object of the regulation was, diat the committee {hould 
have an authentic voucher of the recommendation of the 
proprietor, as well as excrcife their own judgment on 
the perfon recommended. If one who could not write 
employed another as his general agent to write for him, 
that might anfwcr die purpofe; but Savage did not 
{land in this relation to the defendant. He was a fpecial 
agent; and the voucher was given to him in blank, and 
his filling it up with his own nominee was a fraud upon 
the fociety, who had not thereby the intended fecurity 
for the propriety of the recommendation.] Whatever 
deceit was pra&ifed, the defendant was the nfoving caufe 
of it. By putting the blank voucher, with his fignature 
to it, in the hand of his agent, he held out to third per- 
fons, that that agent had a general authority to fell the 
{hare to any perfon who would contract with him j and 
by this the plaintiff was induced to pay his money to that 
agent: the fale for ready money was for the benefit of 
the principal. [ Bayley J. The rule is, that if a purchafcr 
pay his money to the agent of the vendor before the 
jtime when die latter is authorized to receive it, he makes 
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that agent his own for the purpofe of paying eter the 
money to the right owner. 

Nolan, contra, was flopped by the Conrt. 

Lord Ellenborough C. J. Every perfon who pays 
money beforehand pays it at his own rilk. The agent 
Could not have claimed die money before it was due to 
the principal; and till the blank was filled up by the 
principal, he could not claim the money, and the agent 
had no authority to receive it. The regulation is for the 
fecurity of the fociety; but it alfo operates for the fecu* 
rity of the principal himfelf, that the money fhould not 
be paid to his agent till the blank has been filled up by 
himfelf. He may chufe to referve that in his own hands, 
after a purchafer has been found by his agent whom he 
himfelf approves. It is not even fitted that Savage , 
though commonly a&ing as agent between vendor and 
Vendee on thefe occafions, ufually received the purchafe- 
money, or had done fo on any former occafion. In this 
inftance the money appears to have been paid by the 
plaintiff upon his own ccrfidence in the agent employed; 
and having trufted him, without any fault in the de¬ 
fendant to induce that confidence, he muff Hand to 
the lofs, and is not entitled to recover it againft the do* 
fendant. 

Cross J. affented. 

Bayley J. (a) There is no doubt in this cafe. It 
may be admitted that Savage would have had authority 


(«) £« J/mtJ. wm iiu&fpofcd and abftnt. 
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to receive the purchafe-raoney when the transfer was 
complete, which is admitting a great deal for the plain¬ 
tiff: but ftill the queftion is, whether Savage were au¬ 
thorized to receive it at the time when the plaintiff paid 
it to him. If goods are to be paid for on delivery, and 
the vendee will pay for them to one who ads as a^ent 
on behalf of the vendor, before they can be delivered, 
he thereby conftitutes that perfon his own agent until 
the time when the money ought to have been paid to 
him, and mult Hand to the* lofs if it be mifapplied. Now 
here the time for payment was not arrived when the 
money w^s paid to Savages for a blank was left for the 
name when the paper was delivered to Savage , and by 
, the regulations of the Inftitution, the proprietor is tQ 
infert the ndme of his own nominee *, but the plaintiff 
paid the money to Savage upon his filling up the blank 
with the plaintiffs name: he therefore paid it at his own 
fifk’ 

< poftea to the Defendant. 


1811. 
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Williams, one, &c. agatnft Jokes. 


TatJJaf, 
May 71I1. 


r THE plaintiff declared in afTumpfit for fo much money Though th* 

- ..... - - - caufe of aftion 

accrued within 
the jurjfdifiion 
of the Supremo 


laid out and expended by him at the requeft’ of the 
defendant, as his attorney and folicitor, and on his re¬ 
tainer, in profecuting and defending fuits in the fupreme 

both the parties 

were refident there; and by the king** charter, granted in purfuance of the flat. 13 C. j. 
t. S3, that Court is authorized to extreife the fame jurifdiftion in civil cafe* a* i* excrcifed 
by the Court of K. B, within England by the anmen law tltnof : and a (Turning that by 
Such authority the provifiop* of the ftatutes of limitation si J. 1. c.ib.J. 7. and 4 Aw. 
f 16. /. 19. are transferred to India at part of the law of England auxiliary to the com* 
jmon law; yet by the espreft term* of the favingt in thofc flames, as applicable to tire 
Courts here, the plaintiff’s right of aflion upon an affumpG; is fared, if he (having re* 
•turned home before the defendant).' commence fuch a&ien within fix years after the de¬ 
fendant’s return home, though mdte than fix yean had elapfed in Mia after the caufe of 
aflion accrued there, apd during die defendant’s flay within the jurifdiflion of the Court 
pi that eoityitry, 


court 
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court of judicature at Fort William in Bengal, and in other 
courts in parts beyond the feas, in the Eaft Indies, and alfp 
in other his majefty’s courts at Wejlminfer , and for his 
fees, work and labour, &c.; and alfo upon the common 
counts. To which the defendant pleaded non affumpfit; 
and the ftatute of limitations, that the caufes of adlion 
Rated did not accrue within fix years next before die 
exhibiting of die plaintiff’s bill. To which laft plea the 
plaintiff replied, that the defendant, before and at the 
time when die faid caufes pf adlion mentioned in the 
declaration firft accrued to the plaintiff, was beyond the 
feas, to wit, in the Eajl Indies ; and that die defendant 
afterwards, on the ift of January 1809, returned from 
beyond the feas into this kingdom, which faid return of 
die defendant was his firft return into this kingdom from 
beyond the feas after die faid caufes of adlion accrued j 
and that the plaintiff commenced this fuit againft the de« 
fendant within fix years after the defendant’s firft return 
into tliis kingdom from heyond the feas fince the accruing 
of the faid caufes of addon. The defendant rejoined, 
that after the paffing of the a£t of the 13 Geo. 3. c. 63. 
(which is the adt for regulating and eftablifhing th,e courts 
of judicature in die Eaji Indies ,) the king, purfuant to 
the powess and authorities diereby given to him, by his 
-letters patent under the great feal of Great Britain , made, 
at Wejlmittfter on the 26th of March , in die 14th year 
pf his reign, granted and appointed that there fhould be 
within the fadlory of Fort William at Calcutta in Bengal , 
a court of record, which fhould be called the Supreme % 
Court df Judicature at Fort William in Bengal ; and did 
diereby conftitute the laid Supreme Court of Judicature 
to be, a court of record; and that fuch court fhould con- 
dll of a chief juftice and three puifhe juftices, &c. who 

fhould 



in the Fifty-fi&st Teak of GEORGE III* 

ihould have fuch jurifdiftion and authority as our jaid lord 
the kings jufices of his court tf K. B. had or might 
lawfully exercife within the /aid part of Great Britain 
called England, by the common law thereof That the 
king thereby conftituted certain perfons therein liamed 
the firft chief and puifne judges of the faid Court} and 
by the faid letters patent ordained and appointed that 
the faid Supreme Court ihould have jurifdi&ion to hear, 
examine, try, and determine all a&ions and fuits which 
ihould arife concerning any trefpaffes,’ &c. debts, de¬ 
mands, Sec. or other things real or perfonal in the feve- 
ral provinces of Bengal, Bahar, and Orijfa , &c. and all 
pleas real, perfonal, or mixed, which ihould arife again it 
the Eaf India Company, and againft the mayor and al¬ 
dermen of Calcutta, and againji any other of the kings 
fubjeEis who fhould be refident within the faid provinces, or 
who Jhould have reftdetl there, or who Jhould have any debts , 
gfeEls, or efatt, real or perfonal, within the fame / prout 
patet, &c. Which laid letters patent afterwards, and be¬ 
fore the making of the defendant’s promifes, to wit, on 
the I ft of September , 14 Geo. 3. were openly publilhed at 
Fort William in Bengal. The defendant then averred, 
that before, and at, and long after the making of the 
promifes in the declaration mentioned, the defendant and 
the plaintiff were Jubjects of the king, and were refiding at 
Bengal aforefaid , within the jurifdiftion of the faid Supreme 
Court ; and that the faid feveral promifes were wholly made, 
and the faid feveral cattfes of aEtion wholly accrued to the 
plaintiff at Bengal aforefaid, and within the faid jurifdic~ 
tion s and that the defendant continued refident at Bengal 
aforefaid, and within the jurifdiffion if the faid Supreme 
Court, for more than fix years after the making of the faid 
feveral promifes} and that no fuit 9r a&ion was com- 
1 Xou XIII. . H h xnenced 


441 

1811. 

Williams 

Jom*». 



CASES in EASTER TERM 


44 * 


1811. 


WlLltAM* 

«peiirf 

Jotftf. 


mental by die plaintiff againft him upon the faid pro- 
mifes at any time within fix years next after the making 
of the famej nor did the defendant promife, in manner 
and form as the plaintiff has complained againft him, at 
any time within fix years next before he quitted Ben¬ 
gal aforefaid, &c. To this the plaintiff demurred ge¬ 
nerally. 


Tindal, for the plaintiff, ftated the cafe to be ihortly 
this; that the plaintiff and defendant, being within the ju- 
rifdi&ion of the Supreme Court at Bengal, the caufe of - 
aftion accrued: that the plaintiff foon after returned home, 
but the defendant continued in I/idia for more than fix 
years, and then returned home; and that this a£lion having 
been commenced within fix years after the defendant’s re¬ 
turn, the queftion was, whether the plaintiff’s remedy 
were barred here by the ftatute of limitations. But firft, 
he contended, that neither by the charter referred to, nor 
by a£fc of parliament, was the ftatute of limitations made 
part of the law of India. But if it were, then he con¬ 
tended, fecondly, that the courts here having co-ordinate 
authority with tliofc in India, and the cafe falling within 
one of the exceptions in the ftatute, the plaintiff’s re¬ 
medy here was not barred. Firft, the only jurifdiftion 
given by the charter to the Supreme Court is fuch as this 
court may exercife in England by the common law thereof, 
which therefore does not include the Jlatute law. And 
this is the more'obfervable, becaufe in other parts of the 
charter the fame jurifdi£tion is given to the Supreme Court 
as is exercifed by the courts of admiralty, and the courts of 
oyer and terminer in England {a) \ which doubtlefs wouid 

include 

(«) Ld, EUenbcnugb C.J. liked bow the Coart were to take judicial cog- 
•bailee of any parts of tbs charter which were not fct oat in the plead- 

ingsj 



in the Fifty-first Year OF GEO&GE in. 

f I 

include all powers exercifc l by the ftatute law in admi¬ 
ralty and criminal proceedings before thofe refpe&ive 
courts here: but the civil jurifdidtion is only given to be 
exercifed according to the common law. This is con¬ 
firmed by the fpecial provifion of the-A. 26 Geo . 3. c. 57. 
/. 32.4 which enables penalties given by ftatutes for of¬ 
fences committed againft the exclufive trade of the com¬ 
pany in the Eajl Indies to be recovered in the courts 
there, in like manner as in the courts of Wejlminjler s 
which provifion would not have been neceflary if the Su¬ 
preme Court had before- had-^uvifdiAwn> of -all civil 
rights by the ftatute as well as by the common law. 
[Lord Elleniorough C. J. Thofe a&s had probably con¬ 
fined the filing for the penalties to be in the courts of 
Wejlminjler.’] At all events it is clear that the jurifdic- 
tion of the courts in India docs not embrace the whole 
body of the Eritijh ftatute law; and if not, it tefts upon 
the party fetting up filch jurifdidion in bar to the a£tion, 
to Ihcw the diftin&ion between thofe ftatutes which are 
and thofe which are not adopted, and that the ftatute of 
limitations falls within the adopted clafs. The bankrupt 
laws do not extend to India ( a ), nor the infolvent debtors* 
a£ts, nor the laws of cofts, &c. [Lord Ellenborough C. J. 
Suppofing the law of limitations of adtions were admitted 
to attach there, fo as to have barred the plaintiff’s re¬ 
td} Ex parte Willtamftn, 1 At\. 8s., was referred to, {hewing that 
they did not extend to Ireland, while under the legiflatiye fupremacy of 
this country, as a feparate kingdom. 


Ings; to which it was firft anfwered by the plaintiff’s counfd, that the 
aft of parliament 13 G.\. r. 63. authorizing the charter, the provifion 9 
of the latter muft be taken to be incorporated into the aft; but the de¬ 
fendant’s counfei aftei wards faid that he was not aware that there were 
any parts of the charter material to the argument which were not feg 
tut. 

medy 
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X8x u medy in the Supreme Court in India, if he had fued thf 
■ r} - defendant there, does it follow as a confequence that 

WiiLiAiii * 

agmufi his right of a&ion would now be concluded here ?] The 

Jon si« jfcatutes of limitations cannot by the very terms of them 

apply to India; for if the ena&ing part be transferred 
thither, the exceptions muft go too; one of which, that 
of being beyond the feas 9 occurring both in the ftat. 
21 Jae. l. c. 16. /. 7. and in the 4 Ann, e. 16, f 19. 
tneans the four feas out of England, (or of Great Britain 

• m ***** 

after the union with Scotland ,) according to the explana¬ 
tion given in the notes to Co. Lit. 109. a. and b. where 
all the authorities are colle&ed, and in King v. Walker{a). 
But, idly, if the ftatute of limitations extend to India 
without that exception, or with a different fenfe put upon 
it, at any rate thp charter would only give the Supreme 
Court a concurrent jurifdi&ion with the courts here; 
and there arc no words in the charter, or in the a£fc of 
. parliament authorizing it, which exclude the jurifdi£Hon 
of this court; and without exprefs words or neceffary 
implication it cannot be excluded [b). The ftatute of 
limitations only attaches to bar the remedy where the 
plaintiff might have fued in thc.dourts here within fix 
years before, and omitted fo to do. Neither does the 
new judicature in India give the plaintiff the fame re¬ 
medy there which he is entitled .to here as a BritiJJj fub- 
je£fc; for though the courts there be founded upon the 
common law of England , yet they differ in feveral ma¬ 
terial refpefts: they do not decide by juries in civil 
fcafes j they proceed upon depofitions; they are required 
to give judgment according to juftice and right, which 
does not neceffarilj confine them to the municipal laws 

(b) •Car.i v. Kmgbt , 3" Term Ref, 44s. 


* ,(< .« 
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of this country: and if this defence were admitted, it 
would extend to the cafe of every colony of this country 
where die common law of England is adopted as the 
bafis of the colonial code. And it would be difficult to 
draw the line even there, and to (hew that the fame con* 
fequence would not follow, if the parties were in any 
foreign country where the plaintiff might have fued 
within fix years before the aition brought here. 

Peake, contri, contended, that by the charter confti- 
tuting the Supreme Court at Fort William in Bengal , the 
benefit of the law of England was given to Britt/b fub* 
je&s refident within its jurifdi&ion; one of the provifions 
of winch law is, that no man {hall be charged in a per- 
fonal ailion on a contrail, unlefs commenced within fix 
years from the caufe of aition arifing. The jurifdiition 
of the Court is not founded merely upon the charter, but 
upon the ail of the 13 Geo. 3. c. 63. enabling the king 
to grant it. All the provifions both of the ail and of • 
the charter are conformable to the law of England. By 
f, 13. the Supreme court t® be erefted under the charter 
“ (hall have and is declared to have full power and autho- 
“ rity to exercife and perform all civil , criminal, admiral- 
“ ty, and ecclefiaftical jurifdi&ion,” &c. ««and to do all 
“ fuch other things as fhall be found neceffary for the 
<* adminiftration of juftice, and the due execution of all 
“ or any of the powers which by the faid charter {hall be 
“ granted to the faid court.” It is thereby alio made a 
court of record, and a court of oyer and terminer and gaol 
delivery, Its jurifdiition (by f. 14;) is to extend to ell 
Britifh fubjefts refiding in Bengal, Babur, and Qrijf*. It 
is dated indeed by the charter that the Court is to exer¬ 
cife fuch jurifdiition as the Court of K. B. here does 

H h 3 la 
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in England, by the comyion law thereof • but thpt is merely 
named in contradiftin&ion to the admiralty and eccleftajl't - 
cal jurifdi&ion alfo conferred upon it, and not in exclu- 
fion of the ftatute law* which is grafted upon the com¬ 
mon law and governed by the fame rules and principles 
of conftruftion. The rule of the common law being 
given, it mult be given with all the modifications, addi¬ 
tions, and rcftri&ions which have from time to time been 
engrafted upon and consolidated with it by the ftatute 
law fincc time of legal memory, as accefiaries to the prin¬ 
cipal i fo far at lcaft as this body of laws is applicable to 
a foreign country: amongft thefe the ftatutes of limitation 
•re interwoven with and now form part of the right of ac¬ 
tion and defence given to Britifh fubjefts. In the argument 
of Blanhard v. Galdy («/). Pember 'v? laid that the ftatute of 
limitations extended to Jamaica (/>:, which was not de¬ 
nied. He referred alfo to. 2 Pr. Wins. 75,6. and Camp - 
bell v. Hall, Cowp. 204. [Lord Ellenborough C. J. Can a 
difability to fue in the courts here grow out of any char¬ 
ter ? By the ftatute of limitations the party cannot fue 
after the fix years from the caufe of a&ion, but there is a 
refervation of his right if the defendant were beyond fcas 
during that period. How then can the king by his char¬ 
ter carry the difability further, and abrogate the referva¬ 
tion with refpedt to the courts here?] The object 
was to extend the benefit of our laws to the Britifh fub- 
je£ts in India. [Lord Ellenbormgh C. J. It may have that 
effect while thofe fubjefts remain in India ; but how can 

(1) 4 Mod. 115. a».S.C. 1 Salk. 411. 

(A) This and other colonies have legiflatures of their own, by which 
laws have been from time to time made, adopting certain ftatutable re¬ 
gulations of the parent ftate. fo the principal cafe cited the ftatute of 
the s & 6 Ed. 6. 1. 16. againft the fale of offices, was held not to extend 
to that colony. 

any 
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any reftri£lion attach upon them here by virtue of the 
charter ? Bayley J. It does not appear that the plaintiff 
continued in India during the fix years; and can the dis¬ 
ability by the charter attach upon him here, inconfe- 
quence of its operation in India after he had returned 
from thence ?] If the defendant were once difcharged 
by the law of England as extended to and exercifed in 
India , the debt could not revive anew againft him upon 
his return to this country. It is material in this cafe 
that the debt arofe in Indiay and therefore the cafe is 
diftinguilhable from Strithorjl v. Grame («}, and other 
cafes, where the contract may be taken to have arifen 
here. The general rule is, that all contracts muft be 
governed by the law of the country where they aiemade* 
and if any thing happen by which the party bound, con* 
tinuing under that law, is difcharged, he cannot afterwards 
be again liable by coming here. As in Burrows v. 
Jemimo [b) t where the acceptor of a bill of exchange at 
Leghorn , being fued here, brought his bill to be relieved, 
on the ground that he was difcharged by the law of Leg- 
horny by reafon of the infolvency of the drawer, and the 
want of allots when he accepted the bill. And on that 
ground Lord Chancellor King held it to fee a difeharge 
here 5 and mentioned the cafe of HuUhwJon (c), who 
having killed a perfon in Spain, and oeen tried and ac¬ 
quitted of murder there, fuch acquittal was held plead¬ 
able in bar of an indictment for murder here. So where 
in Ballantine v. Goutding (d) a debt was contracted in 
Ireland, a difeharge under a commilfion of bankrupt there 
was held to be a difeharge here j and the fame rule pre- 

fa) 1 Blac. Rep. 723. and a fPVf. 145- (A) a Stra, 733. 

(f) Vide 1 Stow. 6. [d) Co, B, L . 515. 
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vailed in Potter v. Brown, (a), upon a difcharge of the 
drawer of a bill there who had become bankrupt by the law 
of the (late where the parties then reiided; although the bill 
was drawn upon a perfon here who had refufed to accept 
it. [Lord Ellenborough C. J. Suppofe thofe parties had 
contracted in a foreign country, where the* remedy was 
barred if not purfued within three years \ and they- had 
retifrned here after the three but before fix years had 
elapfed, could the bar by the law of that country be 
pleaded to an aCtion here ?] According to the principle 
of the cafes, the lapfe of three years would be a bar in 
that cafe. In Green v. Revelt (b) the ftatute of limitations 
is faid to be a beneficial law, on which the fecurity of all 
men depends, and is therefore to be favoured; and fo it 
was in flail v, Wajbottm (c). And there is the more re?* 
fon for extending the protection of it to this cafe, where 
the plaintiff has all the time had the benefit of the fame 

Jaw exe v cifed by a court of co-ordinate jurifdiCtion. If 

* 

this defence do not avail, the confequences will be very 
oppreflive, The contract was made in India, where all 
the witnefles to it alfo refide j and it would be molt 
grievous to the Britijh fubjc&s there, if after having fpent 
the greater part of their lives there, and been protected 
by the fame law of limitations which prevails here, they 
were liable afrefh upon their return home to anfwer upon 
every contract they had entered into during that time, 
from which they had been long before difeharged by 
mere lapfe of time. 


(«y 5 Eaft t 134. There is an error in the marginal note of that ca 
at the beginning of it flainhffit put for defendant , and defendant for fletn- 
tiffi* 

(f) a Salk. 411. . , (<) Vide X Salk. 420. Cartb. 136. X Sfa w. 98* 

Ttndal, 
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Tmdal t in reply, faid that the inconveniences of the 

one conftru&ion might fairly be balanced by thofe of the 

other. If the witnefs to a contract in India returned to 

this country» the plaintiff would have no power to take 

his depofition here in order td tranfmit it to India for the 

purpofe of fuit there, and confequently he would be 

without remedy: whereas there is a power to take the 

depofitions of witneffes in India for the purpofe of fuit 

here. In Burrows v. Jemima (0), and the other cafes of 

foreign bankruptcies, the debts were extingui/hed by the 

)aws of the foreign (late upon maiding diftribution of the 

bankrupt’s effects amongft the creditors as far as the affets 

went3 but the ftatute of limitations only bars the remedy 

and not the debt. The queftion comes fliortly to this; 
. % 
where a ftatute has allowed a plaintiff to fue a defendant 

coming here, however long he may have been abroad, 

upon a contract made there; can that Tight be defeated 

by the defendant’s having remained in India for more 

than fix years after the contraft made? 


449 

l8it. 


WlLUAMf 
Jen si. 


Lord Ellenborouch C. J. The queftion is, how 
ftands the plaintiff’s right of aftion in the courts here 
under the law of England ? Is he bound by having con- 
traded in India, and by the defendant’s having continued 
within the jurifdi&ion of the court there for fix years 
without being fued: and is the plaintiff here oufted by 
the charter giving jurifdi&ion to the courts in India of his 
right of a&ion, which is faved to him by the ftatutes of 
James and Anne? At common la\y he might have fued 
at any time: but the flat. 21 Jac, 1. (c. 16 . /. 7.) takes 
away the right of fuit in this cafe after a lapfe of fix years; 


faving 


(0) * Srs. 733, 
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x8i I. faring to the plaintiff his action if he were beyond the 
feas at the time when his caufe of aCtion accrued, if he 

Williams 

again# bring it within the time limited after his return from 

lOM 11. 

* beyond the feas; and the ftat. 4 Ann. [c. iC.f. 19.) con¬ 

tains a fimilar provifion in cafe the defendant (hall be be* 
yond the feas at the time of the caufe of aCtion accruing, 
that then the plaintiff (hall be at liberty to bring his action 
Sgainft fuch perfon “ after his return from beyond the 
<* feas,’* fo as tire plaintiff takes his remedy after the de¬ 
fendant’s return from beyond the feas within the time 
limited. If therefore the aCtion be commenced within 
fix years after the return of cither party, the right of fuit 
is faved by thefe ftatutes. How then is the plaintiff to be 
devefted of this right by a charter which the king was 
empowered by ftatute to grant for the purpofe of erect¬ 
ing courts of judicature in India ? Affirming that the 
charter has given to thole courts a jurifdiCtion analogous 
to that which is excrcifed by this Court, apd that they 
have adopted the ftatutes of limitations; ftilt thofe fta* 
tutes could only have the effeCt of barring the remedy in 
thofe courts in the cafes provided for there; but they do 
not extinguilh the right *, for if fo, the remedy could not 
be revived by a fubfequent promife. But what is there to 
bar the remedy here, where the fame law which is fet up 
againft him exprefsly faves the plaintiffs right of fuit f 
It is faid that parties who have contracted abroad return 
to this country with the fame rights only which they had 
in the country where they fo contracted 5 and, generally 
fpeqking, that is fo: that is, if the rights of die contracting 
parties be extinguished by the foreign law upon the 
happening of certain events: but here there is only an 
extinction of the remedy in the foreign court, according 
to the law Hated to be received there, but no extinction 

of 
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of the right: and there is no law or authority for faying 
that where there is an extin&ion of the remedy only in 
the foreign court, that ftiall operate by comity as an ex- 
tin&ion of the remedy here alfo. If it go to an extin¬ 
guishment of the right itfelf, the cafe may be different. 
Here then the plaintiff, having once an unlimited right of 
fuit till retrained by the ftatutes of limitations, which 
{fill fave the right in certain cafes; we muft look into 
thofe ftatutes to fee whether this cafe comes within that 
reftriffion; and as we find that it is exprefsly within one 
of the favings, we muft pronounce that the a&ion is 
maintainable. 

Grose J. There is nothing in our law which has ex- 
tinguifhed this debt ; and nothing is ftated to Ihew that 
it is extinguifhed by the law of the country where it was 
£ontra&ed, and where the parties refuled at the time. 
Then if not extinguifhed, the plaintiff may fue for it here, 
unlefs his remedy be barred by the ftatute of limitations; 
but as the defendant is (hewn to have refided beyond 
feas till within the laft fix years, the cafe is exprefsly 
brought within one of the exceptions in the ftatute. 

• 

JIayley J. (a) The ftatute of limitations only bars the 
plaintiff's remedy and not the debt, and the extent of the 
defendant's argument is only to ihew that the remedy is 
barred in India s but that does not fhew it to be barred 
here. The hardfhip of fuch a cafe is urged; but it does 
not appear that tl\c plaintiff was refident in India the 
whole of the fix years; and then the queftion would be, 
whether, in confequence of the defendant’s having re¬ 
mained there during that period, the plaintiff fhall be 

(«) It Slant J. was indifpofed and abfent. 
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barred of his remedy, becaufe if he,alfo had continued 
there and had afterwards fued in the court at Calcutta , he 
would have been barred of his remedy by the plea of the 
ftatute of limitations. The argument of inconvenience 
alfo urged has been well anfwered by (hewing the greater 
facility of obtaining evidence of the contract to be ufed 
here by means of depofitions taken in India, than in the 
alternative cafe. Upon the reafon alfo of the thing, 
upon which the ftatute proceeded *, the prefumption of 
payment by lapfe of time is not fo ftrong where one of 
the parties was in India during the time, as where both 
of them are here. But it is fuflicient to fay, that the 
defendant has not brought himfelf within the prote&ion 
of the ftatute barring the plaintiff *s remedy here, by 
reafon of the exception of the defendant’s being beyond 
feas during the time. 

Judgment for the plaintiff. 


JPeJmftldf, 
Stay 8th. 


The Kino againft The Inhabitants of SmardeN. 


Ad apprentice, r PWO juftices by their order removed Richard Gilbert* 

after ferving out X. t \ \ 

mort of his time his wife and children, from Great Chart to 8 marden % 

In &, obtained in the county of Kent i which order was confirmed on 
a fubfequent 

fettiementintt, appeal to the feffions, fubjeft to the opinion of this Court 
mheTmafteT" upon the following cafe: 

days'b^thedi- On the 2 8 tli of November 1795, the pauper Richard 

reltion of his 

firlt mailer, who wae to receive 31. a-week from the fecond maftrr for fuch fervicet and 
being then difmifled by the fecond mafter, the apprentice, unknown to the darft mafter, 
and without any intention of returning into his fervice again, lodged for one night in tha 
fame parilh of &, and then went into a third parilh, and worked for himfelf for 1 month, 
when, his term being expired, he teturned tO S., and went with his original mafter to a 
common friend, with whom the indenture had been depofited, to take it up jwhich he did, 
and carried it away. Held that the fettiement was not brought back to A by fuch co/wf 
lodging of the apprentice one night in the fame parilh of his mafter, without any refumpa 
•ion of, or even intention to refume, the fervice with the firlt mafter under the indenture, t 

Gilbert 
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Gilbert was bound by indenture to J. Gurr , of Smarden , 
fhoemaker, to fern him as an apprentice for feven years* 
Only one deed was executed, which by common confent 
was depofited in the hands of a Mr. Large , to be retained 
by him for the ufe and benefit of both parties until the 
expiration of the fervice. The pauper lived with and 
ferved his matter at Smarden till within four months of 
the expiration of the term for which he was bound, when 
his matter made an agreement with one Olloway^ of the 
parifh of Hedcom, (hoemaker, that the pauper fhould go 
to work for him ( Olloway) at Hedcom during the remain¬ 
der of his apprenticefhip. Olloway was to board and 
lodge the pauper, and to pay Gurr, the original matter, 
3/. weekly for the fcrviccs of the pauper. This agree¬ 
ment was made entirely by Gurr, without confulting 
Gilbert the apprentice; and of the weekly ftipend no 
part was referved for the benefit of the apprentice. The 
pauper accordingly went to work, and continued with 
Olloway in Hedcom till within three weeks of the end of 
his apprenticefhip; boarding and fleeping at Holloway*$ 
houfe in Hedcom during the whole of the time. At this 
period, as the pauper was told by Olloway , the parifh 
officer of Hedcom called on Olloway , and in confequetice 
of a converfation between the officer and Olloway , which 
waS not heard by the pauper, Olloway told the pauper, 
that he did not wifii to affront the parifh, and that he 
(the pauper) mutt therefore leave him and feek work 
elfewhere. The pauper left Olloway on that day, and 
went to Smarden, where he flept, but did not return to 
his matter Gurr, nor had he any intention of doing fo, 
as his matter had not ufed him well, and he knew Gurr 
had no work to employ him upon; Gurr did not fee 
die pauper on the night of his fleeping at Smarden, not 

did 
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did it appear that he was acquainted with the eircum- 
ftance of die pauper being there* The pauper went the 
following day to Great Chart , where he continued to 
work for his own maintenance until the expiration of 
the term, of his apprenticelhip ; when that day arrived* 
he returned to Smarden , and his mailer and he went to¬ 
gether to the'perfon in whofe hands the indenture of 
apprenticelhip was by their joint confent depofited, and 
from that perfon, with the mailer’s confent, he received 
the indenture and took it away* 


Gurney and Adolphus , in fupport of the order of fcf- 
Cons, contended, that the apprentice returning from 
Hedcom to Smarden , and llecping there one night where 
he had been before fetded by ferving his original mailer 
there for above 40 days* and where that mailer Hill con¬ 
tinued to live, and which was the proper home of the 
apprentice, brought back the Settlement from Hedcom 
to Smarden, by the current of authorities upon this 
point. [Lord Ellenborough C. J. Mult you not firlt 
ihew,' that his return to Smarden was in his character of 
apprentice ? For he neither went to his mailer's houfe; 
nor does it appear that his mailer even knew of his 
being there.] The apprentice Hill continued in his 
'mailer’s fervice when he returned to Smarden i for up 
to diat time he was earning wages for his mailer. Then 
being in his mailer’s fervice, the fa£t of his lleeeping in 
the Tame parilh, in which he had before ferved him for 
more than 40 days, is fulficient, according to the general 
do&rine recognized in The King v. Brighton (a) *, and the 
want of knowledge of the fa£l by the mailer cannot 


make 


(«) 5 Term Ref. lit 
12 
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make any difference. The cafes («), where the appren¬ 
tice’s return into the parifh of the original mailer has 
been held not to bring back the fettlement, went on the 
ground that the relation of xnaftcr and fervant had in 
fad been abandoned, and that it was not a return into 
the fervice of the mailer: but here there had been no 
abandonment in fa£l of fuch relation, and both parties 
fubfequcntly recognized its continuance at that time by 
joining together, at the expiration of the apprenticefhip, 
to take the indenture out of the hands of their common 
truftee with whom it had been depofited. [Lord Ellen- 
borough C. J. Such recognition of the mailer would apply 
as well to the fervice of the apprentice with Olloway in 
Hedcota. But is there any cafe where the mere fad of 
the apprentice returning into his mailer’s parilh, and 
Seeping there unknown to his mailer, without either re¬ 
turning in fad into his mailer’s fervice, or even having 
any intention to do fo, but on the contrary where it is 
found that he had no fuch intention, has been coupled 
on with a former fervice in the fame parifh, fo as to get 
rid of an intervening fettlement acquired in another 
parifh ?3 It being admitted that there was no fuch 
cafe. 


1811. 

The Kino 

•gainfi 

The Inhabitants 
of 

Smarbsh. 


Taddy and BoUand , contra, wore Hopped by the 
Court. 


Lord Ellenborough C. J. This is the cafe of an 
apprentice bound for feven years, who, having ferved 
out all but four months of his time with his mailer 
in the parifh of Smardeit , was let out to work for 
another pexfon in Hedcom by his original mailer, who 

(a) Vide Rti r v» Ttfjkm, 7 Eafl , 46s. 

was 
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1811. was to receive 3/. a-week for his fervice from fuch new 

“ mafter for the time he worked there with him. Having 

agmaj I refided in Hedcom for three months with the fecond 

The inhabitant* ma ft. erj was difmifled by the interference of the parifli 

Smakdkk. officer; whereupon the apprentice returned to Smarden 
for .one night, but not to his firft mafter, nor into his 
fervice, nor having any intention fo to do, but merely 
to get a bed there, as he would have done any where 
elfe. Then can this be called a returning into the fer¬ 
vice of the firft mafter, who was even ignorant of the 
fad of the pauper’s being there ? But it is faid that 
the mafter afterwards recognized the continuance of 
the relation between them at that time, by going 
with the pauper, when the term of apprenticefhip ex¬ 
pired, to take up the indenture: but how can that vary 
the queftion whether the pauper returned into his fervice 
bn the night when he ilept in Smarden, againft the con- 
clufion to be drawn from all the other fads of the cafe ? 
There being then no refidence of the pauper in Smarden 
under the indenture for any part of the laft 40 days of 
the apprenticefhip, except by coupling the night when he 
flept there on his return from Hedcom with his previous 
refidence in Smarden *, and that having been a mere cafual 
refidence, and not under the indenture; the fettlement 
which he had acquired in Hedcom by 40 days refidence 
there, under the agreement made by his mafter, ftill 
continued there, and confequently the orders muft be 
quafhed. 


Grose and Bayley Jpftices, (Le Blanc J. being ab- 
fent,) concurred; and Bayley J. faid, that the laft lodg¬ 
ing of the pauper in Smarden was not a lodging there 
under the indenture. 
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Folkein againjt Critico. 

HE Attorney-General oppofcd a rule which had been 

applied for on the part of the defendant's bail, for a 
habeas corpus to bring him up, for the purpofe of his 
being rendered in their difeharge in this a£tion j and 
Hated from the affidavits, that an order had been iffiied 
by the fecretary of Hate for the home department for 
fending the defendant, who was an alien, out of the 
kingdom, under the provifions of the late a& of the 
43 Geo. 3. c. 155, That the defendant was in the cuftody 
of a meflenger, in order to be fent to Smyrna , to which 
place there were not many opportunities of fending him 
at the prefent period; but a pailage had been fecured for 
him by government, at a confidcrable expence, in a veflel 
immediately about to depart to that port; and if he were 
now to be brought up to this Court, it would be attended 
with great inconvenience, and might probably riik the lofs 
of his paflage. 


The Court thought that this was a fufficient anfwer to 
the granting of the habeas corpus j but were not averfe 
to relieve the bail in fome other way, who they agreed 
ought not to be prejudiced by the act of the Hate inter- 
poling to prevent them from making a render, which 
otherwife they were entitled and in time to do. And 
Lord Ellenborough C. J. adverted to the cafe of Fowler 
v. Dunn (a), where the Court had refufed a habeas cor¬ 
pus at the prayer of the bail, to bring up a defendant 

(«) 4 Burr. *034.3 and vide v. Mitd/eU, 6 Term Ref, 247; and 
Rtbertjon v. Petterfon, 7 Eaft t 405* 

Vol. XIII. I i who, 


1811. 


M r edne(r1ay t 

May 8th. , 

The defendant 
being in cuftodf 
of a meflenger 
under an order 
of the fecretary 
of ftatt for the 
purpofe of being 
fent out of the 
kingdom by 
virtue of the 
alien a£t, 

43 C 3. t. »?%, 
the Court re¬ 
fufed to iffuc a 
habeas corpus 
on the applica¬ 
tion of his bail 
to taring him up 
that they might 
render him in 
their own dif- 
chaige, on ac¬ 
count of the 
public incon¬ 
venience, and nf 
the probable riik 
of his paflage, 
which had been 
taken in a (hip 
immediately 
about to fail to 
his deilined 
port: and they 
alfo refufed, 
while he was 
ftill in the king¬ 
dom, and might 
poflibly be 
let at large 
again, to enter 
an exoneretur 
on the bail- 
piecet hut they 
laid they would 
remember that 
the htuation of 
the bail was 
without any 
fault of theirs, if 
any proceedings 
were taken 
again ft them in 
the mean tun-. 
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who, pending the fuit, was fentenced to tranfportation, 
and was then on the point of being transported » though 
they relieved the bail in another way. 

Comyftj who had moved the rule on the authority of 
Sharp v. Sheriff (a), where a fimilar application was 
granted in the cafe of one in cuftody on a charge of 
felony, faid, that he was not anxious to fuftain this 
mode of relieving the bail, if the Cojurt thought that 
there was another more preferable mode of doing the 
fame thing: and therefore, upon the prefent rule being 
difcharged, he propofed moving immediately for a rule 
to enter an exoneretur on the bail-piece. 

The Courts however, faid, that they would not grant 
it immediately, while the defendant was dill in the king¬ 
dom, and might poilibly be fet at large again} but they 
would not forget their prefent impreflion of the cafe, 
as to the fituation of the bail, if any proceedings were 
had again# them in the mean time, whenever the matter 
was properly brought before the Court again; though 
for the prefent they would not make any rule for exone¬ 
rating them. 


(a) 7 ‘firm Rtf»ttfh 
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Fenton and Others againft Goundry. 

^HE declaration dated, that wherea9 the plaintiffs 
heretofore, to wit, on the 4th of January 1810, at 
Leeds, 8c c. according to the ufage and cuftom of mer¬ 
chants, &c. made their certain bill of exchange in writ¬ 
ing, &c. dated the fame day and year above-faid, and 
direfted to the defendant by the firm and defeription of 
Me firs-. W. Goundry and Co., 54, Lower Shadnuell, Wap- 
ping, London , and by the faid bill the plaintiffs, four 
months after date, required the defendant to pay to their 
order 237/. 12 s. 6d. value received; which faid bill the 
defendant afterwards, to wit, on the fame day and year 
above-faid, at Leeds, &c. upon fight thereof, accepted, 
according to the faid cuftom, payable at C. Sikes, Snaith, 
and Co. and the plaintiffs averred, that they had not made 
any order for the payment of the faid fum, &c.: by rea- 
fon whereof, according to the faid cuftom, and by the 
law of merchants, the defendant heretofore, to wit, on 
the fame day and year above-faid, at Leeds, &c. became 
liable to pay to the plaintiffs the faid fum of money in 
the faid bill mentioned, at the time when the fame fhould 
become due and payable, according to the tenor and effeft 
of the faid bill, and of his acceptance thereof as aforefaid: 
and being fo liable, the defendant, in confederation 
thereof, afterwards, to wit, on the fame day, &c. at 
Leeds, &c. promif'd the plaintiffs to pay to them the faid 
fum in the faid bill fpecified, at the time when the fame 
fhould become due and payable, according to the tenor and 
effeft of the faid bill, and of his faid acceptance thereof as 
aforefaid: yet the defendant, liojt regarding bis promife 

I i 2 in 
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Friday , 

May 1 oth. 

In a count 
againft the ac¬ 
ceptor of a bill 

of exchange, 
ftated to he 
accepted payable 
at S. and Co 't. 

It is fufficitnt to 
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defendant to 
pay the bill, 
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for payment at 
the particular 
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fame day,” fob 
the demand cf 
payment was 
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in form aforefaid, hath not paid to tlie plaintiffs thd 
faid fum, &c. although fo to do, he the defendant, af¬ 
terwards > to wit, on the fame day and year laft above-faid, 
and often lince, at Leeds aforefaid, in the faid county, 
was requejled by the plaintiffs; but to pay the fame to 
the plaintiffs, he, the defendant, hath hitherto refufed, 
and ftill refufes, to the plaintiffs' damage of 260/. &c. 
To tills the defendant demurred, and a Aligned thefe fpe- 
cial caufes, that it does not appear that the bill of ex¬ 
change mentioned was duly prefented at C. Sikes, Snaith, 
and Co. for payment thereof, according to the tenor and 
ejfeR of the acceptance; but for any tiling appearing to 
the contrary, it might have been prefented at any other 
place than at Sikes, S . and Co. where it was made pay¬ 
able : and that the declaration does not contain any aver¬ 
ment of a due prefentment for payment of the faid bill, 
according to the tenor and effect of the bill and of the 
faid acceptance. 

Marryat, in fupport of the demurrer, lirft took a pre¬ 
liminary objc&ion in point of form to the count, that the 
only date, given to the demand of payment of the bill and 
of the defendant’s promife, is by reference to the 4th of 
January 1810, the date on which it is Hated to have been 
drawn, which is four months before it became due. 
£But the Court faid, that the date of the demand and 
promife to pay was laid under a videlicet, and ftated to 
he afterwards ; and it was clearly no fubftantial caufe of 

demurrer ; and if meant to be relied on as an obje&ion, 

• 

it ought to have been ftated as a fpecial caufe of demur¬ 
rer, which it was not (a).} He then proceeded to the 

principal 

(0) HolrtyJ, for the defendant, obferved, that the allegation was con¬ 
fined to the time when the bill fhould tecoine due, viz. “ by reafon 

11 wheitof. 
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principal obje£lion, that the defendant, having given a 
qualified acceptance of the bill, payable at a particular 
place, the plaintiffs could not recover upon it, without 
(hewing their compliance with that qualification by a 
demand of payment at the place. The bill being drawn 
generally, the plaintiffs might have rejected any other 
than a general acceptance; but having confented to take 
a fpecial acceptance, they were bound by the terms of 
it, and could not afterwards rejeft the qualification. 
The defendant did not engage to pay the bill indefinitely 
at any time or place after it became due, but only at the 
particular place mentioned, where he was to provide 
the fund for payment of it: and this fuperfeded the ne- 
ceffity of his carrying the money about with him where* 
ever he might happen to go. By the general law, an 
acceptance may be conditional; as when the party is in 
cafh (a) ; or it may be qualified as to time j as, if a bill 
be drawn at two months, it may be accepted payable at 
Jour, if the holder confcnt to take fuch an acceptance; 
and he cannot then demand payment before the extended 
time. Why then may there not be a qualified accept¬ 
ance as to place ? The convenience of the thing is 
greatly in fupport of fuch a qualification. Moft perfons 
keep their money at a banker's, and make all theft prin¬ 
cipal payments there: there they, or their appointed 
agents for this purpofc, arc fure to be found at all the 
accuftomcd hours of bufinefs $ and there, if any where, 
Is the fund out of which the payment is to be made. 


1811. 

Fkmtov 

againft 

CpvN »*r« 


(«) Julian v. Sbobreokc , % fVtlf, 9. 


** whereof, Sec the defendant became liable to pay to the plaintiffs the 
“ faid fum of money in the faid hill mentioned at the time when the fame 
** fhould become due and payable, according tt tbt tenor and tffed &c, 

Ji 3 Th« 
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The party on whom a bill is drawn may have ample 
funds in a foreign country, but none here; and he may 
therefore refufe to accept it generally, but agree to ac¬ 
cept it payable in that country where his funds are. If 
then the holder will take fuch a reftri&ed acceptance, he 
ought in juft ice and good faith to be bound by it; and 
it is a furprize upon the acceptor, and contrary to the 
terms of his contra£t, to make the demand upon him 
elfewhere. The very mode of declaring in this cafe, 
which is the common mode, (hews it; for it does not 
charge, that the defendant became liable to pay generally 
on requeft, but “ according to die tenor and cffe£l of 
the faid bill, and of his faid acceptance thereof as afore- 
faid/’ fLord Ellenborough C. J. It comes to the fame 
queftion, what is the effeft of the acceptance in this 
form ?] The obje&ion is not new; it fccms to have 
prevailed in Bi/hop v. Chitty ( a ), where the drawee of the 
bill wrote upon it this fpecial acceptance: " Meffrs. 
Cafwall and Mount pay this bill when due for T. Chitty” 
It is to be collected from the report that C. and M. were 
the defendant's bankers; and therefore this was in effect 
an acceptance payable at his bankers. The bill fell due 
on the 2 d of January , but no demand was made on the 
bankers; and they had (topped payment on the 19th; and 
two days afterwards the money was demanded of the 
defendant himfelf. But in an a&ion againft him as ac¬ 
ceptor of the .bill, Lord C. J. Lee held, “ that it was 
the lofs of the plaintiff; who, though he might have re- 
fufed to take fuch an acceptance, yet had now agreed to 
it: and it was to all purpofes in the nature of a draft, 
which is always confidered as a&ual payment, when a 


(«) * Stra. 1195. 


reafon- 
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reasonable time to receive it in is elapfed.” Now if the 18II. 

holder had not been held bound to make a demand at „ 

Fintow 

the banker’s, where it was thus fpecially accepted to be 
paid, he was certainly in time to demand payment of the 
acceptor himfelf, and would have been entitled to re¬ 
cover. [Lord F.llmhrough C. J. I do not underftand 
the cafe in that way : the acceptance there operated in a 
double fenfc: it was an acceptance of the bill, and it was 
alfo a draft upon his bankers payable when the bill (hould 
become due. Then the cafe amounts to no more than 
this, that the plaintiff having taken a draft of the acceptor 
upon his bankers, written upon the fame paper as the 
bill, negle&ed to prefent it within a reafonable time after 
it became due ; and in die mean time the bankers failed, 
and the plaintiff by fuch laches made the lofs his own. 

The real defence there was payment of the bill by the 
defendant’s draft, which the plaintiff had taken in pay¬ 
ment and had made his own by his laches.] This is in 
effe£t the fame thing. [Bayley J. It does not appear 
on this record that Sikes and Co. were bankers, or that 
the defendant had funds in their hands; nor do the terms 
of the acceptance purport to he a draft by the defendant 
upon them; no fuch queftion therefore can arife as in the 
cafe cited.] The recent cafe of Atnbrofe v. Hopnvotid (a), 
is direfUy in point \ though, as explained in a fubfequent 
cafe of Callaghan v. Aylett (l>), die action was againft the 
drawer, and not againft the acceptor: but the bill being 
made payable .at Freeman and Co. No. 6 . Church-Jlreet, 

Bermondfey , Southwark \ and it being only alleged that 
payment was demanded of Freeman and Co., without 
averring a demand at the particular place ftipulated; the 

(a) * Taunt. 6r. (b) » Camp. N. P. Caf 549,550. The report of 

•hat cafe wa* not publifhtd at the tune of this argument. 

I * 4 


Court 
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Court of C. B. held upon fpecial demurrer that that was 
not fufficient. The cafe of Callaghan v. Aylett alfo fup- 
ports the fame doctrine; for that was an acceptance 
“ payable at Ramjbottom and Co.’s, bankers, London j” 
and it was held neceifary to prefent the bill for payment 
there in order to charge the acceptor. 

Holroyd contra, faid, that till the cafe of Ambrofe v. 
Hop wood ( a ), recently decided in C. B. (which does not ap- 
pear to have been much difcuffed, and the grounds of 
which are not dated; but it appears that the plaintiff had 
leave to amend •,) this form of acceptance had never been 
confidered otherwife than as a general acceptance, includ¬ 
ing a memorandum or intimation to the holder where he 
might get payment if he chofe to prefent the bill there. 
It was fo confidered in a cafe of Smith v. Delafontaine, 
tried before Lord Mansfield C. J. in 1785 { 6 ): again in 
Ly on v. Sundiers (f), before Lord Ellenborough C. J. in 
180 8; who faid that it had been decided by the Court 
fome time ago, that the words “ payable at,” &c. formed 
no part of the coutra£t, and did not require to be fet out 
in the declaration : and again hy Bayley J. in Wild v. 
Rennards {d)> in 1809. The fame point had been before 
exprefsly determined by the Court of C.P. in Saunderfon v. 
Judge (*) where at the foot of a promiffory note there was 
a memorandum by the maker that he would pay it at the 
houfe of Saunderfon and Co.: and the declaration againft 
the indorfee of the note was in the common form, with¬ 
out noficing that it was to be paid there: and the Court 
held that it was no part of the contra&, and not necefiary 

(«) 1 Taunt., 61 . (£' Cm, L, of Billt of Ex. 

(f) 1 Camp. N. P. Caf. 41). [d) lb. 425. 

(«) ill. Blot. 509. Vide Parker v. Gordtn, 7 Eaft, 385. 
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to be ftated. If words of this defcription be deemed to 
make the acceptance Special, queftions will arife how far 
the drawer and prior indorfers are difcharged; for they 
would certainly be difcharged in the cafe put, of the hold¬ 
ers of a bill drawn at two months, taking an acceptance 
at four. The cafe has been argued as if the terms of the 
acceptance had been “ payable at Sikes and Co. only;* 
but there is no fuch word of limitation. [Lord Ellen* 
borough C. J. Is it more than an expanfion of the pro¬ 
mise to pay ? By the acceptance the acceptor engages 
to pay the bill on its being prefented to him when due ; 
and in the common courfe 'a presentation for payment at 
his ufual place of abode makes him liable every where: 
what is this then but an extenfion of the place where a 
demand may be made upon him; a notice to the holder 
that he may demand payment there m , but flill impofing 
upon him by force of his acceptance a general obligation 
to pay the bill wherever demanded of him.] But, 2dly, 
if this were a conditional acceptance, to pay at a particu¬ 
lar place, it would not be neceflary for the plaintiff to 
aver in his declaration that a demand was made at the 


i8it. 

•Fiuto* 
again )f 
Covniuy* 


place, but it would be matter only of defence, to be fhewn 
on the part of the defendant, that he was ready with his 
money at the place to pay the bill when it beeame due, 
but that the plaintiff did not come there to demand pay¬ 
ment *, that he has always been ready fince then to pay 
it, and that he now brings it into court. This would 
(hew that it was the plaintiff’s own fault that he did not 
receive payment of the bill when it was due} and if the 
acceptor proved that he had the money at his banker’s 
ready to pay ihe bill if prefented there, it would be equi¬ 
valent to a tender at the time and place appointed. 
Where Something is to be done by both parties, at the 

faqw 
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1.81 f. fame time, the defendant who is fued for a breach of his 

Fan Ton P art th* engagement mud {hew that he did all that lay 

upon him to do, and that the plaintiff did not perform his 
part, which prevented the defendant's performance. Here 
then, if the contrail were to pay at a particular place, it 
is no excufe for the defendant that the plaintiff did not 
go there to demand payment, unlefs he himfelf was ready 
at the place to make the payment if demanded; for other- 
wife he does not fhew that the non-performance of his 
part was wholly attributable to the fault of the plaintiff} 
as in the cafe of a tender and refufal, which goes upon 
the fame principle. [Bayley I. An award to pay money 
commonly directs it to be paid at a given time and place: 
yet a demand after the time or at any other place made 
upon the debtor is always deemed fufficient to enforce 
the award againft him. Lord Ellenborough C. J. Would 
it not be a good form of declaring on a covenant by a 
mortgagor to pay the principal money at Lincoln's-Inn- 
Hall on fuch a day, to allege the breach generally, that 
he did not pay it on demand, without faying at that 
place; for fuch a general allegation, that he did not pay 
it, includes that he did not pay it there or elfewhere ?] 
He referred in confirmation of this doltrine to L1V./340. 
with Ld/ CokSs Comment at the end: Co. Lit. 211. a. 
and Fraunce/s cafe, 8 Rep . 92- b , 

Marryat in reply. There is no analogy between con¬ 
trails merely pecuniary and thofe relating to the realty j 
they are governed by different principles; and therefore 
the authorities drawn from the one do not bear upon the 
.other. In the abfence of any flipulation as to the place 
of payment, the law, in the cafe of real contrails, per¬ 
mits the debtor to m^ke a tender on die land, becaufe. jt 

prefumes 
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prefumes that the party to whom the money or fervice is 
due is to be found there \ and there is no neceility for any 
imputation of that kind in favour of the debtor } nor is 
the other precluded from making the demand in perfon 
elfewhere. But where money is to be paid on negotiable 
fecurities, the party bound cannot know where to look 
for the holder of the bill or other like fecurity 5 the 
holder therefore muft firft come to demand payment; 
and this the law allows to be made at the ufual place of 
abode: there is therefore nothing inconfiltent with the 
nature of fuch a fecurity to ftipulate that the demand 
ihall be made at fome certain place where the perfon who 
is to pay may depofit the necefiary fund for that purpofe. 
[Lord Ellenborough C. J. Suppofe the obligor of a bond 
conditioned for payment of money at Lincoln*s-Intt Hall 
were fued upon it, could he plead a readinefs at the day 
to pay the money there, without making a profert of the 
money in court ?] The conlideration may be different 
in the cafe of fpccialties from that of negotiable fecu- 
rities. Neither do the inftances apply of motions for at¬ 
tachments for non-performance of awards upon a per- 
fonal demand of money elfewhere than at the place 
mentioned in the award ; becaufe an attachment is pro- 
cefs of contempt, which requires a perfonal demand and 
refufal of the money to warrant it, and the party might 
never be found at the place. [Bayley J. There muft have 
been a prior breach of the award to warrant the attach¬ 
ment.] As to the cafe of Saunderfon v. Judge (a), it 
feems from fome of the expreflions ufed in the judgment 
of the Court, that they muft have confidered that Saunderfon 
and Co.’s was the proper place at which to have made the 
Remand of payment according to the form of the note. 
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in the hands of any other holder than Saunderfon and Co. 
themfelves. Since that cafe however, the place of pay¬ 
ment of a bill has been confidered fo material, that upon 
an indi£Vment for a capital forgery of a note, the forging 
the place where it was to be paid upon the true inftru- 
ment was held to conftitute the ofFence. [Lord Ellenbo- 
rough C. J. The cafe you allude to turned upon a dif¬ 
ferent confideration. The objcdl of the forgery was to 
accredit the note by withdrawing the name of an infol- 
vent houfe where it was made payable, leaving only that 
of a folvent houfe.] The argument ufcd for the prifoner 
was the fame as here; that the drawers had at all events 
bound themfelves to pay the note every where, and there¬ 
fore the mention of a particular place was immaterial. 
[Bayley J. It makes a great difference in the inflrument 
whether the parties to it may have a demand made upon 
them for payment at a certain place in the country, or at 
that place, and alfo at another place in town.] It may* 
make a very eflential difference in the value of the bill, 
whether it be (lipulatcd to be paid in one place or an¬ 
other 5 as'where it is drawn payable in a foreign country, 
the difference of the exchange may be conliderable. 
[Lord Ellenbcrough C. J. No doubt the flipulated place 
of payment may in fome cafes form an effentinl ingredient 
in the contract, as where the bill is accepted to be paid 
in a foreign country, upon which the exchange varies from 
this ; but was the^ mention of the place in this cafe any 
thing more than a memorandum that payment might be 
demanded’there ?] It may alfo affe& the intereft of the 
party liable here; for he may place funds in the banker’s 
hands to await the prefentation of the bill; and the banker 
may break after the laches of the holder in not prefenting 
the bill there in time. 

J-ord 
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, Lord Ellenborough C. J. We arc placed on this 
occafion in an anxious fituation, either by letting the cafe 
Hand over for future confideration without any declara¬ 
tion of our prefent opinion, to throw doubt upon that 
which has been, as long as I have any rccolle&ion of it, 
the general received opinion of the commercial world 
upon this fubjeft; or to decide this cafe adverfely to one 
which appears to have bcen^i recent decifion in point of 
another court, for wliofe opinion we have great refpett. 
In this fituation I ihould with, before this cafe is finally 
difpofed of, to have an opportunity of further confidering 
that decifion: but I cannot abftain from dating ^ in the 
mean time the grounds of my prefent opinion, fubjeft 
however to any change which upon further inquiry I may 
fee reafon to adopt. Since I have been familiar with the 
practice and do&rinc concerning bills of exchange, I 
have always underftood that an acceptance, though dated 
to be payable at a certain houfe of trade, binds the party 
to pay the bill generally and univerfally ; and that there 
is no occafion to make a demand at the particular place in 
order to found the right of aff ion on the bill, but that the 
a£tion itfelf is a demand upon tht party fued. For the 
information of the holders, bills are generally dire&ed to 
the drawees at their ufual place of refidence but it is no 
part of the contract that the bill (hall be prefeuted there. 
The drawees may change their refidence while the bill is 
running; or they may dwell at one place and carry on 
their bufinefs at another: many perfons during the hours 
when payments are ufually made are often occupied elfe- 
where than at their own houfes: and therefore it has be¬ 
come a frequent practice, in order to avoid the inconve¬ 
nience to the holder, of not having his bill honored when 
he calls for payment at the party's ordinary place of refi¬ 
dence. 
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dcnce, to intimate his other houfe of refidetoce'fot the 
purpofe, if I may fo exprefs it, which is at his banker’s,' 
where he engages, as it were, to be found at the uftoal 
hours of bulinefs : and this is done for the mutual con¬ 
venience of both parties, the payer and the payee; not 
coniidering the houfe of payment mentioned, according 


to what was faid in Saunderfon v. Judge, as part of the 
contrail between the parties, but merely as an intimation, 
for the convenience of both, of the place where the 
holder will be moft likely to receive payment promptly. 
The cafe of Bijhop v. Chitty did not eftablifh the con¬ 
trary : that was nothing more than a converting of the 
party’s acceptance into a draft upon his banker for the 
amount: and the Court only held that the payee having 
taken the acceptor’s draft on his banker in payment of 
the bill, and as a fubftitution for it; and not having pre- 
fented the draft for payment in due time5 the acceptor, 
Vrhofe draft was fo taken, was difeharged by the laches Of 
the holder. Then in Smith v. Delafontaine, Lord Mans* 
field, to whom the law of bills of exchange was as fami¬ 
liar as to any jiidge who ever fat on the bench, was of 
opinion that no proof of a prefentation at a particular 
houfe of acceptance was neceffary. I admit, that in .Cal¬ 
laghan v. ,Aylett a different do&rine prevailed; and 
therefore in giving the opinion which I now hold, I do it 
with a referve to look into that cafe; and if I fee grounds 
to fufpend or alter my prefent opinion, I (hall declare it 
before the end of the term. The law is the fame as to 
the demand of payment on other fecurities. The making 
of a bond payable on demand at Lincoln*s-Inn Hall is no 
fuchterm in the contra ft as to make it neceffary in an ac¬ 
tion on the bond to allege a demand made at that place 
in order to found the right of a&ion; but if the obligor 

6 jpre 
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were ready with his money there at the day, he muft plead 
it as matter of defence. So that in whatever way this 
cafe is confidered, it appears to me at prefent that the 
a&ion is maintainable by (hewing in the firlt inftance a 
demand upon him any where: and I never can conceive 
that the obligation to pay, which is univerfal upon the 
acceptor, is to be contra&ed and limited in its origin, by 
faying that the bill was only payable at the particular place 
mentioned. However I will not pronounce judgment 
abfolutely at prefent, till I have confidered further of the 
late cafe in the Court of Common Pleas : and if we (hould 
(till adhere to our opinion, and the defendant is not fa- 
tisfied, the queftion is upon the record. 

Grose J. Before the late cafe in the Court of Com¬ 
mon Pleas I (hould not have confidered that the words 
« payable at C. Sikes , Snaitb , and Co.,’* added to the ac¬ 
ceptance, could operate to make it a condition precedent 
to the plaintiff’s right of a&ion, that he (hould have 
made a demand of payment at that place : and accord¬ 
ing to other authorities, and to the generally received 
opinion and pra&ice which had long before prevailed, it 
is not a condition precedent. I therefore incline to think 
that the a&ion is well brought. 

Bayley J. (a) According to the prefent impreflioi) 
upon my mind, and not knowing the grounds on 
which Callaghan v. Aylett was decided, I confider this as 
a clear cafe for the plaintiff; and as mifehievous confe- 
quences would refult in the mean time from our dire&- 
ing the cafe to (land over for judgment, as upon any doubt 
of our own, if we really do not entertain any now, and 
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be not likely ultimately to come to a different conclufion, 
I think it is better to declare our opinions at once, and 
give judgment nifi for the plaintifF, which will Hand if 
we fee no occafion to alter it during the term. For not 
only if there be any doubt whether this be hot a condi¬ 
tional acceptance, the holders of bills may refufe to take 
fuch an acceptance; but in many inftances it may be their 
duty to reject it, inafmuch as a conditional acceptance 
would alter the liability of others upon the bill ; and 
many bills would in the mean time be thrown back upon 
the drawers. I have never confidered this fort of accept¬ 
ance as any other than an intimation to ,thc holder where 
the acceptor is to be found. It is as much as to fay that 
he (by himfclf or agent) will be at the place named ready 
to pay the bill at the day ; but it is not meant to confine 
his liability to that particular place. But it is faid that 
mifehief may refult to the acceptor, if the holder’ do 
not apply at the place where the fund for the payment of 
the bill may have been provided, in cafe of the infolvency 
of the banker. That however is not the prefent cafe, 
which Hands nakedly as an acceptance payable at Sikes, 
Smith , and Co. "Whether they were bankers or not, or 
whether or not the defendant had any fund there ready 
to pay the bill, does not appear upon this record: the 
defendant might have been a mere lodger there. If he 
were there at the day he would know whether the bill 
were prefented there for payment j and if it were not ,hc 
might have taken away his money and not have trailed 
the pdtfons with whom it was depofited for the purpofe 
any longer. But, befides, if this were to be taken to be 
a place fixed on by the contract for the payment of the 
money, and 'if the defendant had his money there at the 
day, ready to pay it, if demanded, he might have 

^pleaded 
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pleaded t’iat he was ready to pay the money at the day 
and place appointed : and bringing the money into 
court: and that would not be a plea in bar of the a£fcion, 
but in bar only of damages. As in the cafe of rent pay* 
able on the land, if the tenant were on the land at the 
day ready to pay the money, he may, when filed for non* 
payment, plead that in bar of the damages, upon bring* 
ing the money into court. The like defence may be 
made to an a&ion for non-payment of money upon an 
award which dive&s the money to be paid at a certain 
time and place: the time and place in that cafe are not 
of the effence of the award j and the party to whom the 
money is due may fue on the award, alleging generally 
that the money was not paid ; though the defendant may 
fay, as in this cafe, that he was ready at the time and 
place to have paid the money, but that the plaintiff was 
not there ready to receive it; but that would be only in 
bar of the damages, and not of the demand itfelf; for 
the defendant would be (till liable to pay die money, and 
muff pay it into court. Thefe appear to me to be the 
principles on which this cafe ought to be decided differ¬ 
ently from the dccifion which is ftated to have been made 
by the Court of Common Pleas. 

Judgment niff for the Plaintiff. 

No further notice was taken of this caufe in the courfe 
of the term, and therefore the judgment of the Court 
flood for the plaintiff. 


Kk 


Vo l. XHL 



474 


CASES in EASTER TERM 


1811. 


Hughes agalnjl Thomas and Another, Execu- 

May 14U1. . 

trixcs of Ann Evans, deceafed. 


No aftion lies 
by the rcver- 
fioncr and 
owner of the 
inheritance to 


'JTIE plaintiff declared in alfumpfit upon the common 
counts for aooo/. money lent and advanced by the 
plaintiff to the tcflatrix in her lifetime; and for money 


iuc°of limber*” P a ^> kid out, an d expended for her ufe ; and for money 


cut by the de- 
ceflfed tenant 
for life after a 
fine levied by 
her, whe»rbv 
(he acquiied a 
bafe fee, and 
beiorc the 
avoidance of 
fuch fine and 
bafe fee by the 
entry of the re- 
verfionir for 
that purpofe; 
fuch entry not 
revetting the 
rcvcrfionei's old 
ettate by rtU- 
t 'm during the 
ttntumun'e ef 
tbe b.ijr fi t thus 
created, fo as to 
mtitlc him at 
l.w to the tim¬ 
ber a <d other 
n.cfnt profits 
taken during 
that :nt rval. 
Even fuppr.fmg 
that af er the 
ftatu'eof limi¬ 
tations hadiun 
againfl the ap¬ 
propriate aftion, 
by the rever- 
lioncr againft 


had and received by her in her lifetime for the ufe of the 
plaintiff; which fhe promifed to pay to the plaintiff; 
and upon an account dated between them. There were 
iimilar counts upon promifes by the defendants as execu¬ 
trixes. The defendants pleaded, that neither they, fince 
the death of the teftatrix, nor fhe in her lifetime, made any 
fuch promife: and further, that neither of the feveral 
fuppofed caufes of aftion accrued to die plaintiff at 
any time within fix years before the exhibiting of the 
plaintiff's bill: on which iffues were joined : and at the 
trial a fpecial verdift was found, negativing the promifes 
by the defendants as executrixes : and as to the refiduc 
of the firft iffue, and as to the laft iffue, the jury found a 
fpecial verdift. 

That Richard Davies being feifed in fee of lands in 
Mydrim and Llanwinio , in the county of Carmarthen , 
devifed the fame by his will, dated 16th of Augujl 1783, 
to T. Howell and R. Thomas , and their heirs, in truft to the 
ufe of his wife Grace Davies for life; with remainders to 
the ufe of his brother Thomas Davies for life; to his firft 


the tenant for . an{ j 0 ther fons in tail male, in drift fettlcment; with like 
li.e, lor mefne 

piutits, or for 

vaito, upon the original wrongful aft of cutting down and converting the trees, an aftion 
1.. ..ifumpfit for money had and received for the purchafe-inoncy of the treis fold, whic.li 
-> „ ,.i tadt paid to the foitncr tenant for life within the fix years, was maintainable again!! 

11> 1 iti.rdinutivcs alter her death. 
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remainders to his brother William, and to his firft and 
other fons in tail male, in drift fcttlement *, remainder to 
his filler, Ann Evans, widow, (the deceafed) for life; 
and from and after the determination of that eftattf by 
forfeiture or otherwife in her lifetime, to the ufe of 
trultces during her life, on truft to preferve the contin¬ 
gent ufes and eftntes after-mentioned, &c. *, but never- 
thelefs to permit and fuller Ann Evans to receive and 
take the rents, ilTues, and profits thereof during her life. 
See. ; remainder to the ufe of her firft and other fons, in 
ftrift fettlement, in like tailand in default of fuch iflue, 
to the ufe of his (the teftator’s) own right heirs for ever. 
The teftatov alfo devifed other lands; and alfo all other his 
real eftates whatsoever and wherefoever,not before devifed 
as mentioned, to his brother Thomas in fee ; and died in 
1783 without iflue j leaving Thomas, his brother and heir 
at law, him furviving. On the death of Richard, the tef- 
tator, his widow, Grace , entered upon and became feifed 
of the faid lands in Mydrim and Llanivinio, under the 
devife to her for life, and continued feifed till her death, 
on the 27th of March 1788. Thomas Davies died on the 
9th of October 1787, without iflue; having previoufly, 
by his will dated the 4th of September 1787, duly de¬ 
vifed to his wife Ejlher, after various other devife^ (what 
for the purpofe of this aftion may be ftated Ihortly (a) to 
be) “ the reft, refiduc, and remainder of all his eftate 
and eflefts real and perfonal, &c. (including the reverfion 
of the lands in Mydrim and Llanivinio , mentioned in the 

(j) The will was dated at large; as including one of the queftions 
upon the title of the plaintiff, who claimed by EJlber , the widow and de- 
vifec of Thomas ; but it having been decided in the cafe of William, Feffcc 
of Hughes (the now plaintiff,) and Efther hit wife, again ft Thomas, 

1 *Eafi, 141., that Ejlher took a fee in the lands inqueftion, though 
limited only ** to her, her executors , Sec . for her own ufe and benefit 
abfolutcly," it is unaeceflary here to repeat it. 
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will of his brother Richard, die firft tcftatdf,) for hef 

own ufe and benefit abfolutely.” EJlher Davies, the wi- 

» 

dow, On the 17 th of February 1791, intermarried with 
Hughes, the plaintiff. William Davies lived in London, 
and died there in 17881 without iflue; and foon after 
Grace Davies* s death Ann Evans entered into pofieffion of 
the lands devifed to her by Richard Davies in Mydrim 
and Llanvainio : and being feifed thereof for life under 
the will, levied a fine fur conuzance de droit come ceo, 
&c. of the fame lands at the court of great feflions for 
the county of Carmarthen on the 22d of March 1792, 
with proclamations at the fame and the two following 
feflions. Ann Evans continued in pofleflion until her 
death. In 1802 the fold a quantity of timber then grow¬ 
ing on the devifed lands in Mydrim and L/anwinio ; but 
the purchafe money was not paid to her by the purchafers 
fill December 1804, when file received for it 1075/. The 
whole of the timber was felled, and the greater part of it 
earned off the premifes above fix years before this a£tion 
was brought; and the remainder was carried off within 
fix years. Ann Evans died in March 1808, without 
iflue; having previoufly made her will, appointed the 
defendants joint executrixes and refuluary legatees, and 
devifed the lands on which the timber grew to certain 
perfons therein mentioned in fee, as tenants in common. 
The defendants proved her will, and poflefTcd themfclves 
of her pcrfonal eftate and eflfc&s, which are more than 
fufficient to pay the faid 1075/. and the coils of this ac¬ 
tion.* The plaintiff in this caufe, and Eflher his wife, on 

* 

the 25th of Augujl 1808, (being then firft apprized of 
the fine fo levied by Ann Evans,) levied a fine fur co¬ 
nuzance de 'droit come ceo, &c. (inter alia) of the fame 
lands in Mydrim and Llanwinio on which the faid timber 
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grew, to T. Waters , as conufee thereof, who previoufiy 
thereto had no intereft or eftate in the premifes: and on 
the lit of September 1808 an entry was duly made upon 
the fame by the plaintiff and EJlher his wife, for the pur- 
pofe of avoiding all fines levied of the fame; which pur- 
pofe was duly declared at the time of making fuch entry. 
In Michaelmas term 1808 an ejettment was brought in 
this court, on the demife of the plaintiff and EJlher 
his wife, to recover poffeflion of the fame lands in 
Mydrim and Llamvinh, in which judgment was re¬ 
covered (a), and a writ of poffelfion iffued, under which 
the faid pla ; ntiff and EJlher his wife were put in poffef- 
fion previous to the commencement of this adtion, and 
ftill are poffeiTed. But whether upon the whole matter 
the faid Ann Evans did promife in manner and form as 
die plaintiff has complained; and whether the feveral 
caufes of adtion, or either, accrued within fix years be¬ 
fore the exhibiting of the plaintiff’s bill, the jurors 
pray the advice of the Court, and find accordingly. 
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The defendants contended that the plaintiff was not 
entitled to recover, iff, Becaufe th^plaintiff, by reafon 
of the fine levied in 1792 by Ann Evans , had no eftate 
or intereft in the premifes on which the timber grew when 
it was felled and difpofed of: 2dly, Becaufe, as execu¬ 
trixes, they were not liable for this caufe of adtion: 3dly, 
Becaufe the prefent was not the proper form of adtion; 
and 4thly, Becaufe the adtion was barred by the ftatute 
of limitations. 


Owen Jun r . for the plaintiff, on a former day of this 
term when the cafe was firft opened, was proceeding to 

(«) This wu the cafe of JFilliam v. T hrnat , before mentioned, 
141, 
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1811. argue in anfwer to the firft point, that there was no diffeifin 

^ of the reverfioner’s eftate on which the timber grew by the 

apinft fine levied by the tenant for life; which was exprefsly de¬ 

cided in the former cafe of William , Lejfee of Hughes, 
(the now plaintiff) v. Thomas: and here the cafe is 
ftronger againft the defendants ; for the fa£fc of the 
entry of the devifee of the tenant for life is not found, 
but the diffeifin Hands nakedly on the fine. And if there 
were no diffeifin, then the reverfion was not devefted. 
But if devefted, it was revelled upon the entry of the re- 
verfioner, to whom the timber belonged at the time it 
was cut down as part of the reverfionaTy eftate and inhe¬ 
ritance. [It was then afkcd by Lord Ellenborough C. J. 
How the Court could now enter into the confideration 
of thefe points in an a£tion for money had and received, 
when the original wrong and caufe of a£tion, if any, in 
cutting down the timber, was barred by the ftatute of 
limitations ?] The anfwer to this involves the three re¬ 
maining points made by the defendants; and the fub- 
ftance of it is that two caufes of adlion arofe to the plain¬ 
tiff and his wife ; the one for the tort and trcfpafs in cut¬ 
ting derwn the timber, which it was competent to them 
to wave, and to proceed upon the other, which arofe on 
the receipt of the purchafc money by the defendants' 
teftatrix in 1804, within fix years before this a£liou 
brought. Thefe caufcs of a£tion are quite diftinfl; and 
the diftin&ion was well marked in Humbly v. Trott ( a), 
where it was held that trover would not lie againft an ex¬ 
ecutor for a convcrfion by his teftator j but that affump- 
fit would lie for the value of the property fo converted ; 
and this very cafe was put by Lord Mansfield in delivering 
the judgment of the Court after full confideration, that 


an 
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** an executor {hall not be chargeable for the injury done 
by his teftator, in cutting down another man's trees $ but 
for the benefit arifing to his teftator, for the value or falc 
of the trees, he {hall.” And the reafon afterwards given 
is, that though as far as the tort itfelf goes, an executor 
ihall not be liable, becaufe all public and private crimes 
die with the offender : yet fo far as the a 61 of the of¬ 
fender is beneficial, his aflets ought to be anfwerable, 
and therefore his executor (hall be charged. Here then 
upon the fevcrance of the trees from the freehold by Ann 
Evans die tenant for life, they became the foie property 
of the lirft perfon in remainder who had an eftate of in¬ 
heritance in the land; but this a&ion for money had and 
received could not have been brought till 1804, when the 
teftatrix a&ually received the purcliafe money for them. 
There is no neceflity for any privity between the parties in 
order to maintain this a&ion, as appears by Sir Henry Sher¬ 
rington’s cafe (a) referred to in Hambly v. Trott. In all 
the cafes the only queftion has been whether the property 
wrongfully taken were afterwards converted in to money. 
And in Longchamp v. Kenny (i) t where the defendant had 
pofTeffed himfelf of goods which h^i been entrufted by 
the owner to be fold at a fixed price, and when de¬ 
manded of him, he had refufed to produce them; it was 
even prefumed againft him, that he had fold them and re¬ 
ceived the money; and he was therefore held liable as for 
money had and received to the plaintiff’s ufc from whom 
he had taken the goods, and who had before paid the value 
of them to the owner. In many cafes the tort has been 
waved againft the tortfeafor, and the value of the pro¬ 
perty converted recovered againft him in affumplit: fuch 
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18it. are Arris v. Stuhely ( a) t Howard v. Wood (b), Latnine r. 

Dorrell (c), and Feltham v. Terry (d) j and the fame prin- 
agov.n ciple was lately recognized in Lightly v. Cloujlon (e\ 
Y*«jkas» w here the rnnfter of an apprentice who had been feduced 
from his fervice, waving the tort, recovered againft the 
feducer in an aft ion of affumpfit for work and labour 
done by. the apprentice. The Court there confidered 
that the defendant could not fet up his own wrong 
againft the aftion, and that he had the advantage of a 
fet-off. 

Lord Ellenborough C. J. AiTuming that the plaintiff 
might have waved the tort, and proceeded in affumpfit 
againft the tenant for life for the value of the trees 
wrongfully taken; yet it is another queftion whether 
when the fitatute of limitations has run upon the original 
tortious taking in the lifetime of the wrong-doer, the law 
will r;.!fe a new promife againft his executors for the pro* 
fits of the tort, to take it out of the ftatutc, after the proper 
remedy is gone. 

The cafe ftood over till this day, when the argument 
was again refumed upon the fame point: and 

s 

Owen Jun r .,- adverting to the form of the plea of 
the ftatute of limitations, that the caufe of allion did 
not accrue within fix years, contended that the caufe 
of aftion now fought to be enforced had no exiftence 
till the aftual receipt of the money in December 18043 
the injury to the reverfion which took place before was 

(«) * Mud s6i. ( 4 ) T. Jonti t 147. (<) 2 Ld, Ray. is if. 

£>13 Ge0 - 3 * £« £• cited in G tvf. 419. and 1 Tam Rtf 3S7. 

(ij l Taunt, ns. 


U 


different 
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different in its nature as veil as form j and might, as in 
the cafe of ornamental timber, exceed the value received 
for the trees. The reverfioner had no control over thetenant 
for life to caufe her to fell it when cut down, or accelerate • 
the payment of die money: it was her own a& to give 
time of payment till a later period. In Peck* v. Amb¬ 
ler (< a ) it is faid that if an affumpfit be to do a thing on re- 
quell, as to indemnify; rnd a damnification accrue in 
part at one time and in part at anotherj though parcel 
were before the fix years, and parcel within that time, 
the plaintiff may have an entire a&ion after the lalt time 
of damnification. The cafe however is dated differently 
in different books. [Lord Ellenborough C. J. There is 
no occafion to cite cafes which may be very queflionable: 
for if the receipt of the money give the caufe of a&ion 
in this cafe to the plaintiff, the ftatute of limitations would 
not be in his way. But is there any cafe upon the prin¬ 
cipal point, to (hew that where tenant for life has by le¬ 
vying a fine acquired a bafe fee, an a&ion lies for timber 
cut down afterwards and before an entry made to re- 
ved the eftate of die reverfioner: and that the entry 
when made will by relation veil the property of the tim¬ 
ber fo taken in the interval in the reverfioner ?] Even if 
the reverfioner had been diffeifed (which the Court held 
in the former calc that he was not,) Hill (he had an fil¬ 
tered left in the edate. Even after the right of entry is 
taken away the true owner may bring his real action. 
But againd the operation of a fine, the datute of 
fines (b) faves the right and intered of all perfons other 
than the parties to the fine, if they purfue their remedy 

[tl\ IP. Jum, 330. U)d 15 Pin. Abrt i|6* <?«#* 437. 4 Bat, Akr. 

474. and Cr«. Car. 133, 

V) 4 U. 7. e.94, 

J>y 
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1811. *>y a&ion or entry within five years after fuch right ad- 

—— crued: when therefore the entry was made, as it was in 

Hognes / 

mgainft due time, by the reverfioner, it did away all effect of the 

Tjsivsjas, g ne as to her, and reftored all her rights and remedies as 

they exifted before. The ftatute fays that « the faid 
perfons (i. e. thofe entitled, who purfue their remedy 
within the time limited,) and their heirs may have their 
faid a&ion againft the pernor of the profits of the faid 
lands, &c. at the time of the faid adion to be taken.” 
The effect of an entry to revell fully and for all purpofes 
the eftate of the reverfioner is not at all impugned by the 
judgment of the Court in Goodright v. Forrejler (/*), 
which only eftablifhed that the fine of tenant for life 
devefled the eftate of the remainder-man or reverfioner 
till entry. There too, there was an a£tual alienation of 
the eftate by the party levying the fine ; but here, the 
tenant for life continued as before in poifeilion after the 
fine levied. But it was agreed that the reverfioner might 
either enter within five years after the forfeiture incur¬ 
red by levying the fine, or wait till within five years after 
the natural determination of the eftate of the tenant for 
life. All the other authorities go upon the diftindtion as to 
the eftedt of the fine in devefting the eftate in remainder, 
where the tenant for life afterwards aliens, and where he 
continues in poftcflion; which is in favor of the plaintiff 
fo far as it bears upon the point in judgment. Such are 
Co. Lit. 251. a. b. t and 327. b. t and Saffyn* s cafe, 
5 Rep. 123. b. Doe v. Hellier^ 3 Term Rep. 173. and Focus 
v. Salijhury , Hardr . 400. And where no new ufe is de¬ 
clared, of the reverfioner is no party to the fine, the old 
ufe continues in him. Armjirong v. WoIfey> 2 Wilf. 19. b., 

(a) 8 Eaft t 55s. and vide S. €h upon error brought h the'Exchequer-* 
chamber, 1 Taunt. 578, 

and 
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and Roe v. Popharn, Dougl. 24. [Lord Ellenborougb C. J. 
Is there any cafe to fhew that where an entry is neceflary 
to reveft the eftate of the rever(ioner after a fine levied 
by the tenant for life, fuch entry revefts the eftate by 
relation to the fine which devefted it, fo as to cover the 
intermediate period ?] In the cafe of Garth v. Cotton (a). 
Lord Hardwicie C. J. laid it down, that« If leflee for life 
make a feoffment in fee upon condition; the feoffee does 
wafte, and afterwards breaks the condition, and the 
leflee for life enters for the breach: though the reverfioner 
had nothing in the reverjion at the time of the wafte done .• 
yet as it was out of him by tort, when it is revefted he Jhall 
have this remedy that is the a£Hon of wafte. For 
which he cites Co. Lit. 356. a. The timber never was 
part of the eftate of the tenant for life (b): and the au¬ 
thorities cited in the former cafe of William v. Thomas 
fhew that the eftate of the reverfioner never was devefted 
by the clandeftinc fine levied by the tenant for life, who 
ftill continued in pofleffion. [Lord Ellenborougb C. J. 
If the tenant for life acquired a bafe fee by the fine, the 
timber would then be part of her new eftate.] 

Jones, contra. The Court did not decide this point in 
the former cafe; they only decided that the fine of the 
tenant for life, though afterwards followed up by the pof- 
feffion of her devifee, did not work a difleifin; but there 
was no queftion that the effett of the fine was to deveft 
the reverfion and leave the reverfioner only a right of 
entry; and that was the exprefs ground of decifion in 
Goodright v. Forrejler (<r), and the fame do&rinc was laid 

(a) 1 Dickon, 183—206. from Lord Hardivitke's MS. 

(A) 2 Cm. Dig. tit. Bins, H. (c) 8 Eafl , 552. 

down 


1811. 


Hue Hit 
Thom a*. 



484 


CASES in EASTER TERM 


1811. 

Hugh ei 
againjl 

Thomas. 


down in Focus v. Saltjbury (a), and Compere v. Hicks (b). 
The latter cafe alfo decides the point now in judgment i 
for it was there held that where an entry was neceflary 
to avoid the line of tenant for life, die remainder-man, 
even after fuch entry made, cannot lay his demife in an 
eje&ment, or recover the mefne profits that accrued, be¬ 
fore fuch entry. 


Lord Ellenborough C. J. That cafe decides the 
prefent queftion, that there is no relation back of the 
title beyond the time of entry to avoid the fine. That 
was an a&ion for mefne profits ; and it was held that 
the remainder-man could not recover the mefne profits 
which had been taken by the defendants before his 
entry. Lord Kenyon grounded his opinion upon the au¬ 
thority of Berrington v. Parkhurjl (c), in which Lord 
Hardiuicke had faid that in the cafe of a fine the party has 
no title before entry, not on account of the ft. 4 H. 7.(*/}, 
but on account of the puifiance of a fine at common law. 
His Lordfliip then read the reft of the opinion delivered 
by Lord Kenyon in that cafe j and concluded by faying 
that if the reverfioner had no title before the entry to 
avoid the fine, the plaintiff could have no right of a&ion 
to recover the value of the timber cut down between the 
fine levied by the tenant for life, and the entry of the 
reverfioner to avoid it. 


Owen then endeavoured to diftinguifh that cafe from 
the prefent; upon the diftin&ion between trejpajs, 
which*is grounded on a tort, and ajfumpfit founded on 

an implied promife in law to pay that which in con* 

» 

{a) Hard, 402. (i) 7 Term Ref. 717. 

iO Ar>dr. 136. ft vid. Willti, 327. (4 4 H. 7. <> 24. 

fder.ee 
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fcience is due to the plaintiff from the defendants i and 
between an aftion for the common mefne profits of the 
eftatc, (as that cafe was,) which a legal pofleffion alone 
would entitle the tenant in pofleffion to take, and an 
aftion for the value of timber, which was ever part of 
the lawful inheritance. 

Lord Ellenborough C. J. If the plaintiff could not 
have maintained an action of trcfpafs againfl the teftalrix 
herfelf, the original wrong-doer, to recover tire mefne 
profits accruing between the levying of the fine by her 
and the entry of the reverfioner, which is the more pro¬ 
per remedy } how can this aftion be maintained againfl: 
her executrixes upon an implied afiitmpfit in law ? There 
can be no difference in the fubj eft-matter of demand in 
the two aft ions; for whatever be the profits which a 
wrong-doer takes out of the eflate, be it grafs, com, or 
timber, it is equally recoverable, if at all, in an aftion 
for mefne profits. Our opinion is founded upon the au¬ 
thority of Compere v. Hicks t as that was founded upon 
the prior cafe of Berrington v. Parkhurjl. Thofe autho¬ 
rities have laid a clear ground for our dccifion in this 
cafe. On the firft breaking of the argument, I wiflied 
to hear how far the aftion for money had and received 
would lie in fuch a cafe as the prefent, where, though 
the purchafe money for the timber had been received 
within the fix years, yet the remedy for the original tort 
in cutting down and converting it was bound by the 
ftatute of limitations; and therefore I interrupted the 
plaintiff’s counfel in the train of his argument on the 
principal point; but the cafe which he cited from Cow- 
pet’s Reports did fo far bear him out, as to alter the im- 
preflion which I had before received on reading this cafe. 
On that point however I defire not to be confidered as 

pledged} 


4 #? 

18x1. 

HsGKU 

Thomas* 



CASES in EASTER TERM 


l8il* pledged* for my decifion in the prefent cafe will be 
— founded altogether on Berrington v. Parkhttrjl, and Com - 
^againfi* P ere v * Here a tenant for life, after levying a 

Thomas. fi ne , cu t timber, and fold it ; and the money for the 
timber has been received within a time before the aftion 
brought not barred by the ftatute of limitations. By 
levying the fine the tenant for life had acquired a bafe 
fee, and had devefted the eftate of the reverlioner; and 
during the continuance of that bafe fee, which endured 
till the entry of the reverfioner, {he was unimpeachable 
for that aft. And now after her death, the queftion is 
made whether the value of the timber fo cut can be re¬ 
covered upon an implied affumpfit in law againft her re- 
prefentatives, as for wade committed, or for mefne pro¬ 
fits received by their teftatrix during her poffeflion of the 
land. If Ihe had lived, the cafe of Compere v. Hichs is de¬ 
ceive that the aftion of u-cfpafs for mefne profits, or 
in any other fhape, for recovering the value of the timber, 
could not have been maintained againft her. It was 
there held that the entry of the remainder-man to avoid 
the fine levied had no relation to reveft his intereft in the 
land, fo as to give him an aftion for the mefne profits 
that had accrued antecedent to fuch entry. Then if 
the proper aftion could not be maintained againft the 
wrong-doer herfelf, ftill lefs can the fubftituted ac¬ 
tion for money had and received lie againft her repre- 
fentatives. 

0 

Gross J. declared himfelf of the fame opinion. 

BayLEY J. (a) If the plaintiff have any remedy it 
muft be in equity. The effeft of the fine was to give 

(«) Lt Blanc J. was alfent from indifpofition. 

the- 
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the tenant for life a bafe fee liable to be defeated by the 
entry of the reverfioner either within five years from the 
levying of the fine, or from the death of the tenant for 
life: but till the fine was avoided, it gave her a fee which 
would entitle her to the trees as part of the inheritance 
fo acquired. This is not like the cafe of a fine levied by 
a copyholder or mortgagor; becaufe they have in ter efts 
in the land collateral to the freehold, and their pofleflion 
is confiftent with the rights of the lord and of the mort¬ 
gagee : and therefore their fines will not operate on the 
title of the lord (a) or the mortgagee ( 4 ), unlefs there be 
alfo a difplacing of their poflefiion. The fine of a mort¬ 
gagor would operate only on the equitable and not on the 
legal eftate. But a fine levied by a tenant for life ope¬ 
rates upon the freehold, and muft be avoided by the 
entry of the remainder-man or reverfioner, whofe eftates 
are devefted by the fine, before they can maintain an 
ejedlmcnt j and even after fuch entry it was held in 
Compere v. Hicks , that it gave them no title by relation 
during the antecedent period, but only from the time of 
fuch entry. That cafe was decided on the authority of 
Berrington v. Parkhurjl , where the demife was laid before 
the entry made to avoid the fine ; and the queftion was 
whether, when made, it had relation to revci\ the re¬ 
mainder for the intermediate time between the levying of 
the fine, and the entry made to avoid it: and it was held 
that it had no fuch relation,' and that the eje£lment ^as 
not maintainable, becaufe the demife was laid previous 
to the entry: for, according to the report of the cafe in 
Andrews, “ the party hath no title before an entry, &c., 
and confequentlv tire demife is abfolutcly void *, and it 
fannot be made good by a fubfequent entry by relation, 

(«) G». Cop. f. 55, {l) % Vtf. 48a* 

which 
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i8w. wlilch can make good fuch ads only as art voidable 

-This cafe therefore is not parallel to an aftion brought by 

a difleifee after entry for the mefne profits, to which it 
has been compared; for here if the lefior be entitled to 
the mefne profits from the time of his demife, he wilt 
reamer themfrom a time when he had no title,* Sec. That 
was followed by Compere v. Hicks , where the queftion 
did not come upon Lord Kenyon by furprize j for it had 

come before him in the former cafe between the fame 

* 

parties of Doe d. Compere v. Hicks (a), in which the le£> 
for of the plaintiff recovered upon the fecond count lay¬ 
ing the demife after the entry $ the Court holding that 
tke entry had no relation back, and gave to the remainder¬ 
man no right to the mefne profits accruing after the fine, 
antecedent to fuch entry. I cannot diftinguifh between 
trees and other mefne profits taken. Timber is part of 
the profits of an eftate ; for where there is a right to re¬ 
cover mefne profits, timber may be included. The cafes 
referred to in Vefey and Co . Lit. are where there was a 
title by relation ; for after a diffeifee has recovered pof- 
fefiion again ft the difieif^r, he is entitled to all the mefne 
profits from the time he was difleifed. But here the 
fine of tenant for life having created a fee, though by 
wrong | the trees, as parcel of the inheritance, were 
veiled in her at the time, and were her property when 
Cut, which was before die entry made to avoid the fee 
acquired to her by the fine *, and therefore the plaintiff 
has no right trf recover the value of them in thin 
a&ion# * 

* Judgment for the Defendant^ 


(4) 7 Vtrm Ref. 453. 
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t W *following note of the cafe of Berrington, oft the de¬ 
mi/e o/'Iohn Dormer, Efq., againft Parkhurst et al, *• 

Yef erred to in the lift cafe, is taken from Mr, Ford *s MS.'] 

v TN ejectment on a leafe made ift of Oft. 1731 by John , An aflml entry 
■** _ __ ..... - is neceffary to 

DormerJLtq., upon not guilty pleaded, the jury found avoid a fine, 

a fpecial verdict, that ^pon the marriage of Sir J. Dormer, dlLiionVj)* * 

the fon, John Dormer Esq. his father, in order to make a onhe piti*[ff 

tenant to the praecipe, by feoffment of the 13 th of Auguft, ' t h „* p0(1 

1662 , together with his faidfon, conveyed the lands in foch abidance 

queftion to A. and B., againft whom a common recovery demiiWuhfe- 

wasfuffered to the ufes following: as to apart of the entry! l0fujl 

lands, to Sir John for life; as to the reft to John the father for" 5 

for 00 years if he fo long lived: remainder to truftees to 99 . ?'*/* dtter " 

preferve contingent remainders} remainder to the firft life* remainder t» 

and every other fon of Sir John for life by the lady he cont’ngent remain- 

was then going to marry; remainder to his firft and' te his^fiTft "ncT 

every other fon by any other wife; remainder to Robert mal'c/with"^ 

Dormer Efo. another fon of the faid J. Dormer, late one . ma,nd v r *? v *r$ 

of the juft ices of C. 13 ., for 99 years if he Ihould fo long atjirft whether a 

live : and then follow thefe words j And from and tenant for years 

after the deceafe of the faid Robert Dormer, or other Jnd^u'eMeft 

(boner determination of the faid term of 99 years, fo li- JSnMntaifiu’ 

mited as aforefaid to the faid Robert Dormer, to Sir Robert [^^ahriT 3 * 

Jenkinfon and Sir W. C. and their heirs, during the life of tl,c remain j jer - 

the faid Robert Dormer, to preferve and fupport contin- re3f, n the 

, tiuihcs to pre- 

gent ufes and eftates hereinafter mentioned from being few contingent 

remainders, in 
, whom it was 

contended that a prefent freehold was veiled during the life of the tenant for yeais, were no' 
patties thereto: - but it was held afterwards that the truftees had a veiled, and not a contin. 
gent remainder; and that the prefent freehold intcreft was in them, to commence in poiTef. 
lion upon the determination of the term of years by forfeiture or other means, during the 
lift of tenant for years; and therefore that fucli fine was void againft ihs remainoer-man. 
Neither is the eftarenf (uch remainder man over diftontinued, or his right of entry within 
five years taken away by another fine levied by tire daughters of the firft tefiant in tail 
male; who, upon his death, wrongfully entered and were poftciTcd, and thereby diifcifed 
the remainder-man over. 


Vol; xiil 
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l8n. defeated, and for that purpofe to make entries, See. % 
—— remainder to the firft and every other fon of the faid Ro- 
B,, :;:y ow bert Dormer, and the heirs male of his ‘and their bodies 
Pabkkvrit. lawfully begotten; and for want of fueh iffue, remainder 
to Fleetwood, Peter, and Bennett Dormer, brothers of the 
faid Robert Dormer, fucceffively in tail male *, remainder 
to Eufeby Dormer, (the father of the leflbr of the plain¬ 
tiff,) for 99 years, if he fliould fo long live; remainder 
to the truftees and their heirs during the life of the faid 
Eufeby, to preferve contingent ufes, &c.; remainder to 
the firft and every other fbn of the faid Eufeby in tail 
male; remainder to the right heirs of Join Dormer the 
father. The verdifl further found the death of John the 
father, of Sir J. Dormer without ifTue ; and alfo of Fleet- 
wood, Peter, and Bennett, without iffue; and that Robert 
Dormer had one fon, Fleetwood, who with his father, 

. Pafch. 12 Geo. l. levied a fine of the premifes to John 
Parhhurjl and others, in Order to faffer a recovery; 
which recovery was accordingly had againft Parhhurjl 
and the other cognizees, and Fleetwood Dormer came in 
as vouchee, and the recovery was to the ufe of Robert 
Dormer in fee. The verditt found further, that Fleet- 
wood, die fon, died without iffue, and then Robert Dormer 
died, .leaving Elizabeth, the wife of Sir John Fortefcue 
Aland, one of the defendants, and three other daughters; 
and that they entered into the premifes and took the 
profits; and afterwards in Enfier, 3G.2. levied a fine (a) 
of the premifes'to Thomat Burnett and others, to the ufie of 
Sir John Fortefcue Aland and his heirs. Then the verdift 
fdund the death of Eufeby Dormer in 1729, and that his 
fon, the leflbr of the plaintiff before the day of the demife 
in the declaration, in order to deliver an ejeffment, entered 

(4) It appear* by the argument that It wai a line with proclamation!. 
And vid. Die v. Watte, 9 E*Jl t 17. 

inti 
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into the premifes, but net to the purpofe of avoiding the 
fine . That'upon the 6th of January 1731, he did enter, 
as he didalfo on the 6 th of O£tober 1732, and upon the $tb 
of October 1733, in order to avoid the fine (a). That the 
entry upon the 6th of January was precedent to the 
bringing his ejectment ; hut that there was no actual entry 
to the purpofe of avoiding the fine till after the date of the 
demife. And if upon the matter found the lefibr*s entry 

were lawful was the doubt made by the jury. 

• 

[It is not neceflary to infert the argument, which was 
very long; as the fubftance of it may bq feen in the re¬ 
port of this' cafe in Andrews : but the following note of 
what was faid by Lord Hardwicie C. J., at the conclu- 
fion of the firft argument, (hews the grounds on which 
he at firft doubted, whether the truftees had a veiled 
intereft and prefent freehold at the time of the fine levied, 
and recovery fuffered.] 

Lord Hardwicke C. J. The title of the lcfibr under 
the fettlement in 1662 muft be admitted. The queftions 
in this cafe are two:—I. If any thing be found by the 
verdift to be done that bars fuch title; and if not, 
2. Whether the eje&ment can be maintained for want of 
an a£tual entry before the demife. As to the firft point, 
it is clear that if Fleetwood Dormer , at the time of levying 
the fine in Eafier term, 12 Geo. 1. had no freehold in him, 
but only a remainder in expe&ancy, nothing palled by 
that fine; but the recovery fuffered in purfuance of it 
was a void recovery for want of a tenant to the praecipe. 
The cognizors of that fine were Robert the father and 
Fleetwood the fon; the father, having only a term for 

(«) There is a miftake in the report in Aedr. ia6,7. as to the times 
offcatt* to avoid the fine. 

; LI a 
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x8ii. years, forfeited his own eftate, but could not- difplacc 
~ any of the remainders by that fine. It is true, that te- 

BtRftlNfiTOH „• 

*g*i*ft nant for years, by levying a fine, claims a greater eftate 
than for years •, but fuch an a Gt does not make out his 
claim. On the contrary, the law punifhes fuch claims 
in a court of record by a forfeiture of the party’s eftate. 
So far, therefore, as the fine depends on the eftate of 
Robert Dormer , it was not a good fine, quia ipfe nil ha- 
buit. It is faid likewise, that Fleetwood had nothing in 
him upon which the fine could operate, but that, by the 
exprefs limitation of the deed, the eftate of freehold Re¬ 
mained in the truftecs during the life of Robert Dormer. 
But of this I am not fatisfied. It i§ indeed the duty of 
Courts to make fuch a conftruction upon deeds as is 
agreeable to the intention of tlic parties: and it is alfo 
true, that the intention of the parties to this conveyance 
is very ftrong, that the freehold ftiould veft in the truftecs 
during tlie life of Robert Dormer: but I fear the exprefs 
words of the limitation run dire&Jy counter to fuch in- 
«(it would a>m- tention. The eftate of the truftees is to take effe£t upon 
TTtZfMif 'm- one thefe two contingencies, the death of Robert Dor - 
LU mer * which would defeat the term by the exprefs limita* 
tion v or clfe by the fooner determination of Robert's 
. eftate fome other way. If the eftate of the truftecs had 
been to take place only on his death, as it was defigned 
to be only an eftate for his life, that would be void and 
repugnant; being no more than an eftate per autre vie, 
L«rd Hard* to begin after the death of the autre vie. What then is 
lymthetjUte meant by a fooner determination ? Nothing but a deter- 
in mination by forfeiture or furrender, &c. to happen in 
tjtiiir/bvf ^ t ^ ie hfetime of Robert Dormert and fuppofe the limita- 

Lone*, in 1755, ti 0 n had been made to take place upon a forfeitures as 

1 Dkinu't Ref. * * 

190, &c.J that was a cafual uncertain thing till it happened, no¬ 

body 
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body could fay whether fuch a remainder would ever 
veil, and fo muft be a contingent remainder. Jff this 
way of arguing be right, and I have heard nothing to the 
contrary, then the remainder to the truftees was a con¬ 
tingent remainder: no freehold at all ever veiled in 
them; but on the contrary, as foon as Fleetwood Dormer 
was born, the freehold fettled in him : he had an eftate 
tail in poflcf!ion : upon that his fine operated, and created 
a good tenancy to the praecipe: fo that a valid and ef¬ 
fectual recovery was fullered, which barred all the re¬ 
mainders. I confefs this conftru&ion oppofes the gene¬ 
ral dclign of the deed; but (till it is the only one that is 
confident with the words and exprefiions of it: and how¬ 
ever careful we o^ht to be in following the intentions 
of perfons, yet we cannot put words into a deed to fup- 
ply and make out what feems to be the intention. But 
fuppofing fuch recovery void, becaufe Fleetwood had no 
freehold to convey; then the next queftion is, whether 
either of the fines work fuch an impediment to the lcf- 
for’s title, that he cannot fupport this ejedlment. It is 
plain that neither of them make any difcontinuance; 
that being only to be done where the party who levies 
the fine has fuch a lawful eftate in him, that by convey¬ 
ing his own eftate, others dependant upon his muft be 
conveyed likewife. The true notion of a difcontinuance 
is this ; the particular eftate and all the remainders over 
conftituting only one eftate, if the particular eftate be 
hurt, the refidue of the fee, as fubfifting^upon that, muft 
fuffer likewife: and thence w# fay all the remainders are 
difeontinued, becaufe the chain of interefts which are 
carved out of the fee, and which depend one upon an¬ 
other, is brpken. And therefore if nothing palled by the 
ftne levied by Robert and his fon, quia nil habuerunt, 
’ L1 j this 
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the remainder of Fleetwood, and all the remainders over, 
continue as .they were, and the law confiders each party 
in poflefiion of his own. As to the fine in 1730, that 
was levied by {bangers to the remainders, and fo could 
work no difcontinuance of their eftates.. We muft then 
fee if thefe fines be any bar. As to the firft fine, it 
would not create any bar: for as the parties to it had no 
intereft which the fine could enure upon, it was a void 
fine, and could neither difplace nor turn to a right any 
of the remainders; without which nonclaim is no bar. 
But the fine in 1730 was levied by perfons who had thfe 
fee, who had difleifed the remainder-men, and acquired 
the whole inheritance: and unlefs ^piething has been 
done to avoid the force of that fine, it mult, after five 
years, become an abfolute bar. By the purview of the 
ftatute, fines levied with proclamations are after the pro¬ 
clamations to bind bo tli privies and ftrangers, and were it 
not for the faving in the ftatute afterwards, fuch fine levied 
by a difieifor would immediately become an abfolute bar; 
but by this faving claufe the force of the bar maybe avoided 
bya&ion or entry within five years. The laft queftion then 
is, whether the leflor has taken fuch proper fteps as are 
requifite to defeat the force of the fine, and to fup- 
port this eje£tment ? And it feems to me that an eject¬ 
ment cannot be looked on as an aflion within the faving; 
for if it could, there never could havfe been a queftion 
made, whether upon an ejeChnent an aCtual entry was 
necefiary. Befides the facing is to the party who has 
title, if he purfue his aCtion: whereas this is not the ac¬ 
tion of the leflor, but of the leflee; and the nature of 
ejeC^nents fepms to prove fuch aCtual entry necefiary. 
Thefe proceedings are grounded on a fupppfed right qf 
tptry in the lefior, by which right he enters and makes 


the 
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tiie leafe on which the plaintiff declares. Now fuppofe 
this cafe flood on the ftatute de donis, before the ftatute 
of fines, though the words of the ftatute of Wejhninjler 
declare a fine levied by tenant in tail .to be ipfo jure null i 
yet the conftru&ion on that ftatute was, that it took 
away the entry of the iffue in tail. I mention this to 
fhew the nature of fines, and that without proclamations 
they toll the entry. ^ And although by the ftatute of fines 
the right of entry is faved for a time in order to avoid 
the fine j yet frorn the nature of every fine the entry is 


t8xi. 
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lb far tolled as not to be recovered but under the circum- 
ftances of the faving in the ftatute of fines. The entry 
then, when made^ prevents the bar by the ftatute, and 
avoids that force which is peculiar and effential to every 
fine. But without fuch an entry made, the law confiders 
the party as out of poifeffion, and consequently,* before 
the entry, he could have no right to make the demife to 

the plaintiff. That fuch an entry mult be an a&ual 
entry has been the common received opinion, and the 
fenfe of the Judges in Hil, 2 Queen Ann . has now put * 
that matter quite out of doubt. Indeed, in the prefent 
cafe an a&ual entry is found, which, from the time it was 
made, did defeat the effc& of the fine in preventing the' 
bar: but as that entry is fubfequent to the time of the 
demife, the queftion ftill remains, whether the force of 
the fine did not, in confideration of law, fubfift at the 
time of the demife, and then the leffor could have no 
title to make fuch a demifg^ and one would think it 
fliould} for otherwife after a recovery in eje&ment, the 
leffor may maintain trcfpafs for the mefne profits from 
his demife 3 becaufe from thence he is fuppofed to be in 
poffeflion. If this fubfequent entry (hould Suffice, he 
would recover the mefne profits when he was adually 

l* 1 4 out 
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out of poffeffibn. On the other hand, as upon' the fla^ 
tute of limitations a promife after fix years revives the 
old promife, and draws the cafe out of the ftatute, avoid¬ 
ing the force of it ab initio \ fo one would argue, that 
after an entry to avoid the fine, the party fitould, in 
fuppofition of law, be efteemed in poffeflion from the 
time his title accrued. And if fucha new promife made 
pending an a&ion, and before plea pleaded, has been, 
ever allowed in evidence upon any iffue of non affumpfit 
infra fex annos, I Ihould think that would go a great way 
in the prefent cafe. 

The other Judges faid nothing; but thecaufe was ad¬ 
journed for further argument. , 

This cafe was argued again in HiL 1 1 G. 2. and re- 
folved by the Court, that the fine in 1730 put the leffor 
of the plaintiff out of poffeflion. That this a£tion is 
founded on a fuppofed leafe made by the leflbr: that 
this lcafc fuppofes him to be in pofielfion; but by this 
verdift it appears that he was difieifed. As then a leafe 
made by one out of pofielfion is a void leafe, and the 
plaintiff has no title but under the leafe, and this leafe 
in the prefent cafe appears to be void, of neceifity he mult 
fail in this eje&ment: the judgment, if for the plaintiff, 
mult be" quod recuperet terminum fuum $ and it appears 
he can have no title fo it. Relations in law take place 
to avoid mefne torts. So after re-entry a difieifee fliall 
recover mefne profits ; but no relation can make a void 
a£t good.^ If a good feoffment be made, a fubfequent 
livery confirms the conveyance, and paffes the eftate j 
but if a freehold w$re conveyed to commence in future, 
no livery afterwards would help that conveyance which 
was originally void. In a&ions for mefne profits the de- 
mife in a recovery in eje&ment is conclufive evidence of 
7 a title 
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a title from that time: whereas if the plaiiltiff Ihould 
recover in this ejectment, trefpafs for mefne profits 
might be fupported before the party had a title. And fo 
upon this point judgment was given by the whole Court 
for the defendant. 

As to the limitation to the truftees, little was faid; but 
the judges rather inclined to think it was contingent) 
artd confequently •the freehold veiled in Fleetwood 
Dormer” 

[Another ejeftment was brought in the name of Smith , 
LeJJee of John r Dormer y Efq, v. Parkhurft and Others , lay¬ 
ing the demife fubfequent to the entry; on which a fpe- 
cial verdidl was'found to the fame effect as in this cafe : 
and after great debate and confideration it was unani- 
moufly held in K. B. Mich . 14 Geo. 2. [7 Mod. 366., 
18 Vin . Abr. 413. p/. 8., and Fearnc’s Cont. Rem . 333.] 
that the remainder to the truftees was veiled and not 
contingent, and was to take effect in poffeffion on the 
determination of the precedent eftate in any manner, by 
reafon of the words “ or other fooner determination,*’ 
See.: and confequently that the fine levied and recovery 
fuffered by the tenant for years, and his eldeft fon the 
fifft remainder-man in tail male after the eftate of the 
truftees to preferve contingent remainders during’tlie fife 
of tenant for years, were void. And the judgment for 
the plaintiff fras affirmed on a writ of error in the Houfe 

t 

of Lords by the opinions of the judges for the reafontf- 
delivered by Lord C. J. Willes, in Willei Rep . 327. 8 , C. 
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Crossley againfi Ham. 


The holder in 
America of two 
bills of the fame 
tenor,, having 
tranfmitted 
them to hia 
agents here to 
prefent them 
for acceptance, 
and receive the 
money when 
due, and pay 
ovir a part of it 
to the plaintiff } 
while tlw bills 
fo remained in 


r pHE plaintiff declared upon a bill of exchange, dated 
Portfmouth in North America the 10th of February 
1804, drawn by J- Clark upon Dickerfon and Co. in 
London for 450/. fferling, payable a( 60 days fight *to 
the defendant or order, and indorfed by him: and al» 
leged that the bill was prefented to Dickerfon and Co. for 
acceptance on the 27th of April following* when it was 
diihonoured, and protefted for non-acceptance, and notice 
thereof given to the defendant. The defendant pleaded 


his agent’s 
hands, agreed 
with the dc-_ 
ftndanr, the in- 
durfer, (who 
had lent his 
indorfement on 
each to the 
drawer, from 
whom the 
holder received 
them,) that 
upon | ayment 
of one of die 
bills he fhould • 
he exonerated 
from both. 

In the mean 
time the bill* 
having 1 etn 
preftntid for 
acceptance by 
the agents and 
diihonoured, 
after rbt diflxr 
aour the agents, 
not knowing of 
fuch agreement 
between their 


the general iffue: and at the trial before Lord Ellen- 
borough C. J. at the fittings after Trinity term 1810, the 
plaintiff recovered a verdid for 596/., fubjeft to the opi¬ 
nion of this Court on the following cafe : 

The bill in queftion, and another of the fame tenor, 
having been drawn by Clark , and indorfed by die defend¬ 
ant for the accommodation of Clark, and left in Clark' s 
hands fo indorfed, were paid over by Clark to one Parry 
in February 1804. The defendant, Clark , and Parry 
were all refiding at that time and till after the z 4th. of 
April following in New Hampjhire , in America . Parry 
on the iff of March following remitted the two bills to 
Favell and Bousjield , his correfpondents in London , ac¬ 
companied by directions to make a payment to the plain¬ 
tiff, to whom Parry then was and (till remains indebted 
in a large fum. The bills having arrived in London on 


thcTindorfrr d 26th of April following wete left by Favell and 

affigned one of 

Che diihonoured bills to the plaintiff, who was Informed of the.dishonour, and who re¬ 
ceived it liable to all its infirmities, but without notice of fuch agreement t held that the 
bill fo received by the plaintiff was bound by the agreement; and that the defendant, 
having afterwards taken up and difeharged the other bill, which had remained in the hands 
of the fome agents, was discharged from both. 


Bousjield, 
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Bousfeld with Dicierfon and Co. for acceptance, who re¬ 
turned for anfwer the next day that they could not ac¬ 
cept at prefent *, and the bills were then regularly pre-' 
fented by a notary and protefted for non-acceptance, of 
which due hotice was given to the defendant. On the 
12th of April 1804 Parry wrote from America a letter to 
the plaintiff, who reiides at Halifax in Yorijbire, advifing 
him of the beforementioned remittance, and dire&ions 
to Favell and Boufield ; ihortly after the receipt of 
which letter in England the plaintiff applied for the 450/. 
to Favell and Bousfeld, who on the 6th of June delivered 
over to him the bill of exchange in queftion; at the fame 
time informing him of the previous preferment to the 
drawees, and their refufal to accept, and that he muff take 
it under all the exifting circumilances, and liable to all the 
infirmities that attended it. The bill was on the 29th of 
June prcfented for payment by the perfons to whom the 
plaintiff had’ negotiated it, and from whom he again 
took it up, and was finally difhonored on that day. 

The defendant produced the following inftrument, with 
the fignature of Parry, dated the 14th of April 1804 ? 
the admiflibility of which> as evidence againfl the plain¬ 
tiff, was relifted at the trial: “ Whereas I have two 
«* fets of exchange for 456/. fterling, each drawn by 
“ J. Clark in favor of S. Ham on Dicierfon and Co. Mer- 
** chants in London , and indorfed by S. Ham ; now the 
4t condition of the inftrument is fuch that if S. Ham pay 
« or caufe to be paid one of the above bills in London, I, 
the fubfcriber, agree to exonerate the faid S. Ham from 
« die payment of the other bill of 450/., both of which 
« bills I have remitted to London to Favell and Bous- 
« field. E . ParryP It was further proved that on the 
pf July the defendant paid Favell and Bousfeld in 
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Ca(h and by another note of fix months 450/. In dis¬ 
charge of the abovementioncd bill, which, at that time 
remained in their hands, and was thereupon delivered 
tip to the defendant. Neither the plaintiff or Favell and 
Bousfield were apprized till after the faid 2d of July of 
the abovementioned agreement of the 14th of April, or of 
any other arrangement between Parry and the defendant 
concerning the bills, or of any infirmity in fuch bills 
with refpe£t to either of the parties thereto, other than 
the drawees’ refufal to accept. At the time when the 
450/. bill in Favell and Bousfield? s hands was fatrsfied, 
no inquiry or mention was made by the defendant con¬ 
cerning the bill which had been handed over to the plaiq- 
tifT, or any other bill than the one fo fatisfied j and the' 
plaintifF had jio information of any fettlement with 
Favell and Bousfield being intended. The qucflions were, 
i ft, Whether the above agreement of the 14th of April 
ought to have been received in evidence againft the 
plaintifF in this a£tion ? ad, Whether under the circum- 
ftanccs, the plaintifF is entitled to recover, or is barred by 
|hat agreement ? If the Court fhould be of opinion 
that the plaintifF was entitled to recover, the verdift was 
to ftand: otherwife, a nonfuit was to be entered. 


Marryat , for the plaintifF, contended that the inftru- 
xnent figned by Parry (the original holder of both, the 
bills) in favor of Ham the indorfer, agreeing to difeharge 
him on payment of one of the bills for 450/. was no evw 
dence between thefe parties, as being merely res inter 
alios a&a: or, if evidence, could not operate againft: 
the plaintiff, the bona fide affignee and holder of the other 
bill for a valuable confideration, and without notice of 
the prior agreement ; that inftrument being in effe£fc 

nothing 
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nothing more than an eventual acknowledgment by 
Parry of a receipt of fo much upon one bill in liquida¬ 
tion of bis whole debt; which cannot difcharge the de¬ 
fendant as indorfer upon another bill in the hands of a 
third perfon not privy or confenting to the agreement. 
Patry the original holder, by tranfmitting the two bills, 
as diftin& fecurities to Favell and Bousfield, his corref- 
pondents in this country, efpecially when accompanied 
with dire&ions to them to make payment out of the fund 
to the plaintiff, which authorized them to negotiate the 
bills, thereby put it out of his power to make any equi¬ 
table agreement with the indorfer in prejudice of the 
plaintiff or any other perfon who might be the bona fide 
holder of the fecurities. [Lord Elknlorough C. J. Favell 
and Bousfield were the agents of Parry for the purpofe 
of prefcnting the bills for acceptance and obtaining pay¬ 
ment, and making a certain payment out of the fund to 
the plaintiff: and while the bills were in their hands, as 
fuch agents, they were liable to be affe&ed by the a£ts of 
the principal, and fo they continued to be, at leaft until 
-the difiionor of the bills. Then, as the plaintiff did not 
take the bill in queftion until after it had been difho- 
nored, did he not, according to a variety of authorities, 
fitand in the fame fituation as the perfdtas from 
whom he then received it, who were the agents of Par¬ 
ry ? Would he not therefore (land in the fituation 
of Parry himfelf, who had before fuch negotiation of 
this bill bound himfelf by the agreement with Ham to 
exonerate him from the payment of it if the other were 
taken up, as it has been ? If fo, will not the plaintiff 
who received the bill after its difhonor be bound by die 
fame equity ?] The bill was Hill current when the 
plaintiff took it from Favell and Bousfield i and there is 

a great 
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a jgreat diftin&ion between taking it during that period* 
and after it is over-due: in the latter cafe only is it fettled' 
that the holder takes it fubjeft to all the equities belong¬ 
ing to it in the hands of the party from whom he received 
it; the reafon of which is, that when due, it is no longer 
confidcred as in a negotiable flate. [ Bayley J. It is cer¬ 
tainly (till negotiable when due. But is there any cafe 
where a diftinftion has been taken between a bill diiho- 
nored for non-acceptance, and where it is fo for non¬ 
payment : it has equally, the mark of difhonor on the 
face of it: the noting for dilhonor is always annexed 
to the bill. Lord Ellenborough C. J. The cafe of Boehm 
v. Stirling (a) {hews that a note over-due is ftill nego¬ 
tiable, though the party receiving takes it fubje£t to the 
equities attached to it in the hands of the former holder: 
but after the difhonor in the firft inflance .the holder 
might immediately have fued the drawer.] Suppoftng 
the plaintiff to be affe&cd by the equity attached to the 
bill as againft Parry: yet nothing appears to preclude 
Parry himfelf from recovering on the bill: his affent to 
' receive part of his demand from his debtor for the whole, 
(no fund being provided for the fatisfa&iou of the re¬ 
mainder, nor any agreement for this purpofe with third 
perfons or other creditors) would not bind him in law or 
equity. Then again before the agreement was executed 
the bill in queftion had changed hands for a valuable con- 
fidcration. It was afBgned to the plaintiff by Pavel/ and 
Bousfield on the fifth of June ; and it was not till the 2d 
of July that the other bill was taken up and fatisfied by 
the defendant to Pavell and Bousfield , who were all the 
time ignorant of the agreement between Parry and the 
defendant. * But after the plaintiff had become the holder 


(a) 7 Term Rtf. 42.3. 


of 
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of one of the bills for a valuable confideration and with* 
out notice, the defendant could not difcharge himfelf 
from it under the equity of an agreement known only to 
himfelf and Parry , by making fatisfa&ion for the other 
bill, without any inquiry after this, in order to learn 
whether it had been negotiated. [Lord Ellenborough C. J. . 
Favell and Boiufald had no authority front their princi¬ 
pal to pafs the bill at all to the plaintiff*. The two bills 
were remitted to them as agents for Parry to receive pay¬ 
ment of them, and out of the money when received to 
make a certain payment to the plaintiff*. Bayleyh 
They altered the Situation of their principal 'by handing 
over the bill to the plaintiff 1 ; for though his name was 
not upon it, yet if the plaintiff could recover upon it 1 
againft Ham , that would make Parry liable over to Ham % 
which he did not contemplate when he put the bills in 
the hands of his agents for the purpofe which he di- 
re&ed.] The agreement was executory till after the time ’ 
when the plaintiff became the holder of this bill: but 
if the payment of one of the bills could be a fatisfadlion 
for the other, the defendant ought not to have Satisfied the 
one in the hands of Parry's agents without inquiring for 
the other: for if the option refted with him of Satisfy¬ 
ing which he pleafed, it was in his power to make his 
bargain with the holdfer of either to defeat the claim of 
the other. 

1 

Copley, contra, was flopped - by the Court. 

Lord Ellenborough C. J. The plaintiff took this bill 
after the difhonor of it by the drawees 5 he therefore took 
it with all the exifling infirmities belonging to it at the 
time. What then was its infirmity in this cafe ? Parry , 
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the original holder in America , had fent it, together with 
another bill of'the fame tenor, tp his correfpondents 
here, with directions, not to pafs it, but to get it ac¬ 
cepted and receive the money when due, and to make a 
payment thereout to the plaintiff, to. whom he was in¬ 
debted. The money when received to Parry s ufe was 
to be diftribilted in part to the plaintiff, and for that pUr- 
pofe the bill was put into middle hands. But the period of 
application never arrived, becaufe the period of payment 
of the bill never arrived, it having been difhonored when 
prefented. In the mean time it appears that an agree¬ 
ment was entered into in America between Parry , the 
owner of both the bills, and Ham, the defendant, virtually 
declaring that thefe were duplicates in fad of the fame 
iecurity, and that the payment of one Ihould be taken in 
•fatisfadion of both: and even if this had not been fo 
intended originally, there was nothing in the way of mak¬ 
ing fuch an agreement between the parties thcmfelves 
who were intcrefled in the bills at the time: for it muff 
be fccolleded that Favell and Bousjield had no authority 
from Parry to pafs the bills. Then the plaintiff, who 
took it from them after the dishonor, took it with its in¬ 
firmities, and fubjed to this agreement between Parry, 
the then owner, and the defendant; whereby payment 
of one of the bills was agreed tcF be leceived as payment 
of both. Then payment having been made by the de¬ 
fendant of the other bill which remained in thp hands of 
Favell and Bousjield , this bill alfo is iatisiied, and the 
plaintiff cannot recover upon it. Both the points there¬ 
fore referred at the trial are againft the plaintiff; for the 
agreement Hated was properly received in evidence; and 
the plaintiff took the bill after the difhonor, fubjed to 
all its infirmities, one of which was the agreemdht be¬ 
tween 
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tween Parry and Hamf whieK bound* the bill qi q«o&' 7 . 
turn. 

* 

floss J* was of .the fame Opinion. 
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Batlet J, ^ F^fl and BousfieId, the agents of 
Parry, 'were the fame ( as Parry himCelf for this purpofe i 
and it is a known rule that whoever takes a bill after its 
diibonor takes it with all the infirmities belonging to it. 
The defendant originally lent his indorfements on thefe 
bills to Clark , by whom they were jjaid over to Parry t 
and afterwards Parry confented and agrefed with the de¬ 
fendant that on payment of' on^of the bills, the other 
fllould alfo be given up to him. At that tiihe Parry had 
fair -reafifn for believing that he had authority to make 
#*|uch an agreement, becaufe he had tranfmitted the bills 
to his correfpondents, not to paft them away, but to re¬ 
ceive the "money upon them from the drawees, and pay 
‘ over a part to the plaintiff when received: but the mqpey 
never was received by Parry’s agents, and while the bills 
were Xtill in their hands Parry made the agreement with 
thejiefendant which bound thofe bills. 

Poftea to the Defendant 


(«) Lt BlsacJ. mu abfeat from iadifpolidoa. 


O* 


ft 


Vol. m. 


.M m 



CASES in EASIER-TERM 


50 4 
tilt* 

Vburjdn, 

aujvwu 


A cufton*hoflfe 
officer baa au¬ 
thority to feite 
uncuftomed 
goods,Vith the 
carnagv and 
hoi fit carrying 
off the fame, 
though out of 
the nmit ot the 
particular port 
of which he is 
denominated an 
officer in his 
deputation from 
the comnnif* 
fioners ofeuf- 
toms. 


The Kino againft Barfoot,* Phillips, and 

Easton. * 

a 

information charged that on ift pf July, 50 G . J. 

at Letvtfliam in Kent t J. Phillips-bring one of the 
officers of cujloms of oar lord the feng, with Hotfoot and 
Eafon, watermen, afting in his aid and affiftance as fuch 
officer, feized to the ufe of the king, as forfeited, certain 
goods {Bandanna handkerchiefs, &c.) and a carriage and 
two horfes drawing the fame, ufed in the conveyance of 
the faid goods,' which might be lawfully feized by Phil* 
lips as fuch officer. That JBarfoot and Eajton, fo a&ing in 
his aid and afliftance, had the fame in their enftody and 
pofieffion $ and that it was the duty of Phillips* as fuch 
officer, and of the other defendants fo affifting him, to 
fecure die fame goods, carriage, and horfes, fo feized for 
the ufe of the king. That die three defendants, having 
made fuch feizure, unlawfully intending to cheat and 
defraud the king in his revenue of the cuftoms, after the 
feizure, and while the goods, carriage, and horfes were 
in their pofieffion, unlawfully and corrupdy, and son* 
trary to their duty in that behalf, took and received from 
one J. P. a bribe (dating it,) unlawfully, corruptly, and 
contrary to their duty in tha£ Jbehalf, to relinquifii the 
pofieffion of the faid t*oods, &c. j fo diat the fgme fhould 
not be received for the ufe of the king : and did wrong¬ 
fully^ corruptly, and cqntrary to their duty in that be* 
half, relinquifii the pofieffion of the faid goods, flee.; and 
the fame, though feized as aforefaid, were not fectved 
for the ufe of the Ling. In conjpmpt, &c. 

Tjip ftatute 8 Ann. c. 7./ 17. gives authority to feize 
fuch goods, with the boats, carriages, and horfes, &c. 
ufed in landing or conveying the fame. • 

* 1 a* When 
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When the defendant Barfiot was brought up after trial 
and convi&ion to receive judgment s 

* < 

Gurney, on his behalf, (having obtained leave of the 
Court for that purpofe within the four 6rft days of the 
term,) objected to the evidence given at the trial as to the 
authority of Phillips to make the feizure in queftion (a), 
which was in fa& made in a chaife upon Blachheath, as 
being out of his jurifdi&ion. This evidence was a de¬ 
putation from rite commiffioners of the cuftoms, who 
thereby <♦ conftituted and appointed /. Phillips to be a 
w waterman tn the pert of London, to 3 o and perform 
M all things to the faid office or employment belonging; 
** by virtue whereof he hath power to enter into any 
“ (hip, &x. or othev veflel; and alfo in the day-time 
« with a writ of affiftants under the feal of his majeft^s 
“ Court of Exchequer, and taking with him a confta- 
M bte, head-borough, or other public officer next inha- 
" biting, to enter into any houfe, &c. or other place 
u whatfoever, not only within the faid port, but alfo 
“ within any other port or place whatfoever, there to make 
« diligent fearch, dec., and in cafe of refiftance to break 
“ open any door, trunk, &c., or any other parcel or 
“ package whatfoever, for any goods prohibited to be 
“ exported out of, or imported into the faid port, or 
“ whereof the cuftoms or other duties* have not been 
« duly paid, and the fame to feize to his majefty's ufe, 
“ and to fecure the fame, &c. in all which premifes he 
(( is to proceed in fuch manner as the law dire&s,” &c. 
This deputation, he contended,did not authorize Phillips, 
Without the writ of affityants and the prefence of a local 

V j 

(«) The ftat. if ft S4 Cor. a. e. n / 5. requires feizurei of uncuf- 
tooted foods to be made by author! icd officer** 

hi m a 
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public officer, to feize the goods any where on Ihore out of 
the limits of the port of London, as Blackheath, he faid, 
clearly was. And he denied that the flat. %Ann,c,y» or & e 
ftat. 13 & 14 Car. 2. c. xx. f which was alfo referred to 
at the trial, gave the officer a general authority to feize 
out of his limits. 


2 he Court , however, were clearly of opinion (without 
hearing the counfel for the crown. The Attorney-General) 
Garrow , and Roe,) that Phillips had authority to make the 
feizure in queftion, hy virtue of his general appointment 
as a cuftom-houfe officer, though defignated by the par¬ 
ticular denomination of waterman in the port of London, 
and by virtue of the feverai a£s giving cuftom-houfe of¬ 
ficers authority to feize uncuftomed goods. That the 
deputation given in eriddTJfe dW^not confer and limit his 
power to feize in "the particular inftancerbut merely 
notified to the officer generally what he had authorfly%y 
law to do, which authority was confeircd by his appoint¬ 
ment as cuftom-houfe officer and under the feverai a&s of 
parliament conferring authorities upon fuch officers ge¬ 
nerally, by whatever name defignated. The defendant 
afterwards received fentence. 


Uof iSth. 

A defendant hat 
the fame time 
to plead after 
the delivery of 
• bill of parti¬ 
culars at he had 
when the Turn* 
moo* tx it was 
muroaUe. 


Mowbray agalnft Schuberth. 

0 

U? ON a rule for fetting afide interlocutory judgment 
*for irregularity, with cofts, it appeared that the de¬ 
fendant, having had time to plead given till tbe 18th of 
March , obtained a fummons for a bill of particulars, 
which Was ferved on the nth Of March , but when re¬ 
turnable did not appear. That the particulars were in 
fa& delivered on the 27th of April, and judgment was 

7 figned 
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figned for w£kt of k plot on the 3d of JUfiay. For tft« 1811. * 

’plaintiff*, it was contended by Nolan, on the authority of ——— 

jiifferman V. Langelle ( 0), that an order for a bill of par* * 

ticulars does not fufpend the rime for pleadingj but if 
that be out, the plaintiff may fign judgment immediately, 

(or at moft, he faid, within 24 hours) after the delivery of 
the particulars, While Reader, for the defendant, ini 
filled that the defendant had the whole time for pleading 
after the particulars delivered, as he had given him orii 
ginally; which in this cafe would have extended beyond 
the 3d of May . ' But 

The Court, after conferring with the Mailer as to the 
practice, faid, that the rule was that a defendant had 
the fame rime to plead after the delivery of the particu¬ 
lars as he had when the fummons for the bill of particu* 


(4) a So/. & Pull. 363. 


lars was returnable. Intiusj^e howgjg^di^gourtje^ 
afide the judgment on payment of co | |s T on an a ffi davit of 


fSHp* 


. Glyn, Bart, and Another againfl Baker. 

9 * u Afbyaiftt 


r THE plaintiffs brought aflumpfit for money had and re* The pl«ntiffs 
ceived by the defendant to their ufe, as treafurers of *nt having each 
the Globe Insurance Company; and at the trial before 


bonds With til* 


fame bankers, who afterwards privily aed without the defendant's authority fold his bonds, 
and npon his demand of them delivered up to him the Indim bonds of the plaintiff, to the 
fame total amount, and payable to the fame oblK.ee (being always the treafurer of the 
Company, who indotfes fticb bonds in blank before they are circulated), but having differ¬ 
ent numbers and for different feparate Aims, and then fore maiufeflly difttnguilhable front 
ins own bonds | though the defendant did not know that they were the property of ano* 
ther, but tyaa told by the bankers that they had exchanged his original bonds for thefe t 
held that the defendant having fold the plaintiffs' bonds £> received iron his own agents, 
who had a&ed mall fide in paling them to him, was liable toanfwer over tot lie plaintiff* 
the amount, in ip aftion of affumpfit for money had and received to their ufe. 


Mm 


l\< 3 & 
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Lord EUenborough C. J. at Guildhall, a verdi£fc was found 
for the plaintiffs for 30 gfSl. 18 s.$d. fubjedt to die opinion 
of. the Court on this cafe: 

Devaynes and Co* were bankers in London , with whom 
the Globe Infurance Company banked, and were likewife 
in the habit of dcpoGting fecurities for fafe cuftody only. 
On the 28th of April and the 9th of June 1808 the 
company gave orders to Devaynes and Co. to purchafe 
India bonds for them, which Devaynes and Co. accord* 
ingly did tp the amount of 17,000/., through the me* 
dium of brokers, whofe notes of the numbers and other 
particulars of the bonds fo purchased were handed over 
to the company, to {hew that the order was executed; 
but die bonds themfelves remained in the hands of De¬ 
vaynes and Co, to be kept till the company might call 
for them. Among thefe bonds were five of the following 

1810 for jooofc 221, 358, 545, 
date, each for 500/. Devaynes and Co. had in JNgtyf 
and OElober 1808 purchafed for the defendant, (who alfo 
banked with Devaynes? houfe) India bonds in number 18 
to the amount of 3500/. and delivered to die defendant 
the brokers' notes containing the numbers and other par* 
ticulars of fuch 18 bonds; but the bonds themfelves 

u 

were left in the hands of Devaynes and Co. for fafe cuf- 
tody. Upon the nth of June 1810 the defendant, 
being at the banking-houfe of Devaynes and Co., aiked 
for his bonds, the particulars of which were (hewn to 
him Jrom their books, and he figned a receipt for them, 
.meaning to take them away; but did not: they had 
fa& been fold hy Devaynes and Co. in September 1809 ; 
thppgh that,fa& was not communicate^ to the defend¬ 
ant, 
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•nt. On the 14th of July i 8 jo Dwayne* and Co* re- 18x1. 

ceived a letter from cne defendant, dated BarnJaMe, „ 

12 July 1810, in which he faid, « I have to beg you 
“ will fend by poft my India bonds cut in two; the 
“ other halves to remain with you.” Before the receipt 
■of this letter, namely, in September 1809, Devaynes and 
Co. had fold the defendant’s bonds, and by the poft they 
fent to him, without the knowledge of the Glebe Infur- 

m 

ance Company, the halves of the five bonds above- 
mentioned belonging to the company, indofed in the 
following letter: ** London, 14th July 1810. We re- 

«* ceivad your favor of the 12th, and agreeably to your 
** requeft inclofe you the halves of 10 Eojl India bonds 
* ( amounting to 3500/. When you acknowledge the re- 
M ceipt of them we will fend you the other parts. 

“ We have exchanged then^for large ages, in-order to, 

« fave poftage.” On the 17th of July 1810 the defend- 
aq£*Apkoowledged the receipt of tlicfc halves, and de-» 
fired that the Other halves might remain with Devaynes 
and Co. Devaynts and Co. became bankrupts on the 
I ft of Augufl 1810 *, and after their bankruptcy they 
fent the remaining halves of the five bonds to the de¬ 
fendant, who fold them for the amount for which the 
verdift was taken. The defendant knew the numbers, 
as well as the dates, amounts, and letters of his own 
bonds, which differed in all thefe refpe&s from thofe of 
the Globe Infurance Company *, and the five bonds which 
he received were not indorled hy the Globe Infur- 
tmee Company, or by any perfon on their behalf, or by 
Dwaynes and Co., or any perfon, except the original 
pfrligee named in each bond. The form of an India 

M m 4 bond 
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bond was annexed to the cafe (*). If the plainifs were 
entitled to recover, the verdi& was to ftand: if not, a 
nonfuit was to he entered. 


Taddy, for the plaintiffs, relied on the general princi¬ 
ple, that the wrongful difpofition by one perfoa of the 
property of another does not deveflyhe title of the ori¬ 
ginal owner \ which is exemplified byme exception in the 
cafe of fales in market overt (4), fuftained only on the 
ground of the public notoriety of the tranfa&ion and for 
the fake of public convenience } and by the inftance of 
agents having limited ot fpecial powers of difpofition 
over the property of others, which if they exceed or 
vary from, the transfer is invalid. Therefore a fa&or 
cannot pledge the property committed to his difpofal for 
fale. This rule holds in all cafe3, not fpecially excepted. 


(a) No D. (853$.) £.100. 

The United Company of Merchants of England trading to die Etfi • 
India do acknowlege to have received of W. G. Sibhy ioo/. t which the 
Aid company promife to repay to the faid XT. C< S*» his executors, ft c. 
(hy indorfement hereon), with iatcpA for the lame fiom the 31ft of 
Manb left, after the rate of 4/. per cent., at the Eaft India btnfi in 
LeadvibaU-ftrut , Ltrdon, on fix months* notice to be given by the com¬ 
pany in the Ludtn Gamut, or on fix months* notice to be given by the 
faid W. G. S. t his executors, ftc. to the company's accountant in 
writing, it the Ea/I Indwbonfe afozefaid. For the true payment where¬ 
of, in manner aforefaid, the faid company do hereby bind themfelves 
and tlieir fucceffora in the penal fum of tool. In witnef* whereof the 
hid company have ciufed their common fcal to bg hereunto affixed, the 
aft day of Afnl 17X8. 

N°. D. (8^35.) y.H, 

Signed by order of the Court of 

>* Dijeftora of die faid Company. (L.S.) 

*J W, Rubardfm, 

C. Cartwright • 

§; (Indorfed with half-yearly payments of intereft \ 

? (Signed by XT'. G. &bl 9 .) 

(i) \I*p. 713,14. 


where 
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where the property of one perfon confided to the cuftody 
of another is in its nature diftinguiihable, or has an ear* 
mark } and the want of a diftinguifliing character is the 
ground on which Lord Holt fays, in Fofd v. Hopkins (<*), 
“ if money be ftolen and paid to another, the owner of 
the money can have no remedy againft him that received 
it. But (he ad&) that if Bank-notes (£), Exchequer- 
notes, or MillioHckets, or the like, be ftolen or loft, 
the owner has fuch an intereft or property in them as to 
bring an aftion into whatfoever hands they are come.” 
It was only by flow degrees that negotiable inftruments, 
fuch as bills of exchange indorfed in blank, and depoflted 
with bankers or agents, have been admitted (c) to pafs the 
property by delivery to bonk fide holders, without regard 
to the property of thofewho fo pafs them. But though 
Eajl India bonds may in fa£t have obtained a circulation 
greater than other bonds, yet in their nature they are no 
more negotiable than the bonds of any individual: in a 
court of law the company are only liable to the obligee y 
and in his name only can the aflignee of fuch a bond fue 
here : and certainly Devaynes and Co. had no authority 
from the plaintiffs to pafs the bonds. \Le Blanc J. If 
the defendant’s counfcl mean to build any argument up¬ 
on the negotiability in fad of thefe inftruments, ought 
not the fad itfelf to have been ftated in the cafe ? Lord 
Ellenhorough C. J. If it be meant to liken thefe to the 
cafe of bankers’ notes, in Miller v. Race (</), as having 
acquired in fad a negotiable quality, and bung ivuuui 

i 

(<) i Salk. 1^4. 

( 4 ) Bank-notes are now fo far confidered like common cunei t money, 
without an earmark, that they cannot he followed hy th«. or.& t A owners 
into the hands of bonk fide holders for a valu ible con II if rat on, w i hout 
notice. Lowndtt v. sfnderjon, ante, 130* And vicU boicm n v 2 be Bank 
of England, there cited, p 135. 

(f) Colluu v. Martin, 1 Bof- ft? Fall. 649* (*/) 1 Burr, 45a. 
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as cafli; or to ordnance debentures, notes, bills,' and 
other fecurities of the fame defdription, which are cir¬ 
culated daily in the money market i the fa& of fuch ne¬ 
gotiability ftiould be dated. But fuppofing it were fo 
dated, how could a right of a&ion upon thefe fecurities 
be made to pafs by fuch a practice to the holdeir of them, 
where by law no fuch right pafles ? Xhere mud always 
be that impediment exiding to the l^D negotiability of 
fuch inftruments *, which didinguifhesthem from bills of 
exchange and fecurities of that nature in which the legal 
intereft pafles, under the law merchant, by indorfe- 
ment and delivery to another.} 


Befit contrk, dated that the bonds of the Eafi India 
Company were always made payable to their own 
treafurer, and were indorfed by him before they were 
ifiued; in. which date they were afterwards negotiated, 
and pafled by delivery from one to another. 


Lb Blanc J. It is clear that no a&ion could be brought 
upon this bond but by Sedley the obligee, or in his name j 
or if he died, in the name of his executors. Here then 
are perfons entruded with the fecurities of A. and of 2 ?., 
who part 'with the fecurities of A. f and when called on 
by him for them, give him the fecurities of B . That dif¬ 
ficulty can only bp met by aflimilating fvjch fecurities to 
calh, which, whether it has an earmark fet on it, or not, 
if pafled by the perfon entruded with it to a bona fide 
holder for valuable confideration without notice, cannot 
be recovered by the original owner r but how does 
the fimititude hold ? 
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Batlst J. Is there not another difficulty in the cafe ? 
fThis defendant lodged his own bonds with Devaynu and 
Co., and knew that, as bankers, they had no authority 
to fell them j notwithftanding which, he received from 
them other bonds, not thofe winch he had depofited 
with them, and which it turns out that they had no au¬ 


thority to part with. Is he not then concluded by the 
mala fi4es of lJI own agents ? This was not a fale in 
market overt. 


i8ii» 

Gave, Ban* 


Bmn* 


Taddy added, that even if the fa& were found that 
fuch inftruments were commonly negotiated, he fliould 
contend that they were not by law negotiable: and cited 
Maclxfli v. Elans ( a ), where in trover for a navy bill, the 
original owner recovered it from the defendant who had 

(a) Stftr's Rip . 73. I have a MS. note of the fame cafe, under the 
name Qf M'Ljmb v. Etint, taken by Mr. Short, a cotemporary at the 
bar, which Hates that the plaintiff fcnt a general letter of attorney to 
Todd, his agent, <* to uplift, fettle, and adjuft all accounts with the 
navy for him} to receive all freight due, and ill profits belonging to the 
plaintiff as matter of the fhip; to contraft, agree, or compound with 
the navy for hie debtsj to give acquittances for the plaintiff j and to do 
every thing, as if the plaintiff, who was the contractor, himfelf were 
prefect*” [After the argument, in which it was contended that Todd 
had aq authority coupled with an intereft, which enabled him to pals 
the property in the bill: and alfo that the navy bill was to be confidercd 
as moneys] 

u Las C. J. I was at the trial of opinion for the plaintiff', and it 
was with fome difficulty I was prevailed on to make a cafe of it. I think 
there is no foundation from any rules of law to confider this as a pro* 
perty in the vendee by virtue of any authority given to Todd. It Is faid 
that this gives Todd not only a power but an intereft too i but 1 think 
It can give him no power to receive the money on the navy bill, untefs 
the navy bill was the fame as a bank-note, which it sever was con- 
fldcred as being like. 

WeigMT J. mentioned a cafe of Davilla v. Herring (i), in Lord 
C. J. Pratt's time, on a lottery order. Thdd, on parting witli the navy 
bill, warranted it; and it appeared on the alignment that hd afled only 
as attorney. Judgment for the plaintiff per totam Curiam.’* 


(i) Probably the fame cafe as (bat mentioned In x Strs. 300. on a 
gjpftion as.to the coils* 
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bought it at a fair market price from one to whom it had 
been fold by Todd, the plaintiff's agent for fettling 
his account with, and receiving his balance from 
the commiffioners of the navy, but who had no authority 
from the plaintiff to difpofe of the bill. 


IiOrd Ellenborough C. J. Does not the defendant 

at all events derive his title from a defective fource ? He 

received thefe bonds as fubftitutes for his own from his 

own agents, who a&ed mall fide in giving them to him: 

then the principal taking them through fuch agency muff 

take them with all the defe&s of title belonging tq the 

agent. The defendant therefore cannot refill the afifcion 

either in form or fubltance. Any individual might as 

well fay that he would make his bond negotiable. 

♦ 

Gross J. The defendant cannot hold this property 
without the confent of the true owner to the de¬ 
livery. 


Le Blanc J. Even if the cafe went to trial again to 
inquire into the fa£b of the negotiability of India bonds, 
the defendant would never be able to perfuade a jury to 
find that they were negotiable inftruments like bills of 
exchange. 

Batlet J. If the defendant had gone into the mar¬ 
ket and bought thefe bonds without any knowledge of the 
defeffc of title in the perfon who fold them, that would 
have been a different cafe: but here he took them from 
his own agents, which agents knew that he had no autho¬ 
rity to fell them. 

JBeft, for the defendant, acquiefced upon this txprcffioa 
of the clear opinion of the Court. 

Poftea to the Plaintiffs. 
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HTHE plaintiff, as indoribe, fued the defendant, as The indorse «f 
X . a bill of *x- 

drawer of a bill of exchange, dated Huddersfield , change, made 

Ilth May 1810, whereby the defendant required Wil- aSer^teJ ^ 

Ham Brook and Co. London , 65 days after date, to pay jffued by°the 

to Thomas Tatty, or order, aoo /. value received, and place byUw 

the fame to account, as advifed. At the trial in London ,, ^hodied 

before tnc day 

before Lord Ellenborough C. I., a verdift was found for when it bore 

" date, may make 

the plaintiff for 233/., fubje£t to the opinion of the Court title through 

. e „ - fuch indorfc- 

on the following cale. ment to recover 

The defendant, on the 4 th Of May 1810, drew the bill in ™ jjj {[J 
queftion, dated then th , and delivered it to Tatty, the payee, drawtr * 
who, after indorfing it for a valuable confideration to the 
plaintiff on the yth gf May, died on the fame day . On the 
12th the defendant fent to Brook and Co., the drawers, the 
following letter, figned by him. “ Tori, 12th May 1810. 

« Gentlemen — On Friday the 4th inftant I drew upon 
« you for 200/. in favor of Mr. Thomas Totty , Rearing 
« date the 1 ith, at 65 days, and was paid to him in 
« advance for goods to be delivered afterwards. This 
« morning I am informed he loft his life by a fall from 
« his horfe on the following day, the 5th; and under 
« the circumftances above-mentioned I conceive he 
« could not make a legal transfer of it, (although it is 
« probable he would pay it the next day at Honeafier ,) 

« and to avoid the difficulty of getting*refunded, I have 
« to defire you to decline the acceptance and payment 
« of it.” The bill was duly prefented for acceptance 
and payment j but Brooke and Co., in purfuance of the 
defendant's letter of the x ath of May, refufed to accept or 
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pay it. On the 4th of May there was a balance due front 
Totty to the defendant of 70/. 9/. gd., and on the morn¬ 
ing of that day Tatty Cent two waggon loads of malt to 
the amount of 124/. frogi his malting-houfe at Stubb’s- 
Hall , 12 miles from Wakefield , and ordered his wag¬ 
goners to deliver the fame at the navigation warehoufe at 
Wakefield , for the defendant’s ufe ; and* the malt was 
delivered there accordingly about 12 o’clock of that day * 
hut the navigation company never forwarded goods with* 
out a written ordeT for that purpofe from the party fend¬ 
ing them. About 2 o’clock of the fame day Totty applied 
to the defendant at Wakefield market to draw the bill in 
queftion, and promifed to provide for the amount by 
malt or caih before the famtigfiould become due, and in¬ 
formed him that he had that morning fent two waggon 
loads of malt for the defendant’s ufe. which would be 
delivered at Wakefield on that or the following day: 
whereupon the defendant drew the bill in queftion. Af¬ 
terwards, in the courfe of the fame day, Totty gave a 
written order at the navigation warehoufe for the Qialt to 
be forwarded to North at Huddersfield: and the malt was 
accordingly forwarded to Huddersfield % and arrived there 
on the 10th of May, and the defendant paid the freight 
for the fame. Totty had previouily fold other parcels of 
malt to the defendant, which had been forwarded to him 
by the navigation from Wakefield to Huddersfield, and die 
defendant had always paid the freight. No other malt 
was fent, or other provilion made for the payment of 
the bill. The defendant having refufed to pay the 
amount of die bill to the plaintiff, this aftion was 
brought; and while it was pending the plaintiff on the 
3d of January 1811 wrote this letter to the defendant: 
« Sir—Finding by my attorney notice has been gigen in 

. m fhe 
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« die attion againft you, as I underftand from Mrs. Tatty 
« you was indebted to the late Mr. Tatty 1530 /., of courfe 
“ your bill was drawn for 70/. more than the goods re* 
u ceived. Now to fave the exigence of trial, which will 
u bo very ferious, I am willing to receive of you the 
« 130/. and get the remainder (70/.) of Mrs. Tatty t you 
“ paying half the expences af prefent incurred. As my 
attorney is going off for London on Friday morning, 
a your anfwer by return will oblige, Sir, &c. T. Pff- 
u more* Doticajler , 3d January 1811 .*' To this letter 
the defendant wrote for anfwer, dated Huddersfield* 
January 4th, 1811, after acknowledging the receipt of 
the plaintiff’s letter, that he had no objc£lion to pay the 
plaintiff the balance he itotift indebted in to Mrs. Totty* 
The plaintiff replied by letter of the 6th of Jan. 1811, 
that he had that morning fent a letter to Mrs. Totty, ex- 
preffing what he fyid propofed to the defendant: that 
{he had returned a verbal meffage, faying that Ihe knew 
nothing what the defendant's account was, nor would 
{he do $ny thing till the expiration of the time allowed 
by law: and concluded with the plaintiff's regret that it 
could not be fettled. The queilion referved was, Whe¬ 
ther the plaintiff was entitled to recover any, and what 
fum ? If he were entitled to recover, the verditt wa9 to 
be entered for fuch fum as the Court Ihould direft: if he 
were not entitled to recover, a nonfuit was to be en¬ 
tered. 

Richardfon , for the plaintiff, faid tha? there were two 
queftions, ift. Whether the bill having been drawn and 
indorfed to the plaintiff before the day that it bears date, 
and the payee having died before that day, it was a ne¬ 
gotiable uiftrumeot at the time, within the cuftom of 
/ merchants. 
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merchsntsj fq* (hat the payee copld convey b title to it 
by his indorsement to the plaintiff ? Amf 2dlyi If the 
plaintiff could Cue on it at all, to what amount he bras 
entitled to recover i jft. The jdatte of a bill, as of a 
deed ( a ), is in itfelf quite immaterial in refpe& of the , 
obligation of the parties to it; for if a deed have no 
date, or a falfe, or impofiible date, it takes effect from the 
delivery: the prefumption of law % is that it is meant to 
operate immediately, if no other period of operation be 
aifigned by the terms of the deed itfelf. * Here Jth$ date * 
is no otherwife material, than as it ferves to afcertain by 
reference the period at which the bill was intended to 
become payable, and whether it was antedated or post¬ 
dated can make no difieret^jp in this cafe, it being made 
payable 65 days after thV a&uai date. In Ruffett v. 
Langstaffe (b) an indorfement written on a blank check 
was held to bind the indorfer for any fum or time of pay¬ 
ment which the party to whom it was entruftad chofe to 
infert in it. 


Lord Ellenboxough C. J. The period at which the 
bill is payable appears in this cafe by reference to the ac¬ 
tual date; and fo far only it is material to advert to it. 
All that we have of ftatuteable recognition upon this fub- 
is againft the genial materiality of the date: for the 
fiat. 17 Geo . 3. r. 30. requires (amongft other things) that 
bills of exchange and promiffory notes, &c. for fums of 
aor., and lefs than 5/., “ {hall bear date before or at the 
riiqe of drawing or iffuing the lame, and not on any day 
fubfequent thereto s M which implies that the fame regu¬ 
lation is not neceffary to be obferved in other bills for 
larger fums. Let us bear what objection the defendant’s 

(*) Cat. Dig. jiP. Ftii , B. 3. (*) Dngl * 

counfel 
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couafel inakes to this bill: does he mean to fay that it 

f t 4 . 

Was in abeyance* in the intermediate time between the 
UTuing of it and the date. 

. * 

« * 

L&tledale for the defendant. The bill never had any 
operation by the ctiftom of merchantSj which does not 
apply to an inftrument carrying a falfe appearance and 
deception upon Hie face of it. It was only meant to be 
taken as ifiiied at the time of«the date, and till that day 
. It was not a negotiable inftrument, however it might bind 
the drawer to anfwer for the amount to the payee or his 
executors. The indorfement then was with reference to 
the fame time, and could not have had any legal opera¬ 
tion till then $ but before that time arrived the death of 
the payee deftroyed the pofliopity of its ever becoming a 
negotiable inftrument. 

Lord Ellenb&rough C. J. What deception does the 
poftdatlng hold out ? Whoever takes, the bill before the 
day when it bears date muft fee that it is only payable at 
65 day? after that date. 4 A bill without any date 
would ftill be a good* 1 bill; then why is not tins 
as good ? The a£l to which I have referred dire&s that 
bills drawn for lefs than 5/. ihall be made payable within 
three weeks after the date \ which would have been futile, 
without prohibiting them to be poftdated. The poft- 
dating of drafts upon bankers, unlefs drawn upon bill of 
exchange ftamps, is by another a& {a) prohibited under 
a penalty, and the draft made void; and this perhaps 

■(<) Vide 48 Gto. 3 e 149. / is. In Allen v. JCr* vet, 435. lC 

V»M held that a draft on a banker poft-dated, and )(Tiled heloie the day 
of the elate, though not Intended to be uftd till that dajr, rtqu rrd to be 
(lamped by the ft.it. 31 Ctt 3 e *5. 
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may have led tp the idea that this bill was void, to whicft 
the lame obje&ion does not apply. ‘ The time of pay¬ 
ment in this cafe is certain with reference to the actual 
date. 


The reft of the Court (Grofe J. ahfeiit) agreed > 
Le Blanc JF. adding) that the very party who now fet up 
the defence, that this was not a negotiable inftrument* 
was the perfon who ifliied it into the world as fuch. 
And they held that the plaintiff was entitled to recover 
for the whole amount of the bill, for which he took hit- 
judgment accordingly. 


ITucftlay, Wallace and Others, Affignees of Anderson 

Mmjzi it. 

and Eades, Bankrupts, againjl Breeds and 
Another. 


V/here a Tale- 
net* for the 
purchale of 50 
tons of Green- 
land oil was de¬ 
livered by the 
fellers’ b. oker 


JN trover for 50 tons of Greenland oil, a verdi& was 
• found for the plaintiffs for 2200/. at the trial before 
Lord Ellenborough C. J. at Gmldhall t fubjedt to the opi¬ 
nion of the Court on this, cafe; 


chafcrs P to "be Anderjon and Eades being traders and co-partners, on 

acceptance the,r ^ February 1810, before their bankruptcy, pur- 

payabie at a chafed of Hefelton and Smithy through their brokers Day 
future day} and J ' 

they afterwards and Pierce t $o tons of Greenland oil, then lying at Grif- 
received from . ' 

the fellers an Jin’s-wharf in calks, at 44/. per ton, to be paid for by 

order on thiir , r . . . e 

wharfingers for the buyers acceptance at 4months from the expiration 01 

the 500010/50 14 days ) and the following fale-note was thereupon de- 

tons of their oil} 
yetasthecuftom 

of the trade was for the calks to be fearched by the lelfere’ cooper, and for a broker on behalf 
of both parties to afeertnin the foot dirt and water in each (for which allowance was to be 
made,) and then the calka wete to lie fi!le«l up by the fellers’ cooper at their expence j all 
which waa to precede the delivfcry to the bujer s held that the fale was not complete to 
pafs the property} but that the fillers, on the infolvency and fubfiquent bankruptcy of 
the buyers, before fuch afts done and delivery made, might countermand it* 

livered 
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ilvered to Anderfon and Eades* « Sold for Hfelton and 
Smith to Anderfon and Eades 50 tons of Greenland oily 
at 44/. per ton, in cafks, to be received at Griffin* t-wharf 
in 14 days, and paid for by the buyers’ acceptance at 
4 months frOm the expiration of 14 days. Allowance 
for foot-dirt and water as cuftomary. Day and Fierce, 
brokers. February ift, i8i0 .** 

The defendants are wharfingers add co-partners, and 
tarty on their bufinefs at Griffin*s-wharf t where the oil 
purchased was lying. On the 13th February 181b And* 
(bn and Eades applied by letter to Hefelton and Smith for 
an order of delivery of the oil j which order Was given 
as follows: ** Meffrs. Breeds and FaMcomb , Griffith* 
wharf-— Pleafe to deliver to Meflrs. Anderfon and Eades 
50 tons of our Greenland oil, ex 96 tons. February 15, 
1810. H. and S.**> The order was fent to the defend¬ 
ants’ wharf, and received by their clerk in their counting- 
houfe on the 13th of February* On the 14th, Anderfon 
and Eades being then in infolvent circumftances, the or¬ 
der was countermanded by Hefelton and Smith , and at 
the time of fuch countermand nothing had been done 
Upon the order i the oil remained in the fame ftate as at 
the time of fale. The oil has fince been delivered to 
Hefelton and Smith by the defendants. On the 4th of April 
1810 Anderfon and Eades became bankrupts: fhortly after¬ 
wards a commiflion was duly iflued againft them, under- 
which the plaintiffs were chofen alfignees, and on the 
15th of June 18 to demanded the 50 tons of oil from the 
defendants. Before Greenland oil is deliveredit is the con - 
font enfant to have the cafks fearched by a cooper employed by. 
the feller t and it is alfo the cujiom for a broker , on behalf 
hath of tin buyer and feller t to attend, to make a minute of the. 
foot-dirt and water in each cafes and the t/ffes are then filed 
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up bp the fillers, cooper at the feller's expence, and delivered ih 
a complete Jlate, containing the quantity fold ; none of which 
circumftances had taken place at the time of the coun¬ 
termand. At the time of the fale and countermand 
Hefekon and Smith had 90 tons of oil contained in 180 
calks lying at the defendants' wharf* If the plaintiffs 
were entitled to recover, the verdift was to ftand: if 
not, then a nonfuit was to be entered. 

Scarlett , for the plaintiffs, contended that the properly 
in the 50 tons of oil paffed to the bankrupts, upon the 
order for delivery to them from the fellers, received by 
the defendants, the wharfingers, on the day before the 
countermand. He compared this to the cafe of White* 
hottfc v. Frojl (a), where a fimilar order for delivery of 10 
out of 40 tons of oil ; the whole of which 'remained in 
the cuftody of the original owners $ (which order was 
made by the former purchafer of the 10 tons, and was 
accepted by the original owners, but not meafuredout by 
them |) was held to pals the property to the fub* vendees 
of the 10 tons, who afterwards became bankrupts before 
die delivery. And he endeavoured to diftinguilh this 
from Rugg v. Minett (a), which was a fale of turpentine 
in calks, by auction, at fo much a cwt.5 where the cafks 
were to be taken at a certain marked quantity; except the 
two laft, out of which the feller was to fill up all the reft 
before they wefe delivered. There the property in the 
Calks which were filled up was held to pafs to the pur- 
chafers, notwithftanding they remained’in the warehoufe 
of the feller: but it was not held to pafs in thofe calks 
which remained to be filled up by the feller, nor in the 
two left which were fold at uncertain quantities. But 


there 


(a) tfl Eajf, 614. 


(J) 11 Etp t aio. 
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there the price coaid not be ascertained till the calks 
"were filled up, the turpentine hairing been fold by the 
curt .} nor as to the two laft calks, till the a&uat mea¬ 
surement of what remained after filling up the reft: the 
fontraft therefore was not completed, for want of ascer¬ 
taining the quantity fold, which was to be done by the 
feller. Whereas here, the fale was of a Specific quan¬ 
tity, and at a certain price; and nothing remained to be 
done to afcertain either the quantity (a) or the price; but 
only it was to be meafured out by the wharfingers, as in 
Whitchoufe v, Froft it was to be meafured out by the ori¬ 
ginal owners, in whofe cuftody it remained. And as to 
the cuftom for the feller's cooper to Search the calks pre¬ 
vious to the delivery of the oil; that cannot vary the 
quantity or price of it \ and fo cannot affe& the contraA 
of Sale $ nor can the fhbfequent allowance for foot-dirt 
water, which was to be ascertained by the common agent 
of the buyer and feller. 


i8ii« 


Waiiacc 

IUtSI>«4 


Lord Ellenborough C. J. The difference between 
this cafe, and that of Whttehoufe v. Froft, is that there no¬ 
thing remained to be done by the feller in order to com¬ 
plete the fale as between him and the buyer: but here it 
is expre&ly found that Some things djd remain to be done 
by the feller which were tq precede the delivery to the 
buyer; the calks were to be Searched by a cooper em¬ 
ployed by die feller, and after the foot-dirt and water in 
each calk were aicer&ined by the broker attending on be¬ 
half of both parties, the calks w$re to be filled up by 
the feller's cooper at his expence, and delivered m a com¬ 
plete containing die quantity fold. Thefe were 
material ads to be done by the feller before the delivery 

(«) Vide Zagury V Purnell, « Gmt/. N. F. Csfc 240. 
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to the buyer: and the Courts have frequently laid hold 
of circumftances like thefe to retain the property in fa* 
▼our of the unpaid feller: and before the oil was mea* 
fpred out and thefe things were done, the delivery was 
countermanded, 


The othef Judges concurred in a judgment of nonfuit 
to be entered. 


Parnther was to have argued for the defendants. 


Tuefd/tf, 
Mjj aift. 


Doe, Leifee of Stewart, a^ainft Sheffield* 


Under a devife 
ot land to “ the 
fijft'i" of y //, 
(gent rall>), 
their littrt, tee 
mi ttranti in com¬ 
mon, apo not as 
joint tenants, 
one of three 


r J'HIS eje&ment was brought to recover one-third 
of freehold premifes at Newby, in Cumberland 
and at the laft affizes for that county, a verdi£t was 
found for the plaintiff, fubjecl to the opinion of the 
Court on this cafe 2 


lifters of J H. 
who alone fur- 
Vived at the 
time of the dp - 
v.fe made, and 
who a|fo fur 


Jacob Htnd being feifed in fee of the premifes, by his 
will duly executed, dated 17th of March) 1802, “ gave 
f‘ and devifed them unto the fillers of John Howard, to 


vived the tefta- u hold the fame, to them, their heirs and afligns for 
tor, if entitled 

to take the *« ever, as tenants in common, and not as joint tenants.’* 
W> But even if He alfo gave and devifed unto Jofeph Scott all that his 
mly entitled to ^ rce ^ 0 ^ meffuage qnd tenement at Baldwmholm , in the 
• mo«tyoI^ her f kar ‘^ 1 Orton ifl the county of Cumberland s and alfo 
SduewnMnot ot ^ er hi$ mefluages, tenements, and dwelling-houies, 

have none to with their rights,, members, and appurtenance?, in Ma~ 

the heir at law. 


as in cafe of a 

lapfed devife ; which fuppofra the deceafed lifters to have been once capable of hiking un¬ 
der the wilt; hut to the refiduary legs tie, to whom was devifed certain other landi, “ and 
alfo all other the teftator's lands, tee. not therein before difpofod of. See , and all other 
lua real and perfonai eftate whatever whipta lie might be p*qeff.d of or entitled to," See. 


ryport; 
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and all other his real and perfonal eftato whatfoever, 
which he might die pofleffed of or any way entitled 
unto: to hold the fame, to him, his .heirs, executors, 
&c. for ever: fubje& neverthelefs and charged' (inter 
alia) with the payment of the debts and legacies thereby 
given and bequeathed, and particularly fpecified. And 
amongft other legacies, he gave and bequeathed unto 
the children of Mary Stewart , deceafed, late wife of 
John Stewart, (father of the leiTor of the plaintiff,) 250/. 
to be equally divided amongft them, {hare and (hare 
alike. And alfo bequeathed to the children of Robert 
Mojley 20/. to be equally divided amongft them, {hare 
and {hare alike. A copy of the will accompanied the 
cafe {a). Previous to the making of the will there had 
been three lifters of John Howard ; but, at the time of 
making the will, one only, Sarah the wife of Paul 
Dyfon , was living. The teftator died feifed on the 7th 
of April 1803, without iflue ; when Paul Dyfon and 
Sarah his wife, the foie furviving lifter of John Howard, 
entered into poffeliion, and afterwards conveyed the pre* 
mifes in queftion to the defendant. The teftator’s father 
had two fillers, Abigail Hind , and Mary Hind, who, 
upon the death of the teftator without iffue, became his 
co-heirefles at law. The leffor of the plaintiff is the 

(1) Parti of the will, not originally inferted in the cafe, having been 
referred to by the Court, I have inferted thofe parti. 
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ryport ; and alfo all other his freehold meffuages and 
tenements, lands, hereditaments, and premifes, what* 
foever and wherefoever the fame might be, which he 
was in any manner entitled nnto or interefted in, and 
not therein before difpofed of: alfo all his parts or {hares of 
ihips, &c.: alfo all his ftock in trade, debts, &c. bonds, 
leafes, mortgages, and all other fecurities jjjpr money; 
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grandfon and heir at law of Abigail Hindi and John 
Howard i mentioned in the will, is the fon and heir at 
l*w of Mary Hind* The leflor of the plaintiff claim* 
one-third of the premifes in queftion as co-heir with 
John Howard of two-thirds thereof. The queftion was, 
Whether, under the above devife, Sarah Dyfon , the foie 
furvlving lifter of John Howard at the time of making 
the will, was entitled to the whole of the premifes de- 
vifed, or only to one-third ? And if to one-third only, 
whether the lefTor of the plaintiff 1 , as one of the heirs at 
law of the teftator, was entitled to one-third, or Jofiph 
Scott the refiduary devifee ? If Sarah Dyfon) under the 
faid devife, were entitled to one-third, and the heirs at 
law to the remaining two-thirds, the verdift was to 
ftand: but if the refiduary devifee were entitled to the 
faid two-thirds, or Sarah Dyfon were entitled to the 
whole, then a nonfuit was to be entered. 

Littkdalc for the plaintiff*. The firft queftion is whether 
under the devife to theJifters, generally, of J. Howard) 
Sarah D)fon, the only furviving lifter living at the time of 
making the will, was entitled to the whole, or only to 
one-third. By dire&ing the lifters to take as tenants 
in common , and not as joint tenants) the teftator manifeftly 
intended that the three, who were once living, ihould 
take foveral eftates or {hares, which were not to go over 
from the one to the other. He ufes the term Jijlers in the 
plural, which (Hews that he meant more than one to 
take. [A* Blanc J. The ufe of that term would be fa- 
tisfied if he believed that two of them only were living: 
why then is it to be fuppofed that he intended Sarah 
Dyfon to take a third only; why not a moiety?'] No further 
fa&s could be colle&ed than what are Rated; but as 
t7 there 
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there had been in fa£fc three lifters, and it does not Ap- |8u* 

pear that he had been informed of the deathof either, ^ 
it muft be prefumed that he believed them all to be Leffee of 

.. $TSWAiT, 

itill living, and intended accordingly to leave this eftate l' 

to them in thirds. 2dly. If the two-thirds were undif- 
*pofed of, they would not go to the refiduary devifee, be- 
caufe he was only to take what was ** not therein before 
difpofed of and die teftator confidered diat he had 
before difpofed of the premifes in queftion to all the 
fitters of J, Howard, though it turns out that only one 
of them can take her fliare. The cafes of Wright v. 

Hall (a), Roe v. Fluid (*), and Doe v. Sheffield (c), are 
in point againft the refiduary devifee, and in favour of the 
heir at law. Sprigg v. Sprigg (</), and Jackfon v. Kelly {e) t 
this to.be the general rule as to the real eftate. 

Here indeed there was no perfon to take at the time of 
making the will, which is the only diftin&ion between 
this and the cafes in Fortefcue s but that cannot alter the 
effeft of the devife to the refiduary devifee; as the inten¬ 
tion of die devifor, with refpe& to him, muft be the 
fame, whether the particular devifee were alive or dead 
at the time. 

Raley, contra, contended that the furviving lifter of J* 

Howard took the whole eftate; either affuming that the 
teftator was ignorant of the real ftate of Howard s 
family, or upon the legal effect of the words of the de¬ 
vife. In the firft view of the cafe, the teftator could 
not have looked fo much to the particular individuals as 
to the clafs of relations whom he meant to benefit $ and 
fuch a general intent has, in many cafes, been carried 

* (a) Ftrttf. 18a. (H /*• 184. (0 

. (4) * V’trn. 394. \t) 1 Ftf. x8 J. 

into 
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1811. into effeft, notwithftanding a defective defcription of 
the perfons who were to take under it. As in Stebbing v. 

IdTee of Walkey (a), where the refidue of dock was deviled in 

STIWAiT, 

. / truft " between the two daughters of T. 8 ., in ’ equal 
SRcrrisut, |^ ares ^ gyring their lives; and if either died, then to 

pay the whole to the furvivor during life; and if both 
died, then the whole to fall into the refidue T. S. 
having in fa& three daughters, all were held to take 
equal ihares. That was decided upon the authority of 
Scott v. Fenhoulet , in 1779, where a. legacy was'given to 
Captain Compton and each of his two daughters, if each 
or either Ihould furvive Lady Chadwick. And Captain 
Compton having more than two daughters, all were held 
to take equally. In Garth v. Merrick (b) there was a be- 
quell of a refidue to the teftator’s grandchildren by 
name; but the name of one of them was repeated, and 
that of another omitted ; yet all took equal Chares. In 
Tonkyns v. Tonkyns (c) four children were let in, though 
the bequeil was to three only. But confidering it, not as 
a cafe of miftake, but on the legal effeft of the words, 
they mull be read “ filler or jfifters,” or « fuch filler or 
fillers of J. H. as lhall be living at the time of my 
death.” As where in Finer v. Francis (</), one be¬ 
queathed money to the children of his late filler, &c, 
with the refidue over; and at the date of the will there 
were three children living, one of whom died in the life¬ 
time of the tellator; the two furvivors were decreed to 
take the whold. The Mailer of the Rolls confidered 
that the tellator meant that the children of his fillers 
who were living at his death ihould take the whole ; 

(«) %Bn.Cb.Rtp. 85. (b) iBro.Cb.Xtp, ji. 

CO Cited a># 260. (d) s Brt. Ck Rep. 658. 

which 
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which would equally hare held, though one only had fur- 
rived. Then, confidering the cafe in that view, it comes 
within the decifion of Crooie r. Brooking (a), which was 
money bequeathed after A C.’a death, to go amongft her 
fifths children as (he (hould adrife. The fitter had fix 
children at the death of the teftator, but only one child 
living at the death of A. C., who died-without leaving 
any directions: and it was held that the furviving child 
(hould take all. The direction of the teftator in this 
cafe, that the fitters (hould hold as tenants in common, 
could only be taken to apply, if there were more than 
one, to regulate the fucceflion between them: fuch 
words Have no effeCt where crofs remainders are implied. 
If two of the fitters -had furvived, it cannot be doubted 
but that they would have taken the whole : and yet that 
would equally deftroy the argument that each of the 
three fitters were intended to take diftinCt eftates. B J 
the fubfequent bequefts of fums of money to be divided 
between the children of Mary Stewart, and the children of 
Robert Mojley , the teftator alfo (hews that he did not re¬ 
gard the individuals fo much as the feveral families, 
clafles, or deferiptions of legatees *, which argument of 
nofeitur a fociis had weight with Sir Thomas Clarke, 
Matter of the Rolls, in Loveday v, Hopkins {b). If the 
furviving fitter do not take the whole, the difficulty 
which the Court have fuggefted arifes, as to what part 
(he is to take; for it cannot appear whether the teftator 
knew of the death of the two others or only of one. 
But adly, If (he only took one-third, the refiduary de- 
vifee would take the remaining two-thirds, and not the 
lieir at law. The cafes cited in favour of the heir were 
al| cafes of lapfed devifes by the death of the particular 
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Littledale> in reply, as to the queftion whether the fur- 
viving fitter fliould take the whole, diftinguiihed this from 
the cafes cited by Paley, as concerning real and not per- 
fonal eftates: and even in the latter cafe, the Matter of 
the Rolls faid, in Stebbing y. TValkey (b), that he only 
yielded to the authority of the cafes, and not to the 
reafon of them. Crook* v. Brooking (c) was alfo a cafe of 
perfonal eftate. Here there could have been no crofs 
remainders j and therefore that argument does not bear 
againft the heir. Next, as to the (hare the funriving fitter 
(hould take; whether a moiety or only one-third ? 
Stri&ly (he isionly entitled to one-third, that being ac¬ 
cording to the true ftate of the family at the time of the 
devife j but taking it more favourably for her, with 
reference to the laft ftate of the family,, which the tef- 

If) WJBn % 997. ( 4 ) %Bn.Cb. Rtf. if, (c) 9 Mr* 106. 


devifee in the lifetime of the teftator: end in MorrU v« 
Under down (a), one of the rules for afcertaining when 
the heir fliould take is,“ that where a teftator in his will 
has given away all his eftate and intereft in certain lands, 
fo that if he were to die immediately nothing would re¬ 
main undifpofed of, he could not intend to give any 
thing in thofe lands to his refiduary devifee/’ Then the 
eonverfe of that muft hold in favour of the refiduary de¬ 
vifee : and here it is clear that if the teftator had died 

immediately after making his will, and the then furviv- 

• 

ing lifter only took one-third, there would have been a 
refiduum of the other two-thirds undifpofed of: and 
therefore they would go to the refiduary devifee, to 
whom the refiduum is given in the moft ample 
words. 


tator 
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krtor, confidently with the nfe of the word fillers, might 
have had in his view, (he would at mod be entitled only 
to half. 

tiOrd Ellekborough C. 5 . Though no cafe has been 
cited which in terms correfponds with this, yet, looking 
at the will itfelf before us, I have little doubt in faying 
that the teftator intended to devife his eftate to the fe- 
veral objefts of his bounty in clafles j taking the chance 
of there being a greater or lefs number of perfons in 
each dafs i and meaning that if there were more than 
one individual of the fame description, they (hould all 
take equal (hares j if only one, that one lhould take the 
Whole given to that dafs or defcription. He begins by 
deviling the premifes in queftion to the firft dafs of per* 
fons whom he meant to favour, by the general defcrip- 
turn of “ the lifters of John Howard the probability 
is that he did not know precifely whether there exifted at 
that time one or more perfons of that defcription 5 for 
he mentions no one nominatim. The fame obfervation 
applies to the fubfequent diftribution of his perfonal ef¬ 
tate to other obje&s of his bounty : he names none, but 
fpeaks generally of the children of Marj Stewart and of 
the children of Robert Mo/ley, to whom he bequeaths 
certain fums to be equally divided amongft them, 
(hare and ihare alike: and yet there is no doubt but 
that if only one of each dafs had been living at the tef- 
tator’s death, that one would have taken the whole of 
what was bequeathed to the fame clafs. It was fo held 
in Crooke v. Brooking, in 2 Vernon. We may therefore 
take it as the canon of this teftator’s intention, that he 
regarded the obje&s of his bounly, as he has described 
them, generally, in dalles. It cannot then be difputed 

but 
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but that Sarah Dyfon, the farming After of John Howard, 
at the time of making the will and at the deceafe of the 
teftator* muft take fame portion of the devifed premifes} 
and if (he be not entitled to the whole, what part is (he to 
take} a third, or the half ? Suppofing there had been ten 
fifters originally, and fame of them had died, were the 
reft to have taken only each a tenth; or could he have 
meant that the clafs faould have lefs when reduced to 
one only ? The fcope of the will (hews that he looked 
to the clafs, and not to the number of individuals who 
might happen to compofe it. Then Sarah Dyfon , the only 
farviving lifter at the time of the teflator’s making Ms will, 
and at his death, who then reprefented the whole clafs, 
muft take the whole eftate devifed to her clafs. But 
even if Sarah Dyfon were not entitled to take the whole, 
the heir at law could not be entitled to any part of the re* 
fxdue undifpofed of : for this is not the cafe of a lapfed 
legacy ; but the refiduary devifee is to take « all other 
his lands, hereditaments, and premifes whatfoever and 
wherefoever, not therein before difpofed of, 8 c c., and all 
other his real and perfonal eftate whatfoever,” &c. iri 
the moft comprchenfive terms. Then admitting the law 
to be as ftated in the cafes cited on the part of the heir 
at law, with refpeft to lapfed legacies; this" is not a 
lapfed legacy. A dcvife is faid to be lapfed where the 
devifee dies in the intermediate period between the mak¬ 
ing of the will «nd the death of the teftator: but hefre 
the onl^exifting perfon, capable of taking under this de- 
fcxiption in the will at the time of making it, continued 
to exift after the teftator’s death. ‘When therefore the 
teftator gave to, the refiduary devifee all his real eftate 
not before difpofed of, he meant to give him all that he 
had not before given to the lifter or fifters of John 
fa Howard . 



in the Fifty-first Year of GEORGE III. 

Howard. In either way then of confidering the will, the 
plaintiff is not entitled to take: either the furviving 
After, reprefenting the whole clafs of “ (he lifters of 
John Howard , u would take the whole eftate; or if not 
the whole, the refidue which (he did not take would go 
over to the refiduary devifee. 

Grose J. concurred in the fame opinion. 

Le Blanc J. The leffor of the plaintiff cannot fuc- 
ceed on either ground. It is clear that the teftator in 
deviling the premifes to * f the lifters of John Howard, n 
generally, ufed the term JiJlers to denote that family as it 
was at the time of making the will, which is the time to 
look to. There was then only one fifter living : before 
that time there had been three, but two had died. And 
that has thrown a difficulty on the plaintiff's counfel to 
lhape his argument, in contending what portion the fur¬ 
viving filler Ihould take; whether a third, or a moiety. 
Under this general description, if there had been other 
lifters of John Howard born after the making of the 
will, who were living at the time of the teftator’a death, 
all would have {hared the benefit of the devife (a). 
Whether there was a capability of more being bom at 
the time of making the will does not appear by the ftate 
of the cafe: but the cafes cited Ihew that the Court will 
conftrue the colle&ive words , fibers, children , &c., as 
denoting the family , fo as to take in one and all who fall 

(a) Vide Gothland v. Mayot, ft Veen. 105. Coek v.Ccot, ih 545. /Veld 
v. Bradbury, 1 b. 705. Stanley v. Baker, Afar, lift ; and Bateman v. 
Roach, 9 Mod. 104. When a limitation over baa been to children, ge¬ 
nerally, it has been held to include fuch as had come in efle after the 
teftator'* death, and before the limitation over took effefi. Vide £//i- 
Jtn v. ditty, 1 Vef. 114. and Baldtmn v. /Carver, Cnvy. 309. 
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l$ih Udder thofe refpe&ive defcnption*. Bat on the othejr 
point aUo, St would be clear that if th^ furviving fitter 

Dak 

I tf h. o£ did not take the whole, the property undifpofed of would 
* ***/ ** P*& ^ this cafe by the refiduary devife: for fupppfing 

SirtrriEi.». tt not to go to the only furviving fitter, it was not dif- 
pofed of at all at the time of making the will; and then 
it would pafs asthcrefidue not before difpofed of In the 
will to . the refiduary devifee. Therefore this is not 
like the Cafe of a lapfed legacy, which fuppofes a legatee 
once capable of taking under the will, but dying before 
he could take. Befides, the words of the refiduary de¬ 
vife in this cafe are much ftronger than merely palling 
what was not before difpofed of ; for afte&hofe words, the 
will (a) proceeds “ and all other his real and perfonal eftate 
whatfoever which 1 may die poflefied^of or anyways en¬ 
titled to i* thofe words mark the intention of the tef- 

• * 

tutor more Strongly* even than the firft words* But if it 
had retted on the former words only, I Humid have 
thought that all that did not pafs to the furviving fitter 
would go to. the refiduary devifee. * "* 

Batlet J. I agree that the furviving fitter is entitled 
to tate the whole* It is faid that the teftator contem¬ 
plated to divide the eftate between the three fitters, and 
that each ttiould only take one-third in feveralty, without 
the benefit of furvivorlhip: but that does not appear \ 
for it is left to “ the fitters,” generally, not by name: 
and it is not even ftated t^at the father and mother of 
John Howard were dead $ and if not, there might have 
been more fitters of Jdhn Howard bom after the making 
of the will. If Indeed the property had been left to 

(«) Thcfe words, which were read from the soil, were not originally 
inlhtcd in the cafe. 

them 
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y them by name (a), as tenants in common, no doubt if x8ii. 
one of them had di$d before the teftator, her ftxare 
would hare gone over: but where it is left to perfons, Left* of 
generally, under the ctafs or defcription of Jifters, children, St,W41T » 
or the like; and there may be additional fillers, children, twain. 
&c. after the will is made; there, whoever anfwers die 
defcription at the # death of the teftator will take under 
fuch a devjfe. If, in cafe the devife had been to the 
three fillers as joint tenants, all three being living at the 
. time when the will was made, and two of them had died 
before the teftator, Hill the furviving filler would have 
been entitled to the whole {b) 5 and if a devife to fifters, 
generally, be considered as attaching on fuch as aq» 
fwer to the defcription at the death of the teftator; I 
do not fee how the want of knowledge by the teftator of 
the death of the two at the time of making his will, 
which the argument *for the plaintiff fuppofes to have 
been the fad, fiiould prejudice the filler who alone fur- 
vived at that time. Then, as to the other point; fup- 
pofing the furvivor not to take the whole; if in fad the 
teftator had notdifpofed of the refidue, though he might 
think that he had, it would pafs to the refiduary devifee 
under the words of the devife to him. 0 

A nonfuit to be entered (c.) 

* 

(«) Vide Page 7. Page, % P. Wmu 489. and a Stra. 820. and Mm v« 

Man, 2 Stra. 905. 

(6) Vide Cart. 4. and 3 Bef. Sf Pall. 16. 

(e) Vide 1 Rep. 100. in Sbelly'% cafe « The rule of law it that if an 
eftate be limited to two, the one capable, and the other not capable } ho 
who la capab'e (hall takt the whole j M the cafea are agreed in 17 Ed. 3. 
to. 29. and 18 Ed 3. 59. If’a man give land to one et primogenlto 
Alio 3 if he hath no fon, the father takes tfre whole.’* This fuppofci a 
joint tftate limited to the two. Vide Edlejlene 7. Speakt, s. I tow. ft. It 
to otherwifc If feveral eftate* bo limited to two hj mw> 
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fflujThaving^ T® declared upon a fpecfol agreement in 

agretd “ Each c ' v writing, dated 17th of April 1809, made between 
thetnwMithe . hfyifelf and the defendant, and feveral others by name, 
tndewary^oftiL part-owners of a flip ; whereby tiny and each and every of 
the ftipftou!8 *^ em nghe to and with the others and each and every of 
proceed «n a ^ht others , among other things, that the (hip ihould pro- 

certain voyigCf # 0 w . 

wafer the *xtiu- ceed on a voyage to the Weft Indies , and ihould founder 
*Unt!tnlrf* m 'the exclujtvc management atid ( control of the defendant , as 
huiband thereof, without any interferences that he 
2tu«?» a/*// repair, fit he? out, and fupply her with all fuch 

emmtpuidit ftores as he thought expedient for the faid voyage's and 

fHAdt w tod jStd ♦ 

jhpandbtr tm- that each q£ the parties Ihould, on the defendants re- 
neatprjfiu be queft, advance and pay him a proportion of all fums he 
portion, might flunk neceflary to be expended, &c.-, and that all 
tbvgiifti* lofles, charges, and expences ihould be borne by all the 
djnyof^Klag j, ar ties in like proportion. And fliat after the (hip re¬ 
count k caft ( turned from her voyage a full account Jbould he made out 
ftSband ; and of the Jmd Jhip and her concerns , and the neat profits 
Iho^d be divided according to the proportions in the faid 
ihip, after deducing all charges and expences. The de- 
c ^ ara ^ on ^ ien » a ^ ter ft®tmg mutual promifes to perform, 
abk time after alleged, that in purfuance of the agreement, the fiiip 

turn,anaftion proceeded on her voyage ( to the Weft Indtes x and re- 

ilponlheagiee! turned on the lit of September 1809, and was during all 
?Sspirt- h t *{ ne un ^ er the exclufive management and control of 
owner*; though the defendant, as huiband thereof, without any inter- 
in term* that ferente: that the defendant repaired and fitted her out, 

were or could and fupplied her with (lores for flip voyage, and after- 

uSnedbSmtlin war ^ 8 received the proceeds of the voyage, ^gd djat the 
action for that ii matter of jlefcncc. * seat 
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peat profits thereof amounted to 4000/.; and that the 
plaintiff's proportion, as part-owner, amounted to 

100/. 8/. 3 d. : of all which the defendant had notice. 

> * 

And it was then and there the duty of the dfendanty ar 
Ifujband of the faid Jbip , to make out a full account of the 
faid Jhip and her concerns ■> and to divide and caufe to be 
divided the neat prbfits, according to the proportions in 
the faid (hip, after deducing all charges and expences: 
yet, tliat the defendant had not made out a full account, 
or any account at all, of the faid fhip and her concerns 
in the faid voyage ; nor had he divided the neat profits in 
the (hid fhip, dftcr deducing all charges and expences ; 
although the defendant was requeued fo to do, and a 
reafonable rime for that purpofe has long fince elapfed. 
There was a fecond count to the fame effedl, only 
Rating the agreement to be made between the plaintiff 
and defendant, and other perfons, not naming them. 
To thefe the defendant demurred, and afligned tbefe 
fpecial caufes of demurrer: 1. That the plaintiff and 
defendant were, with certain other perfons, part-owners 
and partners in the (hip, and that the a&ion is brought 
on a parinerfijip account relating to it. 2. That otliA" per¬ 
fons were jointly interciled in the agreement, who ought 
to have fued jointly with the plaintiff, and that the plain¬ 
tiff ought not to have fued alone for the alleged breach of 
the agreement in not making out a full account of the 
(hip and her concerns. 3. That it does not appear by 
the agreement that it was- the duty of the, defendant to 
make out a full account of the* fhip and her concerns, 
and to divide the neat profits according to the proportions 
in the fhip, after deducing all charges and expences. 
4. That*‘'by reafon of any duty relating to a part- 
nerfhip in the fhip, Independent of the agreement, the 
Vol. XIII. "* 0 0 2 defendant 



CASES in EASTER TERM 


54«f. * 

V 

6wit«n 

Con. 


* 

defendant is not liable to an a&ion at law. 5. That it 
does not appear that by reafon of the defendant’s having 
been Ihip’s hulband in one voyage, it was his duty to 
make out a full account jof the lhip and her concerns. 


which might comprehend accounts of feveral voyages. 
6 . That it does not appear that the defendant had the 
means of making out a full account 6f the {hip and her 
concerns, and of dividing the neat profitsor that the colls 
and charges of the'lhip and her concerns were ascer¬ 
tained fo as to be dedu&ed. 7. That die defendant was 
not bound to divide die neat profits of the jaid profits, 
and did not agree to do the fame; although he might be 
bound and have agreed to divide the neat profits of the 
{hip and her concerns. 


F, Polioeh , in fupport of the demurrer, firft relied on 
the objection, that it appears upon the face of the decla¬ 
ration, that there are other perfons who poffefs a joint 
intere^ with the plaintiff in the fubje&-matter of this 
agreement, the breach of which is complained of, and 
who therefore ought to have joined in this a&ion againlt 
the defendant as (hip’s hulband, for not accounting; fup- 
poling he was anfwerable at all for the breach as all- 
Ieged. As in Ecclefion and Wife , Executors of Cqfile , v. * 
Clip/bant (a), it was held, that though a covenant be joint 
and feveral in the terms of it i yet if the intereft and 
caufe of a&ion be joints the a&ion mult be brought by 
all the covenantees, A joint and feveral covenant muff 
be* underftood to be joint wherever the intereft is joint, 
and feveral where the intereft is feveral. Now here, as 
between the (hip’s hulband and the other perfons in- 
terefted in the adventure, until the account taken 

(a) Stunt. 

a 


and 
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and ¥ the feveral (hares of each afcqrtaijied^ tliere WBjTf! so * 
Several juiterefts, but only one joint intqreft j there wad 
on]y to be one account, not feveral accounts j and all 
were alike interefted in die ftateroept of the account tp 
be made. [lord Ellenborwgh C. J. Each might have a 
ftveral iptereft in the making out of the account by 
which his lhare t was to be ascertained, before an actual 
divifion made of the profits of the adventure? The co¬ 
venants are not only feveral m the terms of |he inftru- 
ment, J)ut it appears to me that they were meant fo tQ 
be. r &» Elam J. In jhe $afe cited there was clearly ^ 
joint damage.] As to all the reft of the world thefe 
parties were clearly joint tenants and partners till an ac¬ 
tual divifion was made, tfpon covenants of this kind it 
is ufual to make out only one general account, which is 
fubmitted to the infpe&ion of all* 

Lord Eixenbo&ough C. J. Each of the adventurers 
was to derive from the (hip’s huiband the account of the 
(hip’s proceedings; what had been difburfed, and what 
(he had earned \ in order that he might have the means of 
afeertaining the amount of his own (harp. Is it not then 
reafonable that the covenant to account ihould be fe- 

' t 

veral ? There could indeed be np account of the neat 
profits, nor could any divifion of the neat profits be 
made, until the period arrived when the charges and gains. 
of the voyage were afeertained | but before that divifion 
was to be made, each would be entitled to have an ac¬ 
count $ and whether qfuai or not, it » very reafonabl*' 
that he ihould. The objelfc of the covenant feoms tQ 
foye been prevent a Cuit in equity, 

t * i 

Op 3 
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Bayley J.. If the covenant to account were not fe* 

veral, then the (hip’s huiband (hewing the account to 

any one of the adventurers would be an anfwer to an ae-j 
1 ■ 

tion for not (hewing it to any other, and all the others 
might remain in Ignorance of it. 

. ad Obje&ion. That though the declaration alleges 
that it was the duty of the defendant , as (hip's hu(band, to 
make out the account, yet the agreement itfelf dated 
does not import fo much: it only dates that “ a full ac¬ 
count ihould be made out ” but it does not require this to 
be done by the defendant. A bill in equity, or an a&ion 
of account, would be the proper remedy, and not this 
a&ion. The declaration fhould at lead have charged, that 
in confideration that the defendant was (hip's huiband, he 
had engaged to make out an account.; but the terms of 
the agreement impofc no fuch duty on him. 

\ 

Lord Ellenborough C. J. The duty refults from 
the whole of the agreement. The perfon who was to 
have the exclufive management of the concern, and who 
<■ alone could have the information neceflary for the pur-, 
pofe, mud be the perfon, who, in the contemplation of 
the parties, was to make out the account; and that is the 
defendant, the (hip's huiband. 

w 

3 d Obje&ion. A difference is made in the decoration 
between an account of the proceeds of the voyage , and of 
the (hip and her concernsi generally ; but the agreement 
does not impofe any fuch general duty on the defendant, 
^ut only in refpeft oF the voyage in contemplation. 
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Lord Ellenborough C. J, The concerns of the (hip 
mull be taken to be with reference to the voyage. As 
between the parties to this agreement, die (hip had no 
concerns but with reference to the voyage. Le Bland . 
It is fo limited in the terms in which the breach is 
laid. 

4th Obje&ion. It is not averred that the charges and 
expences were or could have been fettled at the time of 
the a&ion brought; without which the account could 
not be made out, nor die neat profits afcertained or di¬ 
vided. 

Lord Ellenborough C. J. The neat profits mult 
mean after all charges and expences deduced: the 
plaintiff claims no more: the (hip’s huiband has been 
* ftruggling to evade the duties impofed on him by' the 
agreement. 

Per Curiam , Judgment for the Plaintiff*. 

Abbott was to have argued for die plaintiff*. 
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Wright and Another againft The Inhabitants of 
the Lath of St. Augustins, in the County of 
Kent. 


In following up rpHE penalty of ioo/. having been recovered (a) in 
tion to its con* this a&ion of debt, upon the ftat. 19 Geo. 2. c. 34. 
under the fta* / 6., by the executor of a revenue officer, who was killed 
Cry, 0 / G« e » l . nd ' m tbe purfuit of a fmuggling boat by a (hot fired from 

e. 16., which 
the fubfequent 
flatute of the 
X9G10. *.r. 34. 
refers to and 
adopts as the 
mode of pro. 
ceeding in cafe 
of a penalty re¬ 
covered by the 
executor of a, 
revenue officer 
kill d in the 
purfuuofftnug* 
glen, againft 
the inhabitants 
of the hundred 
(or of a lath in 
Kent,) it is fuf. 
ficient for the 
filer, ff, to whom 
the writ had 
been delivered, 
to return, even 
after the expira* 
tion of 60 days 
given him by 
the aft to return 
the writ, that 
lie haddt livcrcd 
it to the judices " 

4 of the peace of the hundred, &c. (whoare charged with the duty of dircfting the levy on the 
Inhabitants,; and that they had done nothing upon it s and the Court will not thereupon 
attach the iheuff for not returning the writ j |>ut the ne^t proceeding Is againft the magif- 
Uatec, to ohlige them to dd their duty. 


the ihore ; and that ftatute dire£ling that the damages 
and cofts recovered (hould be levied by the ways and 
means and in the manner and form prescribed by the 
ftatute of Hue & Cry, 8 Geo . 2. e. 16.; proceedings 
were taken to levy the amount accordingly. The 4th fec- 
tion of the ftat. 8 Geo. 2. cna&s, that in cafe the plaintiff 
(in the a£tion againft the hundred) (hall recover judg¬ 
ment, “ no procefs of execution (hall be ferved on any 
“ particular inhabitant of the faid hundred, or any fran- 
“ chife within the precinft thereof, nor on the faid high 
“ conftable; but the (heriff, or his officer, ihall upon 
«* the receipt of any writ of execution to him directed 
“ in purfuance of the faid judgment, (inftead of ferving 
«* the faid unit on any inhabitant) caufe the fame to be 
« produced and (hewn gratis unto two juftices of the 
<f peace of the county, riding, or divifion, (one of 


(«) This was fyoken of as the fame caufe which had.cpme kfere the 
Court on another point'} vide Grofvtntr, Exttutor of ElUs, v. Tit fame 
Defendants, i% Eeffi t % 44.} but no explanation was givpn as to the differ* 
ipce of runes* 

V ll. 


i 
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“ the Q.) and refiding within the faid hundred, or sear 
« unto the fame; who (hall thereupon with all conve- 
“ niet fpeed caufe fuch taxation and affeffinent to be 
“ made, and to be levied and collected in fuch 

i 

“ as is prefcribed by the ftat. 27 Eliz. c. 13. &c. And 
« the fums of money fo to be levied and collected (hall be 
«< paid over and delivered by fuch officer or officers, as by 
« the faid ftatute of Elizabeth are to levy and colled the 
« fame, within ten days after fuch colle&ion, to the 
“ (heriff of the county wherein the robbery (hall hap- 
« pen, to the ufe of the plaintiff in fuch a&ion,” &c. 
By the 5th fed ion, the money fo paid to the fheriff is to 
be delivered over by him to the party entitled, without 
fee or deduction whatfoever. And by f, 6. “ that fuf- 
« ficient time may not be wanting for fuch taxation and 
« affeffment to be duly made, and for the money to be le- 
« vied and colle&ed thereupon, after fuch writ of execu- 
« tion (hall be (hewn to fuch juftices, and before the 
« (heriff (hall be obliged to make a return thereof; no 
« (heriff (hall be required to make any return to any 
« fuch writ, &c. until after the expiration of 60 days 
« next after the day whereon fuch writ (hall be delivered 
« to the faid fheriff, who is required to indorfe on the 
« back thereof the day on which he received the fame.* 
In this cafe the writ had been delivered to the (heriff of 
Kent ; and more than 60 days having elapfed without any 
levy made, the (heriff was ruled to return the writ} and 
he returned, that he had delivered the writ gratis to the 
juftices of the peace [a), gee., and that they had as yet 
done nothing upon it. 


i8m« 


Weioar 

Tbt&jteHtaais 

of 

The Lath of St. 

AVOOtTIMB, 

Kimt. 


The Attorney-General thereupon now moved for an at¬ 
tachment againft the (heriff; contending that the ftatute 

(«) The jurifiUOion of the cinque poiti, within which the faft hep- 
peqcd| has an cfflofiyi conyniffion of the pccc*. 


meant 
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WaioaT 

TbSIfcbabitantf 

of 

The Lath of St. 
4*ovitiiis, 
Kwt, 


meant to throw upon him the talk of putting the magif¬ 
trates in motion to levy the money as required by the 
aft, and not upon the plaintiff in the aftion, who was 
only direfted to look to the IherilF for the receipt of die 
money; however hard it might be upon the IherilF who 
had no ordinary control over the magiftrates, but muft 
apply to this Court to compel them to proceed. 
\Le Blanc J. The ftatute has not pointed out what me¬ 
thod the IherilF is to ufe with the magiftrates to aid the 
execution of the writ. Bayley J. Is not this like the 
cafe of a writ ilFued in the firft inftance to the IherifF 
which is to be executed in a particular liberty: the Ihe- 
riff's return of mandavi ballivo, qui nullum dedit re- 
fponftim, is fulHcient as to him.] The legillature feems 
to have given the IherilF fo long a time as do days to 
make his return, foT the purpofe of giving him time to 
fet the magiftrates in motion : but if he were not to be 
refponfibleat the end of that time, but the plaintiff in 
the aftion was to look to the execution of the writ by 
the magiftrates; confidering the IherilF as a mere inftru- 
ment to hand it o\er to them and not to be further re- 
fponfible; the legillature would rather have given an 
earlier day than ufual to the (beriff to make fuch a re¬ 
turn as he has now made. 


Lord Elj,enborough C. J. The law having impofed 
on the fhcriff the necelfity of afting through the me¬ 
dium of certain magiftrates over whom he has a very* 
imperfeft control) it would be too much for the Court 
to punilh him for the negleft of others. The duty of 
the (heriff in the firft inftance is to hand over the wnt 
tp die juftices of peaee, and to put them in motion as 
fas'as he can. This he has done. If the next fet of 
perfons charged with the execution of the writ be ne¬ 
gligent 
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gligent in the duty impofed upon them *, upon a proper 
eafe made out againft thofe perfons, we ihould aft upon 
them as the cafe required: but it would be too hard to 
vifit their negleft upon the iheriff. You may proceed 
againft them by an application for a mandamus, or by 
a more penal courfe, if the cafe will warrant it, and you 
(hall be fo advifed. 


i8tt. 


Whisht 

• ThtiohSLia 
of 

The Lath of St. 
Augustin*. 
Kivt. 


Per Curiam 9 Rule for an attachment 

againft the (hcriff re- 
fufed. 


Judge againft Morgan and Another. 


Tutfdsy, 

MajuA. 


T^HIS was an aftion on the cafe againft the defendants 1“ aOion for 

JL malic oufly, tc&% 

for malicioufly, and without reafonablc or probable amftmgand 
caufe, arrefting and holding the plaintiff to fpecial bail ^ bail, 

for 340/. upon a writ fued out of this court; in which de C 7aut!on! e in 
the declaration, after ftating that fuch proceedings were 
had in the faid fuit, that the then plaintiffs (the now dc- default in to. 

fornitr dfiiooi 

fendants) were ordered by the Court to enter the iffue Rated that «it 

, w is thereupon 

before joined therein on a certain day, and that the confulwcd that 

fame day was given to the then defendant (the now plain- tlih ftouKke 

tiff), aveired that the then plaintiffs, though called, came 

not, but made default at that day, and did not enter the tl ?* t the y 

1 tbttr fluigtt t$ 

faid iffue fo joined in the faid fuit: ** and thereupon it froficute ihould 

be in mercy,” 

was confidered by the faid Court of B. R. that the then *c.j it u no 
plaintiffs ffiould take nothing by their faid writ, but that ance it the re. 
they, and their pledges to profecute t ihould be in mercy, JJJiESlte 
and that the then defendant fhould go thereof without JSUJJSjJa 
day, &c f : as by the record and proceedings thereof 

&c , for thefe 

words rmy be rrjefled as furplufage, (he fubftan^e of the allegation being the difeonunu* 
ance ot the A»mer fuit., 

&C, 
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frlijr appear.: epd the faid aQUw was and »l 
thereby, wholly ended and determined,”?#* v Tbe judg? 
meatfioU whop produced id evidence at tft# trial before 
Iwd JSJUnborwgh C. J< at GuiljfoU bad #*, «bp. weeds 
^ and thtir pledges to proficute ” bat in the ,plant there* 
of was an &&. i aiuj| for this variance the pkmtifiR<was 
nonfuited. 

Jfarovgh (with Jervjft,) atoveii in the laft tertn to fet 
afide Jkh?’ nonfuUv contyndihg that this* being so fnbk 
ftaatisl'Wiaoce as to the matter in iffue, might be* re* 
je&ed u furpldfcge. It was enough to fay; ihefleffc that 
the former'fuit yas,eqded; and die plaintiff having faid 
topre than wa|^@deffary or material would not hurt. He 
referred to the year-book 7 if. 4. 1 .pi. 6., and King‘s,. 
PipQetlp)^ citing liendray v. Spencer (b). 

« 

Comyn (withi**r£,) now Ihewed cadlie stgainft the rule. 
All material allegations, muft be proved (c) $ and here it 
was material to fhew the discontinuance of the former 
fuit by the judgment of nonfuit; of which the award of 
the Court} that the plaintiffs and tfaefr pledges to profecute 
fhould be in mercy, is a material part, the want of 
winch is not aided by {tag, 16 8^17 Car . 2 . c. 8 . (d). 
\Bayley J, Js it of %ny confeqdpnce whether or not they 
were amerced, if they took nothing by their wrif ? 
Lord EUmbarou^h G*\ If there were anypr^ceedin^ 

. r 

C^m%s v .. 

'MSsz-SSSifK** ■ 

Aft TNsflwtt* Jkdga^asthdllpoltie depadornnrefftd * 

for defaolt of forty pr lack of bapfiuorto rytfon that 0i|ty are not 
** pledges, or but end pledge, to 1 prou^ug** retorned nponjtM 
*g %»*.*« •forehpiad^MStNSe'e^fo4uu^i^ni^forw)u>t>* 

■1 tQf#*W»hv. 'J 

agrinft 
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againft pledges it might be materia!: but fs there any 
cafe to (hew that the award of judgment againft the 
pledges is material ? Could a k party now demur for 
want of pledges?] The rccbrd produced did not* 
appear to be the fame judgment (fated, ( by reafon 
of the variation^ the allegation * c^helefore was not 
proved. 



S8it, 

MoxoAtt* 


A 


Lord Ellemboeouch C. J. The allegation in thede* 
claration was laid larger'tK&i in the record produced; 
though the record produced had an &c.> which If ex- 
. panded mighj; be the fame in fontu ‘ I think l laid more 
ftrefs upon the^bje&ion at nils prius than t Ought to 
have done. There was no materiHity in ( $he H va¬ 
riance. 

* 

Per Curiam, Rule abfolute («). 

(«) Vid*||ffcrti v. Price, i Li Reymjan* 


Ex partg Edward Bogoik* 


Friidf, 


*y 

TytMPIER moved for senile to^lhew caufe why a a carpenter be- 

writ of habeas ^||s^(houl4 not iflue to the cap. STfmpteyed 

tain of his majeft/s (hip Roebuck to%ring up the body of 

E» Boggitt, wbo had beedimprefTed on thp 12th of April »» n6t tempted 

laft from the Ceres, aiiesF xpiTel iff 2 actons, belonging preflld by any 

to North Shiifds, on boartl*ofr >whkhjhc wat etu rpe n te r, ^^ aowm 

and had been lifch fince the y 9th ^February, and Whidh 

veflel was then in Yarmp&k 'Roads upon hu$ coafthfg 

voyage. There was the y^ual affidavit that thehpplicant had 

not entered, Btq* lincedus impreffinent. He referred to a 
« 

cafe, which was lately before the Cottft, where they had 

confidered ' 
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confidered that the captain (a) of a trading vcflel was 
not a proper fubjed of the impreft fervice. This ap¬ 
plicant, he admitted, had not quite fo ftrong a claim 
for exemption; though from the neceflity of his occu¬ 
pation on board a (hip of this burthen, his claim was 
confiderabje, and was recognized by the legiflature in 
the ftat. '-2 & 3? Ann, c.6. f. 20., though not now an 
exiftingiaw. The ftatute provided that during the then 

war, there fhould be allowed yearly, free from imprefling, 
to every matter of any veflel employed in the coal trade, 
bejide the laid matter, and matter’s mate, and carpenter, one 
able teamen for every iqo tons burthen, &c. and impofes 
a penalty on any officer imprefling men fo allowed, 

* ' » 

Lord Ellenborough C. J. There might be an im*. 
plication drawn from that ad, in favour of the matter’s 
exemption, which does not apply to the others named; 
for if $.e matter, who was to be thelipminator (b) of the 
feamen to be exempted, were not himfelf exempt from 

(-) This was the cafe of one Cl alacnnbe, the matter and part owner 
of a veflel in the coal and cotftmg ti-d , which tame before, the Court 
in left Hilary term. Jerm$t a» tounfd foi Admiralty, in flu win* 
cattfe againtt the ifluin^hf the wiit, upi-finted that general dirtftions 
wtte given, as a matter of^race sndLUvout, not to pref* fea faring per- 
fons of this (kfcriptiou; tho&gh he dtnu.4 that they had any ixemption 
of light. Lord Etfinbtnugb C.‘J faitf—cpftflcfetfn'g' it merely as a quef. 
tion of dlfcretion, is it not tnoic fit that tins Aiould (jund over for the 
conflderation of the Admiralty, to whom the mattei ought to be dit- 
dofed ? This is a mbtt and highly meritorious {jervlce j and it is . 
not dlfcrect that a right of this kind flibuid be pu(hed to the extreme- 
(After feme hgfi ration exprt fled, h s fiord(hip added-?-} As it is a qutf. 
tion of great public importJnce, let the writ go, and thi officer may mricq 
what rttnrn he’Stall be advffedv J • 

The cafe way never diftiu&d again, j for the Loids Commifficnera of 
the Admiral#, on being apprized ef (lie matter, and upon fome fpecial 
oircurnttaOces which had occurred after'the writ iflfced, by which the 
execution of it waa, by miftake of the officer at thfcpcytwhen the man 

was, delayed for a few days, ordered CbtUeimbtiom cjif.harged. 

( 4 ) Thisfeems to havehecn by the ft. 6 A j W. 3. i* > $ ■ /• 19. which 
in Gal&lt'i cafe, 7 TtrmJUf.fa.p/n held Jp be.qM&fger in force. 

being 
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being imprefled/ there might be no ieamen nominated. 
It rather feems however that thofe per (one were only 
exempted by force of the aft |* and that being expired, 
the exemption has ceafed. # 

* i *' 

Eaylrt JL If a carpenter in the coal trade wew ta 
be exempted on general grounds, the tame exemption, 
would extend to carpenters ip every maritime trade. 
Per Curiam , A Rule refufed. 


Burm£ster againfi''Hislc£.' i 

* « * b 

r J , HTS was a rulegcalling upon''the plaintiff to fhew 
caufe why the Cendant fhould not* be at liberty to 
pay into court 38 /. xox. upon the iiilb count of <he declar¬ 
ation, (in affumpfit for wages earned on board a fhip,) with 
the cofts of the a&ion to the 30th of April laft. inclu- 
fire j and why the plaintiff fhould not*pay the cofts fub- 
fequent to that time, if he accepted that fum in full of 
the damages for which the action was brought: and if 
he did not accept it, then why that fum fhould not 

be {truck out of the declaration undef the ufual rule: 
.*• 4 

and in the mean time proceedings jje ftayed. It appeared 
by the affidavits that tb£ defendant having becn v arreftqd 
upon a bill of Mtddlefex , returnable the 1 ft of May, for 
102/. made no obje£tion to the debt to the amount of 
38/. to/., and by letter from his attorney to the plain¬ 
tiff’s attorney on the 30th of April, offered to pay the 
full fum for which this and another a&ion had been 

I - 

brou^rt, being in this a&iop 38/. tor., and alfo due 
ctffts *to be taxed up to that time; but no *a&ual tender 
was shade: Was reje&pd, j a largfr fmn be- 

Jog |beou claimed s n&d a dpclaratiMbwas^ delivered in 


}«* 


itu: * 



a 


Satardtjj 
H*j »sU». 

Rule reftifed, to 
permit the de¬ 
fendant to pay 
into court the 
debt and cofto 
up to a certain 
day after the 
aOion brought, 
(thereby ex¬ 
cluding the cofta 
of the dedara. 
lion delivered;) 
upon the ground 
of an offer to 
pay tha debt 
and cofts up to 
that period, 
without having 
qnde a tender 
before a&irn, 
or obtaining the 
common rule 
for ftaymg pro¬ 
ceedings on 
payment of debt 
and cofts up r» 
the time of kite 
application. 



CASES in EASTER TERM 


5 SV 

* 

/1811. 

. Ibrmeitir 

Sgmnft 


this aflion on the 14th of May, with notice to plead in 
four days. And after an ineffeftual application to a 
judge at chambers to flay the proceedings on payment 
of 38/. 1 or., and coils up to the 30th of April the de¬ 
fendant pleaded the general ifiue; and then this rule 
was obtained. 


Hullod oppofed the rule as introdu£tive of a new 
practice to fupply the place of a regular tender, and to 
fuperfede the common rule for paying money into court 
on the ufual terms. 

Toddy , in fupport of it, mentioned an inftance of a 
fimilar rule obtained in this court in Zwartewal V. 
Cornell and Another, M. $ o Geo. and in the court of 

C. P. in Roberts v. Lambert ( a ): and faid that the money 
could not have been paid into court before the declara¬ 
tion delivered. 


Lord EtLENBOROUGH C. J. I fee no reafon for adopt¬ 
ing a new rjule of pra&ice for fubdividing the perio4 for 
paying money into court, and conftituting a new ftage 
of proceeding'i unlefs we fa w clearly in th e particular 
inftance feme contriva n ce or vexation op the part of tK e 
plaintiff. T he defendant might have tendered the fum, 
admitted to be due, before action brought; and then he 
might have pleaded the tender, and paid die money into 
court: but having miffed that period, he might, after the 
aftion brdbght, have applied in the ufual courfe to ftay 
the 'proceedings on payment into court 9 of the fum 
due, and colls to that time: and that he has not 
done. 

(«) a t8j 

£rosb^ 
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Grose J. declared himfelf of the fame opinion. 

Lb Blanc J. This pra&ice would introduce great 
uncertainty and vexation to the plaintiff*. After an ac¬ 
tion brought, a fum might be tendered to the plaintiff’s 
agent in town, who would not perhaps be apprifed of 
the exa£t ftate of his client’s demand in the country; 
and then he muft either ftay his proceedings till he could 
be fatisfied of it, which in many cafes might anfwer the 
defendant’s purpofe of delay, or he muft proceed at the 
ri{k of loofing his fubfequent cofts by an application of 
this kind: and therefore, without a ftrong cafe made out 
to (hew an intentional vexation and view to enhance e&* 
pence on the part of the plaintiff, there feems to be no 
ground for the Court (fc interfere out of the ordinary 
courfe. 

Baylby J. The only inconvenience that can enfue 
in fuch a cafe as this is the additional cofts of the decla¬ 
ration ; but that would not neceffarily overbalance the 
inconvenience of the new mode of proceeding now 
propofed 

Rule difeharged. 
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Hum. 
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Saturday, 
May ajth. * 


Bell againjl Byrne. 


An aflion for a ■ 
libel,charging in 
one couut that 
the defendant 
published it a* 
purporting to be 
a letter from A. 
to B . j and in 
another charg¬ 
ing generally 
that the defend¬ 
ant publifl'ed 
the libellous 


rpHIS was an aftion on the cafe for a libel upon the 
plaintiff} contained in the Morning Pofl newfpaper 
of the 15th of May 1810; and in the firft count the 
defendant was charged with having printed and pub- 
lifhed the libel on the plaintiff' ** as and purporting to 
lf be a letter -written from A. to R. O’C., viz. : I 
“ (meaning the faid A.,) have fold all my property 


matter, is not . « to B. ; yet it may ftill go on in my name & and the 
proof of a pub. " rents are to be tranfmitted to Hugh Bell , Efquire, 
wherein the ** 40, Charterhoufe-fquare : (meaning the plaintiff.) Mr. 

S?IdebS “ BeU ( meanin g the plaintiff,) has been for fame time pajt 

in the Irijb 
Houfe of Com- 
mens, feveral 
years before, the 
Attorney- 
General of Ire¬ 
land had read - 

md’the’nftating ^ ate ^> generally, that the defendant, on the day and year 

the libellous 
matter as faid 
iybim , in com¬ 
menting upon 
the letter) for 
the charafteit 
of the feveral 
libels are eflen> 
dally different, 
though the flan, 
der imputed 
may be the 
Ante. 

Itfeemsalfo 
that a libellous 
affertion that 

the phimiff « has been far feme time pafi confined on a charge of high treafon,” taken aa a 
fa& afferted generally by the publiflier on his own knowledge, would* refer to the period of 
the publication, and therefore would not be proved by lhewing that it was afferted to have 
been faid by another foinc years before, and confequently referring to the period when ie 
was fo faid. . ' * 

But proof of a warrant, to arreil enfuffitim of high treafon, will- not faftain a juftificatioit 
that the p laintiff was arretted and confined on a charge of bigb'treafittt 


“ conftpel in England on a charge of high treafon .” The 
three next counts alfo charged the libel to be printed and 
publifhed by the defendant as and purporting to be a letter 
written from A. to R. O’C. The 5th and 6th counts 


aforefaid , publiihed the libellous matter following, of and 
concerning the plaintiff} viz., Mr. Bell (meaning the 
plaintiff,) has been for feme time pafi confined in Eng¬ 
land on a charge of high treafon: concluding with an 
averment, negativing the fa& of the plaintiff’s having ever 
been confined in England on a charge of high treafon. 

The defendant pleaded the general iffue of not 
guilty; and alfo two feveral j unifications : ift. That be¬ 


fore 
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jfbre the time mentioned in the declaration, the plaintiff 18it* 

had been confined in England on a charge of high trea- r ’ 
fon. 2dly, As to die libels ftated in the sth and 6th # 
counts, that before the publication of them, and alfo 
before the union of Great Britain and Ireland, to wit, 
bn the 19th of February 1799, a motion had been made 
in the Iri/k Houfe of Commons refpeXing the dis¬ 
charge of R, O’C., then being in cuftody *, and upon 
that occafion a debate arofe and took place in the faid 
Houfe of Commonsj and his Majefty's then Attorney- 
General for Ireland fpoke againft the difcharge of the faid 
R. O’C., and in the courfe of his fpeech ftated to that 
Houfe that Mr* Bell (meaning the plaintiff,) had been 
for fome time paft confined in England on a charge of 
high treafon: and then the defendant averred that he 
published a true account of that debate *, in the courfe of 
which account the fuppofed libel occurs. To thefe juf- 
tificatory pleas the plaintiff replied de injurft fu& pro¬ 
pria, abfque tali cAufa. 

At the trial before Lord Ellenboraugh C .}. at the fit¬ 
tings in London , the plaintiff proved the publication of 
the libel in queftion in the defendant's newfpaper of the 
15th of May 1810*, Which was part of a long para¬ 
graph or ftatement, the direft and profeffed object of 
which was a comment upon the condu£t and views of 
other perfons than the defendant, whofe name appeared 
to be' introduced only collaterally to the principal fub- 
|e£k of difeuflion. The libellous matter complained of 
was prefaced by feveral political reflexions on the fcon- 
du& of feveral perfons whofe names were mentioned; 

(not including the defendant’s,) the liberation of one 
of whom was the fubjeX of the Irj/b debate. And 

Pp % then 
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then it proceeds : K The fpeech of the Attorney-Gend** 
“ ral, in which this expofure is fo clearly made, and 
“ which we fubjoin, will be found highly interefting, and 
“ well worthy of the moil ferious attention ; inafmuch 
«* as it not only eftabliflies all the fads we have from time 
“ to time dated, but from one of the letters read leaves 
“ no doubt whatever,” &c. Here it refumes the attack 
upon the condud of the. perfons before alluded to. 
Afterwards it profeffes to give the Attorney-General’s 
fpeech: in which certain letters were ftated as read by 
him : in one of which, from A. to R. 0 *C ., the words 
occur, as dated in the fird count, under the date of 
“ London , February 13, 1798,” viz.: “ I have fold 
“ all my property to B .; yet it may dill go on in 
“ my name, and the rents are to be tranfmitted to Hugh 
“ Bell , Efq., 40, Charterhoufe-fquare After which 
immediately followed the libellous words in queilion, 
without any parcnthefis or brackets to didinguilh them 
from the letter, in the middle of which they were 
printed, — “ Mr. Bell has been for fome time pad con¬ 
fined in England on a charge of high treafon.” And 
the fird quedion was whether thefe latter words were 
meant to be dated by the publilhcr of the paper as part 
of the letter ailerted to be read by the Irijh Attorney- 
General in the debate, or as a running comment by the 
Attorney-General in his fpeech on the reference to the 
plaintiff’s name in that letter. The fenfe of the thing, 
compared with the context, was, upon a particular and 
accurate invedigation of the whole, ultimately cbnfidered 
by the Court now. as edablifliing the latter; but this was 
confidered to be doubtful upon the fird perufal of it at 
the trial: and therefore, when, upon the affumption that 
that fenfe could alone be put upon the libellous matter, 

! 3 


an 
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in objection was then endeavoured to be raifed, that the 1811. 
four firft counts could not be fupported, which charged 
the publication of the libellous matter as purporting to 
be contained in a letter from A. to R. O'C. The Lord • V 
Chief Juilice faid that he tfas not then fufficiently fatis« 
fiedof it, but would let the cafe go to the jury; referv*. 

Ing however, on account of the doubt, the benefit of the 
objection to the defendant's counfel, upon a motion in 
court for entering a nonfuit, Then other objections 
were taken, which applied to the two laft counts, which 
charged the defendant with having ftated, generally, 
that the plaintiff had been for fome time pad confined in 
England on a charge of high treafon; firft, that the proof 
was not of an afiertion by the defendant of the faCt of 
the plaintiff's having been fo confined; but an affertion 
by him that the Attorney-General of Ireland had faid fo ; 
which was altogether £ different kind of libel. Next, 
that the charge, as ftated in the 5 th and 6th counts, 
muft be taken to refer to the period (( for fome time 
part," immediately antecedent to the publication of the 
libel, namely, “ on the day and year aforefaid,” which 
refers to the 15 th of May 1810, the day of publication 
before-mentioned in the declaration: whereas the libel 
proved evidently referred the period of the plaintiff's 
fuppofed confinement in England for fome time pofl , on a 
charge of high treafon, to a time paft antecedently to the 
fpeech of the Attorney-General in Ireland , by whom the 
fa£t was imputed to have been afferted, namely, before 
‘ the 19th of February 1799. Thefe objections were alfo 
overruled at the trial for the prefent, with liberty to 
move the Court upon them. And the defendant then 
went into his defence; when he proved the apprehen* 
fion of the plaintiff upon a warrant from the Duke of 

P p 3 J*ortland 9 
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Portland, then Secretary of State, in March 1798s 
on fufpicion of high treafon; which Lord Ellenbo* 
rough C. J. held not to be fufficient proof of the fird 
j unification, that the plaintiff had been before confined 
on a charge for high treafon : and no evidence being ad¬ 
duced of the fait of the Irijh Attorney-General having 
dated what was alleged in the fecond j unification, (the 
datement being faid to be copied from an Iri/h newfpaper 
at the time,) the whole cafe went to the jury upon the 
libel, who found a verdict for the plaintiff, wit^i 500/. 
damages. 


I 


A rule was obtained by Curwood in the lafi term for 
fetting afide the ycrdiiSt and entering a nonfuit, upon 
the grounds of the feveral variances dated between the 
charges alleged in the four fird, and in the two lad 
counts, and the evidence adduced. in fupport of them *, 
or for a new trial, on the ground of exceflive damages. 
But when the matter now came on again, this latter 
ground, after an intimation from the Court that it could 
not probably be fufiained, was abandoned : and the ar¬ 
gument was confined to the quefiions of variance 
between the counts in (he declaration and the 
proof. 

Topping, Raitie, pnd Courtenay, Jun. fhewed caufe 
againd the rule} and argued fird upon the fa&, that 
the libellous matter appeared in the print as if dated to 
be part of the letter reprefented to have been read by 
th elrifh Attorney-General in the debate, and not as a 
running comment of his own upon fuch letter. The Court 
however afterwards decided the fa£t againd them> as it 
appeared upon the f^ce of the paper proved by the plain* 

' tiff 
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tiff at the trial, in evidence of the libel. That got rid 
of the four firft counts. Then, in anfwer to the objec¬ 
tion on the two lad counts, that libellous matter afferted 
as a fad by the publilher was different from the fame 
libellous matter afferted by the publilher to have been 
fpoken of the plaintiff by another perfon; and that proof 
of the one did not fupport an allegation, of the other: 
they argued that in whatever lhape the affertion was 
made, whether as a fad within his own knowledge, or 
as coming from another, the libellous affertion was 
equallyjhis own, and he was anfwerable for it: that the 
pretending that it was fpoken by another muft be taken 
to be mere colour, unlefs the defendant juftified and 
proved the words to have been fpoken by another, as he 
alleged. That by publilhing the Hander he made it his 
own; and the more fo in this cafe, on account of the pre¬ 
fatory part of the libel, which appeared to adopt, as the 
writer’s own fentiments, that which was afterwards dated 
by him as the fentiments and affertions of another. 

The Attorney-General, Curwood, and Tindall, obferved, 
with refped to the four firft counts, that it was plain 
that the libellous matter relating to the plaintiff was 
ftated as the comment of the Irljli Attorney-General on 
the letter he was reading in the Irijh Houfe of Com¬ 
mons, and not as contained in the letter itfelf: for the 
letter deferibes Mr. Bell as then refuting at No. 40, 
Cbarterboufe-fquare ; and therefore the writer could not 
fay that he was then confined on a charge of high trea- 
fon. Then as to the two laft counts, alleging the publi¬ 
cation of the libelloqs matter generally ; it is ftated that 
the defendant publilhed on the day and year aforefaid, that 
the plaintiff had been for• Jme time p^Pconfined in Eng- 

Pp 4 land 
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1811. land on a charge of high treafon 5 which « fame timepajf* 

. .. muft mean with reference to the day and year of the 

,Btn 1 1 * 

ftiirj 1 publication of the defendant’s paper, namely, the 15th 

» of Afsy 1810: but the faft in proof is that the defend¬ 
ant publiihed an account of what the Irijb Attomey- 
Geiieral had faid /even years before , that Mr. Bell had for- 
fame timepafi (which muft neccflarily mean for fome time 
then paft) been confined, &c.: the variance as to the day 
in this cafe (which in general is immaterial) eflentially 
varies the faft alleged as to the time when it happened. 
And again, it is a very different thing whether a perfon 
afferts a faft on his own knowledge and authority, which 
is the manner in which the libellous matter is alleged in 
die two laft counts j or whether he ftates it on the au¬ 
thority of another, naming at the fame time his authority. 
The difference is eflential both as it regards the libeller 
and the perfon libelled : as to the latter, the authority of 
the perfon vouched may either add weight to the libel¬ 
lous charge, or do away all probable effect of it: as to 
the former, if the defendant had been correftly charged, 
as he ought to have been, with having publiihed the li¬ 
bellous matter as part of the fpeech of the Irijb Attorney- 
General in parliament, it would have been a competent 
juftification to him to have pleaded and ihewn that the 
Attorney-General did make fuch a ftatement in parlia¬ 
ment, and that what was publiihed was a true report of 
it. If another aft ion were brought for the fame libel, 
alleging the faft truly, a verdift and judgment in this 
cafe could not be pleaded in bar to fuch aftion. 

Lord Ellenborou&h C. J. I have heiitated in form¬ 
ing 1717 ultimate opinion on this cafe, in confequence of 
the manner in ivhich the fubjeft had been prefented to 

my 
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my mind by the argument of the plaintiff's counfel, con- 
neding the libellous matter, in the mode in which it is 
ftated, with the introdudory part, in which the pub* 
Kfher feemed on his own aflertion to give a reality and a 
fubftance to the letter and fads fo ftated to have been read 
and declared, independent of the fuppofed aflertion of 
the Irijb attorney-general. For I have now no difficulty 
in ftating, that upon an attentive review of the publica¬ 
tion, the libellous matter is not ftated as paTt of the letter 
of R. O’C, but as part of the fpeech of the Irijb 
Attorney-General in commenting upon it. The manner 
therefore in which the libel is alleged in the four firft 
counts, as part of the letter, is clearly not a true de- 
fcription of it; which difpofes of thofe counts. But on 
the other point, on which I hcfitated at the trial, and 
which I referred for further conlideration, how far the 
connexion of the libellous matter with the introductory 
part would fupport the general form in which it is laid 
in the two laft counts; I do not think on further confi- 
deration that the publiiher meant to make a fubftantive 
allegation of his own refpeding the libellous fait ftated 
of the plaintiff, but only with reference to the fpeech of 
the Irijb Attorney-General, aliening that the latter had 
made fuch a declaration. If the defendant had under¬ 
taken to repeat the flander as a fad; contained in a cer¬ 
tain letter, I lhould have thought that he had made it his 
own, and that the general allegation in thofe two counts 
was made out: but I find that all through, the publica¬ 
tion it is given as the fpeech of the Attorney-General, in 
which will be found, (sV.; not taking upon himfelf to fay 
that any fuch letter or fad did exift or had happened.* 
Therefore, though it might ftill have been charged as a 
libel, the queftion is whether it is a libel of fuch a cha- 

rader 


1811. 


Rett. 

Brims. 
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ra&er as it is here charged to be ? The true defcription 
cif, the libel fhould hare been, that the defendant pur¬ 
ported to publifh a fpeech of the Attorney-General of 

Ireland , in the Houfe of Conunons, &c., in which was 
« 

contained the libellous matter, &c.: and it is not a true 
defcription to ftate that he publifhed the libellous matter 
generally, as upon his own affertion of the truth of it. 
H have therefore come to a conclufion fatisfa&ory to my 
own mind, that the defendant was entitled to a nonfuit. 
at the trial, 

Grose J. The libellous matter charged is referred in 
the publication to the fpccch of die Jr'tjh Attorney- 
General, and therefore is not truly described in any of 
the counts of the declarations and the difference is. 

material. 

< 

Le Blanc J. All the counts cither ftate that the de¬ 
fendant publifhed a letter containing the libellous charge^ 
or that he publifhed the libel as a fubftantive allegation 
of his own : and unlefs the plaintiff makes out one or 
.other of thofe allegations, he cannot fuftain his decla¬ 
ration. Whether the (lander is in writing or in words, 
it is equally the fubjeft of an a&ion, if he affert die 
matter as from himfelf, or fays that it was afferted or 
written by another ; yet it varies the character of the 
libel both &s to the manner of charging and of defend¬ 
ing it, according as.it is publifhed in the one form or 
the other. It is equally libellous in either way, but it is 
a different libel. It was material therefore whether the 
•libel contained a fubftantive allegation that R. O'C. 
wrote a letter containing the libellous afferdon, or that 
the Iri/h Attorney-General had faid fo. It appears clearly 

however} 
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however, upon reading.the publication, that it refers to igu. 
the fpeech of the Attorney-General, of which it purports 
to give an account: land that appears even from the libel- * S ninfi 
loua pafTage itfelf: for it could not be part of the letter 
that Mr. BeU had been then for fome time paft confined 
in England upon a charge of high treafon. The next 
queftion is whether this was a fubftantive allegation of 
the fad: by the defendant himfelf ? The whole refers 
to the fpeech of the Irijb Attorney-General, as after¬ 
dated. And it is not within the 6th count j for if it. 
were laid, as the defendant’s own allegation, that the. 
plaintiff had been for fome titjte paft confined on a 
charge of high treafon; that would refer to the time of 
the publication: whereas on the face of the publication 
itfelf it evidently refers to an. antecedent period, when 
the Irijb Attorney-General had lap! fo. The evidence 

therefore did not fuftain either of the counts* 

*«» 

Bayley J. The queftion is not whether the declara¬ 
tion might not have been fo framed as to entitle the 
plaintiff to recover upon the fads proved at the trial, 
but whether he has or has not made out in proof that 
which he has ftated in this declaration. It is a very dif¬ 
ferent thing to alfert a fad as in the party’s own know¬ 
ledge ; and to fay that another, whom he names, has 
told him fo: the perfons who hear the one muft con¬ 
clude that the party pledges his own knowledge of the 
fad; which in the other cafe they do not. The diftinc- 
tion is taken between the two by Lord Kenyon in one of 
the cafes (a). Now here the plaintiff takes upon himfelf 
in the four firft counts to prove that the libel purported 

(«) Vide Davis v. l>noh, 7 Term Ref. 17. referring to Ld. Nortbamf* 
tut' s ca life, la Ref, 133,4,j and Maitland v. Goldny t %Eafi^t6. 

to 
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1811. t0 Be contained in a letter from A. to if. r 
— but the libel proved does not ftate that there was 

Mgtinjr any fuch letter containing fuch a charge, or that the 

****** writer pledged his own knowledge of there being fuch 
a letter; but only that the Attorney-General in Ireland 
had aflerted the fa£t of the plaintiff having been con¬ 
fined, &c. And the introductory part of the libel (till 
refers to the fa£t as dated by the Attorney-General “ from 
one of the letters read,” &c. There is no affertion by 
the defendant that the letter fo read was a genuine letter, 
or that he pledged his knowledge of there being fuch a 
letter containing the libellous charge. Still lefs is the 
general allegation made out, that the defendant had af- 
ferted that the plaintiff had been for fome time pad con¬ 
fined in England on a charge of high treafon : for look¬ 
ing at the paper it oij)y appears that the defendant had 
dated that the Attorney-General of Ireland had faid fo. 
Now, though it may be libellous to date that another 
perfon faid fuch anti fuch things of the plaintiff; and in 
fome cafes it may be an aggravation of the libel to date 
it in that way; yet dill it is a different libel; and the 
charge is open to a different defence. 


Ruje abfolute, 
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Shepard againfl De Bernales. 


Monday, 
May a/th. 


^HIS was an a£lion of covenant upon a charter-party, 
made the 26th of March 1808, between the plain¬ 
tiff, therein described to be mafler of die American Ihip 
Hopewell, then lying in the port of London , and the 
defendant, a merchant of London : which witneiTed that 
the plaintiff let the Hopewell to freight to the defendant 
for the voyage and upon the terms and conditions fol¬ 
lowing. Firlt the plaintiff covenanted that the veffel 
Ihould be made tight, and be fufficiently manned, vic¬ 
tualled, apparelled, and provided, &c. for the intended 


Theufual claafc 
in a bill of-fad¬ 
ing, engaging 
the mailer of 
the Ihip to de- 
livei tiic goods 
to the confignee 
or his affigns, bt 

or tb>y frying 
f r right for the 
foid goods, is in- 
trodu ed for the 
benefit of the 
matter only, 
and not for the 
benefit of the 
confignor; and 
therefore the 


voyage} that he would receive on board not exceeding ™*^* r ^°* 

confignor to 

with hold the delivny of the goods unlefs the confignee or his afligns pay the freight. Not 
-does it vary the cafe that the confignor was alfo the charterer of the Ihip. 

Tlitrdore where the mailer covenanted in a charter party to proceed with certain goods 
from -London to Tavgitrs ; thcie to apply “ to the corrcfpondents* faflors, or agents of the 
charterer for orders, whetlter he was to proceed to St. Lucar or Cadi* ; and that purluant to the 
orders he would muke a right and true delivery to the arreftondtnts faSors or agtntt of the 
charterer agreeably to bills of lading j and the chatterer covenanted that he would pay to the 
mailer immediately on a right and true delivery of the cargo in full for the lreight of the 
Ihip at a certain rate in fterhng money; and afterwards hills of lading were figned and de¬ 
livered, making the cargo deliverable at Tangiert and St. Lucar to J. P. (the charterer's 
agent at Tangiert) or his afilgns, he or they faying freight for the f,aid goods, fo much in fter- 
ling money, at the cm rent exchange at Cadm on London ; and the mailer was ordered by 
J, P. at Tangiers to deliver the cargo at Cadiz (by which it was averred tliat the mailer 
was prevented from delivering the fame to any of the corrcfpondents, factors, or agents of 
tlie charterer at Tangiert or St. Lucar agreeably to the bills of lading ;) and did deliver it at 
Cadm to B. P. the agent of the defendant in that behalf, according to the charter-party : the 
mafier, who had not received the freight Irom B. P. on delivery of the cargo to him* 
wls held entitled to recover ic from the. charterer, in an a&ion of covenant upon the 
charter-party. 

For neither the fixing of the rate of exchange in the bills of lading varies this firom the 
common rule above mentioned; nor the omilfion in the bill of lading of going to Cadiz, which 
was named in the charter-party together with Tangiert and St. Lucar ; for fuch omilfion only 
relieved the mafier (whowas to deliver agreeably to the bids of lading) from going to Crd mj 
but did not take from him the power of going there under the charter p iny. And again* 
£. p., who was only averted to he the agent of the cbai terer , is either to be confide! ed a-, virtu¬ 
ally the ajpgn of 7 P., to whom or to whofe afilgns the bill of lading required the delivery 
to he made; or j- P. mull he t.ikrn, in default of making any appointment, as Inving re¬ 
fused to accept the cargo; and th=n the mafier properly delivered it to the agent tftba char- 
terer and anfgnor bimjtlf, fo as to feund the a&iou of covenant on the Charter-party, 


160 hbdt. 
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160 hhds. of tobacco from the defendant, his agents Of*" 
affigns ; and being defpatched therewith would fail from 
the port of London, and proceed dire&ly to Tangiers / 
Where he would apply to the correfpondents, factors, or 
agents f the defendant for orders , and wait for the fame 
15 days, ibhether he was to deliver the faid cargo at that 
port , or proceed therewith to St. Lucar or Cadiz j and that 
having received fuch orders the plaintiff would purfuant 
thereto make a right and true delivery to the correfpondentsi 
faElors, or agents of the defendant of the whole of the faid 
cargo of tobacco agreeably to bills of lading j and 
Upon fuch delivery and difcharge to end the voyage, 
(the aft • of God, &c. and all other unavoidable cafual- 
ties excepted). In confideration whereof the defend¬ 
ant covenanted for himfelf and his affigns, &c. not only to 
{hip on board the vcffel in the port of London a complete 
cargo of tobacco in hhds., and receive the fame out of 
her at Tangiers , St. Lucar , or Cadiz , (giving notice to 
the plaintiff at what port the cargo was to be difeharged 
within 25 days after the veffel's arrival at Tangiers,) 
within the time limited, and days of demurrage, &c.; 
but alfo that he would pay to the plaintiff or his affigns, 
immediately on a right and true delivery of the faid cargo in 
fullfor the freight of the faidJhip for the faid voyage, at 
die rate of 3/. 13/. 6d. Britijh flerling per hhd. received 
out of her, together with 10/. per cent, on the amount of 
the faid freight for primage, and 30 guineas as a gratifi¬ 
cation to the plaintiff. The plaintiff then averred that 
die (hip was*made tight, and fufficiently manned, &c. 
for the voyage; and that on the 2d of May 1808, after 
making the charter-party, he received on board of her 
at London from the defendant 135 hhds. of tobacco; 
and that he figned bills of lading for the fame as follows.' 

[Here 
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fHere the bill of lading was fet forth) dated London, 
May ad, 1808, by which it appeared that the ffiip was 
” boundfor Tangiers, and from thence to St. Lucar and 
that tlie 135 hhds. ihipped were ** to be delivered at the 
aforefaid port of Tangiers and St. Lucarf ** unto Mr. 
“ John de la Piedra, or in his abfence to his Catholic 
u Majefty’s conful-general at Tangiers, or to their affigris. 


18x1. 

Sinti> 

DsBlBMAfcSI. 


•* he or or they paying freight for the faid goods, 3 guineas 
“ and a half for each calk, 10/. percent, primage, and 
“ 30 guineas gratification; the whole at the current ex- 
“ change at Cadiz on London, with primage and average 
** accuftomed.” Signed by the plaintiff.] That thofe 
were the bills of lading referred to in the charter-party, 
and that no others were figned for the delivery of the 
cargo. That the plaintiff having received the faid cargo 
of tobacco on board, and being defpatched, failed with 
the faid veflel direct ly from London to Tangiers s and be¬ 
ing arrived there on the 6th of June 1808, applied to 
the faid John de le Piedra, the correfpondent and agent 
of the defendant in that behalf, for orders, whether he 


fliould deliver the cargo at that port, or proceed there¬ 
with to St. Lucar or Cadiz \ and the plaintiff was then 
and there ordered by the faid John de la Piedra to proceed 
with the cargo to Cadiz; and by means of the fevcral pre- 
mifes aforefaid, the plaintiff was prevented from mak¬ 
ing a right and true delivery of the fame to any of the 
correfpondents, factors, or agents of the defendant at 
Tangiers or St. Lucar, agreeably to the faid bills of lading 
in that behalf: but the plaintiff, having received fuch 
orders aforefaid, purfuant thereto proceeded with the 
{hip and cargo to Cadiz j and afterwards, on the 13th of 
July 1808, did there, make a right and trile delivery of 
the whole of the faid cargo, agreeably to the orders and di- 

IQ ‘ regions 
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regions of one Benito de la Piedra, the agent of the defend¬ 
ant in that behalf according to the form and effe£t of the 
charter-party: and thereupon ended the faid voyage. 
Of all which premifes the defendant afterwards had no¬ 
tice, Ac. And then the plaintiff proceeded to allege 
1 breach of the defendant's covenant in the charter-party 
by non-payment of the ftipulated freight, &c. to his da¬ 
mage of 700I. 

To this the defendant pleaded, amongft other pleas, 
that the plaintiff ought not to maintain his a&ion, be- 
caufe the plaintiff, not regarding the faid bill of lading 
and the faid charter-party , delivered the faid tobacco, 
without receiving the faidfreight , and gratification , primage , 
and average , according to the faid bill of ladings or having 
the fame fecured to him in any manner whatfoever, as 
he ought to have done ; by reafon whereof, and by and 
through the default of the plaintiff, the faid freight, 
primage, average, and gratification, to be paid accord¬ 
ing to the faid bill of lading, have been wholly loft. To 
this there was a general demurrer. 

This cafe w'as argued on a former day in the term by 
Puller for the plaintiff, and by Scarlett nor the defend¬ 
ant : but the points of the cafe and the authorities cited 
were fo fully difcuffed by the Court on giving judg¬ 
ment, that it is not neceffary to ftate the arguments. 

Lord Ellenborough C. J. This was an aft ion of 
covenant upon a charter-party, whereby the plaintiff 
agreed to carry a cargo of tobacco, and deliver the fame 
to the correfpondents, factors, or agents of the defend¬ 
ant, agreeably to bills of lading ; and the defendant co¬ 
venanted 
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Tenanted to- (hip the tobacco •» to receive it either at Tan¬ 
gier!, St. Lucar, or Cadiz, giving notice within fifteen 
days after the (hip’s arrival at Tangier !, at which of thofe 
places the faid cargo was to be delivered; and on right 
and true delivery, agreeably to bills of lading, to pay or 
caufe to be paid certain ftipulated freight. The cargo 
was loaded, and bills of lading figned for delivery at 
Tangiers and St. Lucar to John dt la Piedra , or in his 
ab fence to his Catholic Majejlfs conful at Tangiers, or their 
affigns, he or they paying certain fpecificd freight, (being the 
fame as that mentioned in the charter-party,) at the cur¬ 
rent exchange at Cadiz on London. The (hip arrived at Tan¬ 
gier!: application was made to ’John de la Piedra, to know 
whether the delivery was to be there or at St. Lucar or 
Cadiz: orders were received from him to deliver at Cadiz: 
the cargo was accordingly delivered at Cadiz to the de¬ 
fendants agent there ; but the freight was not paid. And 
the queftions which have been made on the part of the 

defendant are three j Firft, Whether the plaintiff was 
% 

warranted in delivering the cargo to the defendant’s 
agent, without firjl obtaining from him the freight ? Se¬ 
condly, Whether he was warranted in going to Cadiz 
at all, (Tangiers and St. Lucar being alone mentioned in 
the bills of lading,) and in making a delivery there ? And 
thirdly, Whether he had any right to deliver to the de¬ 
fendants^ agent there j he beingj as was contended, a 
ftrangcr to the bill of lading ? The firft is the chief and 
ntaft material queftion j and it depends upon the effect 
oi this claufe in the bill of lading, “ he or they paying ■ 
freightfor the fa'ul goods.” If this claufe wore introduced 
with a view to the defendant’s fecurity, and made it incum¬ 
bent upon the plaintiff, at his peril, to look to the confignee 
under the bill of lading for payment of the freight, the 
VoL. XIII. Q q plaintiff 
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plaintiff had no right to deliver to the defendant’s agent, 
without firft receiving fuch payment; and his delivery, 

iyithout payment, was in that cafe not « a right and 

* 

true delivery.” But if this claufe Ivcrc introduced for the 
plaintiff’s (the mailer's) benefit only, and merely to give 
him the option, if he thought fit, to infill upon his re¬ 
ceiving freight abroad before lie ihould make delivery of 
the goods, ho had a right to wave the benefit of that pro- 
vifion in his favour, and to deliver without firft receiving 
payment} and he is not precluded by fuch delivery from 
afterwards maintaining this a£tion. And the latter feems 
to us the true conftru&ion of this contraft. The cafe 
of ■ Penrofc v. Wilkes y Abbott's Law of Merchant Ships , 
(3d edit.) 27 6. is, according to the account of it there 
given, nearly in point. According to that account, there 
was a charter-party and bills of lading, as here, and the 
bills of lading imported tint tilt goods were to be deli¬ 
vered to a third perldn, on his payment of the freight. 
They were in fa£l delivered to him without fuch pay¬ 
ment. Lord Kenyon , at Nifi Prius, at firft held that he 
could not fue the charterer for the freight, on the ground 
that he ought not to have delivered the goods without hav¬ 
ing the freight paid ; and accordingly nonfuited the plain¬ 
tiff: but the Court afterwards, upon a motion for a new 
trial, thought his opinion wrong; and a new trial was 
ordered, in which the plaintiff fucccedcd. lylr. Holroyd lias 
furniIhed the Court with the briefs in that cafe, and they 
nearly “agree with Mr. Abbott' s ftatement. The bills of 
la’ding were to the defendant Wilkes or his ajjigns t he or 
they payingfreight j and the defendant indorfed them fpc- 
cially to Richard Kymer and Co., on condition only that 
that they would accept, or in writing promife to accept, 
certain bills, and would alfo promife in like manner to 

account 
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account withR«w//?tf, Corp, and Co., to Whom half the car- 181 x. 

go of tobacco belonged, for one moiety of the proceeds of 
the tobacco; and on refufal by Kymer and Co. fo to account 
or to promife to account, and fo to account to Rowlett , 

Corp , and Co. for one moiety of the proceeds, then to deli¬ 
ver the tobacco to Dewkurjl and Co.; firft obtaining from 
them a fimilar promife in writing to accept the bills and 
to account to the defendant for a moiety of the proceeds. 

Kymer and Co. refufed the confignment, and the goods 
were delivered to Dcwburjt and Co.; but no promife in 
writing was obtained from them. They did however 
in fa£t pay the bills, and account for the defendant's 
moiety, and gave him credit for all the freight; notwith- 
ftanding which lie continued greatly in their debt. Lord 
Kenyon thought, upon the firft trial, that the bill of lad¬ 
ing impofed upon the captain the obligation at his peril to 
get the freight on delivering the cargo: but the Court 
thought otherwife, and granted a new trial. Upon the 
fccond trial, Lord Kenyon told the jury that, he conceived 
3t the firft trial that the charter-party was controlled by 
the bills of lading, and impofed upon the plaintiff the 
duty of receiving the freight: but that the Court of 
King’s Bench thought the bills of lading impofed no fucli 
duty upon him \ and that whatever his (Lord Kenyon’s) 
private opinion was, he was bound to fay he was at firft 
miftaken. And the plaintiff thereupon had a verdict for 
967/. 1 6s. This was in 1790; and ten years afterwards 
came the cafe of Taplcy v. Martens , 8 Term Rep. 451. 

The plaintiff fued for freight upon a charter-party, 
wherein the defendant ftipulated to pay the freight on de¬ 
livery of the cargo according to the bill of lading . The bill 
of lading is. not fet out, but it was probably in the ufual 
form. It was certainly intended that the freight fhould 

Q q 2 b<? 


Shepard 

ageinft 

pi BxrnalII. 



57 * 


c 


CASES in EASTER TERM 


i8it. 


Shsvaid 


A 


sgeinft 

BiiKitUli 


be paid by the conGgnee} .he being indebted to the de- 
fendant in more than that amount. Part of the freight 
was paid abroad, but for part of it, viz. 500/., the cap¬ 
tain took a bill } and that bill being difhonoured, the captain 
fued upon the charter-party for this part of the freight. 
Now had it been his duty to receive payment of the 
freight before he parted with his cargo, he would have 
taken this bill at his peril,* and he could never afterwards 
have reforted to the defendant upon the charter-party: 
but, upon a cafe referved, the Court thought it very 
clear that he was warranted in delivering the cargo as he 
did, and that the defendant was liable to the a&ion. 
Laftly, in Chri/ly v. Rowe, 1 Taunt. 300., where there 
was a charter-party, and a bill of lading in the fame 
form as this, the Court of Common Pleas held that the 
captain was not bound at his peril to inGft upon his 
freight at the time of delivering the goods ; but that if 
he delivered the goods, and could not afterwards get the 
freight from the confignee, he might fue the charterer 
for it upon the charter-party. Thefe cafes, therefore, 
prove that fuch a claufe as this does not in general call 
the duty upon the captain at his peril of his obtaining his 
freight from the conGgnee ; but that if he cannot get ft 
from him, he may inGft upon having it from the char¬ 
terer. Nor is there any thing particular in this cafe, to 
warrant us in faying that the contrary was intended' by 
the parties to thefe ftipulations. The charter-party im¬ 
ports that the delivery was to be to the correfpondents, 
ftElors, or agents of the defendant: and there is 
nothing in the bill of lading which implies that the eon - 
fignees were not to be underftood as comprehended within 
this description of “ correfpondents, faElors, or agents pf 
.the defendant.” The ajfgn or appointee of John de la 

13 Piedra 
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Piedra (if there had been any perfon properly anfwering 1811. 
this defeription,) would have been derivatively the agent 1 
of the defendant hunfclf. Under die circumftances of »gmnfi 

this cafe the obfervation that the defendants covenant in 
the charter-party is to pay immediately upon delivery, and 
that the bills of lading look to a payment abroad, by fix¬ 
ing the rate of exchange, do not appear to us to vary the 
cafe. The charter-party gives him a right to demand 
payment upon delivery, if he think fit; and the bills of 
lading only fix the rate of exchange, if he demand it; 
but they do not imply that he muft neceffarily make the 
demand abroad, or that he may not wait for payment till 
his return. The other obje&ions, that die plaintiff 
had no right to go to Cadiz , or to deliver to die defend¬ 
ant’s agent there, are eafily anfwered. The charter-party 
ftipulated for delivery at Tangiers , St. Lit car, or Cadiz ; 
and the omiilion of Cadiz in the bills of lading was in 
effect for the benefit of the captain, to relieve him from 
the neceflity of going thither if he fliould wifh to decline 
it; but it did not take from him the power of going 
there, if he fhould be willing fo to do, and the defend¬ 
ant’s correfpondents fliould defire it. If they chofe to 
•ccept at Cadiz, inftead of either of the other places,, 
why were diey not at liberty to do fo ? Then as to the 
delivery to the defendant’s agent at Cadiz , who is confi- 
dered as a ftranger to the bill of lading *, he may be 
looked upon either as virtually the appointee of John de 
hi Piedra ; and in that way he takes tinder the bill of 
lading as his ajftgn \ or if not, John de la Piedra muft be 
confidered as refufing to accept, or to make an appoint¬ 
ment under the bill of lading 5 and then, in default of 
his having appointed any aflign, the plaintiff could not 
do otherwife than deliver to the agent of the defendant 

Q q 3 himfclf. 
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himfelf, the original proprietor. For thefe reafons We 
think the defence is not made out, and that the plaintiff 
is entitled to judgment. 


Lady Gardner and Others, Executrix and 
Executors of Lord Gardner, againji Lyne. 

JN affumpfit for money had and received by the defend¬ 
ant to the ufe of the teftator, which was brought to 
try his right to certain prize-money, before Lord Ellen - 
borough C. J. at the fittings in London after Trinity 
term 1810, a verdict was taken for the plaintiff for 
375/. fubjeft to the opjnion of the Court on the follow¬ 
ing cafe. 

An order having been iffued by the Lords Commiflion- 
ers of the Admiralty to Admiral Lord Gardner, dated 
March 20th, 1805, requiring him to take the command 
of the Channel fleet, and to deliver up to Rear-admiral 
Drury the command of the fquadron ftationed at Cork ; 


deem it more fervieeabie firft to apprize the commander in chief of the Channel fleet off 
Brtji of it, and then to return to Cork without Infs of time. The Loire having failed and* 
obtained fucli intelligence on her cruize, went off Bret and communicated it to the com* 
mander of the Channel fleet on the agth of May, who, on the z8th, ordered the Loire to go 
off Ferial with difpatchci, Sec. and afterwards, ana tohilft in the execution of her former or¬ 
der!f cm 1 he commander of the Cork fiation , to look out for the Jamaica homewaid-buund 
convoy within certain limitts (which were partly within and partly beyond her original 
cruizing orders,) and, if met with, to protect them up St. George ’1 and the BriftoLCbannel . 
The Loire having delivered the difpatches, Sec. to the naval commander off Ferrol, on her 
return took three prizes, beyond, (as was admitted,) the limits of the Channel fiation, and 
afferted to be within the Cork fiation; (but whether or not within the Cork fiation, was 
deemed to be immaterial in fliis cafe.) Held that the commander in chief of the Channel 
fleet did not, in the Rue meaning of his orders to the Loire, intend to retain her; under his 
command after the execution of his order off Ferrol, but only that flte fhould attend to his 
further inflru&ions votilft executing her original orders, and as a modification of or addition 
to fuch orders, rather than'as a luperceflion or abrogation of them. But that if he had fo 
intended, he had no right fo to retainer out of the limits of his command, by partial mo» 
digestions of her original orders, for the purpofe of entitling himfelf to prize taken by her 
out of fuch limits, in derogation of the rights of another flag officer. 

Qu*re how the cafe would be where a cruiser in chace purfucs an enemy out of the 
limits of one fiation into another. 

Lord 


1811. 

Shipar0 

againji 

9‘s BkbnaX.es. 


Monday, 
May 17 th. 


The commander 
of the Cork na¬ 
val fiation, on 
3d of May , or¬ 
dered the Loire 
frigate, under 
his command, 
to cruize for a 
month within 
certain limits 
mentioned; 
(whether with¬ 
in the Cork fia¬ 
tion or not did 
not appear;) 
hut in cafe of 
obtaining intel¬ 
ligence of the 
enemy being at 
fea, to return 
immediately 
and report the 
fame to him, 
unlcfs the cap¬ 
tain fhould 
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Lord Gardner took the command of the Channel fleet, 
and held it during May and June 1805 ; having pre- 
vioufly transferred to Rear-admiral Drury die command 
of the Cork ftation by letter dated 5th of March 1805, # 
in which he ftyles himfelf commander-in-chief of his 
majefty's flaps employed at Cork and upon the coajl of 
Ireland, and ftates that the Admiralty had directed him 
to proceed to Plymouth and leave the port duty to Admiral 
Drury: lie therefore dircfls Redr-admiral Drury to 
proceed immediately to Cork, and on his arrival to tike 
under his command the (hips named in the margin, 
(amongit others the Loire frigate, Captain Maitland,) 
“ employing them as you fall judge bejl for his majejly*s fer- 
.viceP Rear-admiral Drury alfo received an order from 
the Admiralty dated February 27th, 1805, requiring him 1 
to receive this command; and he accordingly held it 
during the faid months of May and June 1805. On the 
3d of May Rear-admiral Drury iflued the following order 
to Captain Maitland of the Loire, dated Cork Harbour: 
“ Notwithllanding former orders, you are hereby di- 
“ rented to proceed in his majefty’s fliip under your 
“ command, with tire Newfoundland trade in your 
“ charge, to Falmouth, to join convoy appointed for the 
u 10th of this month; and having feen in fafety there 
“ you will proceed and cruize between the latitude of 
“ 48 N. and 53 N., and from the longitude of 10 to 
“ 25 W., for the prote&ion of the trade of his ma- 
“ jelly’s fubje£ts, and the annoyance of the enemy, 
“ for one month from the day of your arrival on your 
“ ftation, after efcorting your convoy as aforefaid. 
“ But in the event of falling in with the enemy’s fleet 
“ from Brejt or any other of their ports, or ofgobtain- 
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“ ing any certain intelligence of their being at fea, you 
“ are to return immediately to this harbour to report the 
" fame to me, unlefs upon due confideration of cir- 
t “ cumftances you {hall think it belt for his majefty’s 
" fervice to apprize the admiral cruifing off Brefi thereof; 
“ in which cafe you will endeavour to fall in with him; 
“ and having communicated to him fuch intelligence, 
•* you are to return here without loft of time . Ifyoufhculd 
“ not meet with the enemy’s fleet, nor obtain any ma- 
“ terial intelligence deemed to be neceflary for my im- 
“ mediate information, you are to return to this port at 
“ the expiration of a month from the day of arriving on 
** your ftation, after leaving your convoy at Falmouth as 
“ aforfefaid.” On the fame day Rear-admiral Drury if- 
fued this other order to*baptain Maitland: “ Whereas 
“ the mafters of the Newfoundland vcfiels, which you 
“ have been ordered to efcort to Falmouth have all re- 
* f turned their convoy inftruftions, refufing to proceed 
“ thither; you are hereby directed to put to fea with his 
« majefty’s ftiip under your command, and cruize a 
« month in profecution of the orders which you have 
“ already received of this date.” In purfuance and ex¬ 
ecution of thefe orders Captain Maitland failed; and, 
having gained intelligence of an enemy’s fquadron, gave 
information thereof to Admiral Lord Gardner on the 
25th of May 1805 ; and on the 28th Lord Gardner 
iflued this order to Captain Maitlandy dated on board 
the Hibernia , off UJhant: “ You are hereby directed 
u to receive on board his majefty’s Ihip under your com- 
“ mand, from the Polyphemus , Captain William Brown 
“ and fuch other officers and men as are come out in the 
** faid (flip to join his majefty’s {hip Ajax ; and taking 

" charge 
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%< charge of the accompanying difpatches addreffed to 1811. 

“ Vice-admiral Sir Robert Colder , make the bell of your i^ oahuum 
“ way off Ferrell and deliver the faid pacquets to the 
w Vice-admiral ; putting Captain Brown on board' thq 
" Ajax. The Lords Commifiioners of the Admiralty 
** having acquainted me that his majefty’s Ihip Deftree 
“ and a Hoop were to fail with a homeward-bound cou- 
* ( voy from Jamaica on the 20th laft month, I enclofe 
“ you herewith a copy of the private lignals eftablilhed 
“ by R. A. D acres, to be ufed by the veflels of the faid 
“ convoy. And you are hereby directed, while in the 
* ( execution of the order you have already received from 
*< R.A. Drury, to keep a good look out for the faid convoy 
ft in latitude 49 deg. and 20 min. north, and from 10 to 
“ 30 leagues weftward of Sci/fy ; and Ihould you fall iu 
** with it, you are to afford it every protedlion and af- 
*< fiftance in your power; feeing fuch fhips as are bound 
“ up St. Georgds and the Brijlol Channels in fafety. 

“ But in the event of your not falling in with the aforc- 
“ faid convoy by the 20th of next month, you are to 
« return to Cork and follow the orders of R. A. Drury.” 

Upon receiving this order Captain Maitland failed off 
Ferrol, and having there delivered the Jifpatchcs to Sir 
R. Colder, was proceeding on his return, when in Muros 
Bay , on the 1 ft of June 1805, he captured one French and 
two Spanijb veflels, which have flnee been condemned as 
lawful prizes to the king; the flag-eights of which 
amount to 37 5/., and that fum has been received by and 
is now in the hands of the defendant as agent for 
R. A. Drury. 

The cafe then let out the king’s proclamation of the 
7th of July 1803 and the 31ft of January 1805 for 

granting 



57 » « CASES in EASTER TERM 

18 x i • granting the diftribution of prizes during the prefeht hof- 
. " 1 tilitie8; the only material parts of which, as affefting 

LadyCARUxER 1 r * n 

againft the prefent queftion, or referred to by way of illuftration, 
t were thefe : ** The captain or captains of any of the 
“ faid ihips or vcflels of war who ihall be actually on 
“ board at the taking of any prize {hall have 3-8U1 parts: 
« but in cafe any fuch prize (hall be taken by any of our 
« {hips or veflels of war under the command of a flag 
«« or flags, the flag-officer tor officers, being a&ually on 
“ board, or directing and aflifling in the capture, Ihall 
«« have one of the faid 3-8 th parts ; the faid i-8th to be 
« paid to fuch flag or flags, officer, or officers, in fuch 
« proportions and fubje£f to fuch regulations as are 
“ hereinafter-mentioned.’* “ We do hereby further will 
“ and direct that the following regulations fliall be ob- 
if ferved concerning the i-8th part hercinbcfore-men- 
“ tioned to be granted to the flag-officers who fliall 
« a£lually be on board at the taking of any prize, or 
•* fliall be directing or aflifting therein. Firft, A captain 
“ of a fhip fliall be deemed to be under the command of 
“ a flag when he fliall actually have received fome order 
“ dire€Uy from, or be acting in execution of fome order 
“ iffued by a flag-officer \ and fliall ’be deemed to con- 
“ tinue under the command of fuch flag fo long as the 
“ flag-officer by whom the order was iflued, or any other 
“ flag-officer a£ting upon the fame ftation, fliall continue 
“ upon fuch ftatibn, or until fuch captain fliall have re- 
“ ceived fome order dire&ly from, or be afting in ex- 
“ edution of fome order iflued by fome other flag-officer, 
« or the Lords Comtaiffioners of the Admiralty. 2dly, 
<* That a flag-officer, commander-in-chief, where there 
(< is but one flag-officer upon fervice, ihall have to his 

<« own 
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“ own ufe the faid i-8th of the prizes taken by the (hips x8 r i. 

“ and vcflels under hiscommand. qdly, That a flag-officer "" 

° * b LadyGAKDKca 

“ lent to command on any ftation ihall have no right tgamft 

X«Y Nit 

“ to any (hare of prizes taken by (hips or veflels en\- 
“ ployed there before he arrives within the limits of fuch 
“ ftation, and actually takes upon him the command by 
** communicating orders to the flag-officer previoufly in 
“ command; fave only that he (hall be entitled to a 
“ fhare of prizes taken by thofe particular fhips to which 
“ he fhall actually have given fome order and taken un- 
“ der his command within the limits of fuch ftation. 

“ 4thly, That a commander-in-chief or other flag-officer 
<f appointed or belonging to any, ftation, and palling 
through or into any other ftation, fhall not be entitled 
“ to fhare in any prize taken out of the limits of the 
“ ftation to which he is appointed or belongs by any fhip 
“ or veflel under the command of a flag-officer of any 
“ other ftation, or under admiralty orders; unlefs fuch 
“ commandcr-in-chief or flag-officer is exprefsly author- 
“ ized by the Lords Comraiflioners of die Admiralty to 
“ take upon him the command in that ftation in which 
“ the prize is taken, and fhall have actually taken upon 
“ him fuch command in manner aforefaid. 5thly, That 
« when an inferior flag-officer is fent to reinforce a fupe- 
“ rior flag-officer on any ftation, the fuperior flag-officer 
“ fhall have no right to any fhare of prizes taken by 
£t the inferior flag-officer before the inferior flag-officer 
« fhall arrive within the limits of the ftation, and more- 
« over fhall actually receive fome order dire&ly from 
“ him, or be a&ing in execution of fofte order iffued 
“ by him. 6thly, That a chief flag-officer quitting a 
“ ftation either to return home, or to afliime another 
“ command, or otherwife, except upon fome particular 

12 “urgent 
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1811. “ urgent fervice, with the intention of returning to the 

— 1 "• ,c ftation as foon as fuch fcrvice is performed, fhall have. 

“ no fliare of prizes taken by the (hips or veflels left be* 
‘1 (t jj* n ^ after he fhall have pafled the limits of the fta- 
^ tion, or after he fhall have furrendered the command 
<c to another flag-officer appointed* by the Admiralty to 
“ be commander-in-chief upon fuch ftation. 7thly, 
M That an inferior flag-officer quitting a ftation, except 
<c when detached by orders from his commander-in-chief 
** out of the limits thereof upon* a fpecial fervice, with 
" orders to return to fuch ftation as foon as fuch fervice 
“ is performed, fhall have no fliare in prizes taken by the 
“ fhips and veflels remaining on the ftation after he fhall 
** have pafled the limits thereof. And in like manner 
“ the flag-officer remaining on the ftation fhall have no 
“ ffiare of the prizes taken by fuch inferior flag-officer, 

or by the fhips and veflels under his immediate com* 
<< mand, after he fhall have* quitted the limits of the 
“ ftation, except when detached as aforefaid.” 

The queftion was, whether under thefe circumftanccs. 
Admiral Lord Gardner (who then commanded the Chan¬ 
nel fleet,) was entitled to the flag-eighth of the faid 
prizes ? If he were, the verdift was to (land : if not, 
a vcrdi& was to be entered for the defendant. 

The cafe was argued on an early day in this term by 
Brougham for the plaintiffs, and Gifford for the defendant: 
but as the arguments turned principally on the fpecial cir- 
cumftances of the cafe, and are explicitly ftated in the 
judgment, they^ieed not-be repeated. And on this day, 

r 

Lord Ei.lenborough C. J. delivered the judgment of 
the Court.. 

Thi, 
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This was an adtion by the executors of the late Lord 18 n. 
Gardner for prize-money» and the qucftion was, whether LatJ)r f 5AllDMfa 
the teftator was entitled to the flag-eighth of three prizes 
taken by the Loire frigate, Captain Maitland . In March* 

1805 the Loire was one of the {hips upon the Cork ft at 
tion, and was put at that time, with the reft of the 
fleet, upon that ftation, under the command of Rear- 
admiral Drury. In May 1805, Rear-admiral Drury gave 
orders to the Loire to proceed to certain limits fpecificd 
in his orders, and to esuize within thofe limits for a 
month from the time of his arriving within them: but 
in the event of the Loire's falling in with the enemy’s 
fleet from Bre/l, or any other of their ports, or obtaining 
any certain intelligence of their being at fea, {he was to 
Tetum immediately, and report the fame to Rear-admiral 
Drury ; unlefs upon due confederation of circumftances. 

Captain Maitland fliould think it beft for his majefty’s 
fervice to apprize the admiral cruizing off Bre/l there¬ 
with ; in which cafe Captain Maitland was to endeavour 
to fall in with him, and having communicated to him 
fuch intelligence, the Loire was to return to Cork without 
lofs cf time. Whether the limits, within which the Loire 
was by thefe orders directed to cruize, were within the 
Cork ftation or not, is not ftated. In obedience to thefe 
orders the Loire failed, and having received intelligence 
of an enemy’s fquadron, Captain Maitland gave inform¬ 
ation thereof to the late Lord Gardner , who had then the 
command of the Channel fleet. ' Tins information was 
given on or about the 25th of May ; and on the 28th of 
May Lord Gardtier iflued an order to Obtain Maitland, 
upon which the plaintiffs found their claim. That order 
dire&s him to mate the bejl of hie ivay enrol with cer¬ 
tain difpatches and men; to deliver the difpatches to 

Vice* 
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Vice-admiral Sir Robert Colder, and to put the men on 
board the Ajax. It then communicates to him the pri¬ 
vate fignals of the homeward-bound convoy from Ja- 
jnaica , and requires him, “ vohiljl in the execution of the 
& order he (Captain M.) had receivedfrom Rear-admiral 
« Drury,” to keep a good look-out for the faid convoy 
in certain fpccified limits, and, upon falling in with it, to 
afford it every prote&ion; feeing fuch (hips in fafety 
as were bound up St. George 1 s apd the Brt/lol Channel 
The limits within which this look-out was to be kept 
were partiy within thofc in which Rear-admiral Drury 
directed the Loire to cruize, and partly beyond them. 
Captain jMaitland failed off Ferret, delivered the dis¬ 
patches to Vice-admiral Sir Robert Colder, and put the 
men on board the Ajax, and was proceeding on his re¬ 
turn, when he captured the three prizes in queftion. It 
is not ftated in the cafe, that the place where thefc prizes 
were taken is within the limits of the Channel Ration, 
and it was admitted upon the argument that it is not. It 
was afferted, indeed, that it is within the limits of the 
Cork Ration ; but that point, whichever way it may be, 
feems immaterial to the plaintiffs’ right. 

Upon thefe faCts two queffions arife ; the one, whe¬ 
ther Lord Gardner muR be underRood to have intended, 
by the orders he gave, to keep this fliip under his com¬ 
mand after {he Ihould have have executed his directions 
in refpeCt to Ferrol, and whilR fhe Ihould be failing 
within the limits fpecified in his order: and 2dly, whe¬ 
ther (if this were his intention) he could fo keep the 
{hip under his command, as to entitle himfelf to a {hare 
of the prizes {he might during that time take ? and upon 
.each of thefe queRions our opinion is againft the plain¬ 
tiffs. 
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tiffs. The main ground upon 'which it was contended 

upon the argument, that the Loire was acting under the 

command of Lord Gardner at the time of the captures, 

was this 5 that he had dire&ed a look-out for the Jamaica\ ‘ 

convoy beyond the limits in which Rear-admiral Drury 

had ordered the veffel to cruize : and we were defired to 

look at the refpe&ive orders of the two admirals to afeer? 

tain under which of them fhe would be under in looking 

out for that convoy. Rear-admiral Drury direCts her to 

cruize between 48 and 53 north latitude, and from 10 to 

25 weft longitude; and Lord Gardner orders her to 

keep a look-out in latitude 49 deg. 20 min. north, and 

from iq to 30 leagues weft of Scilly ; which would be 

from 7 to 10 degrees weft longitude. Lord Gardner, 

however, dire&s her to keep this look-out ** whilft Cap - 

“ tain Maitland is in the execution of the order he had al- 

\ 

ready received from Rear-admiral Drury.” It is there¬ 
fore to be confidercd rather as a modification of, or ad¬ 
dition to, Rear-adxqiral Drury's orders, for the purpofe 
of a more beneficial execution, than as a fupercef- 
fion or abrogation of them; as enjoining a coincident 
and not a contradictory fcrvice. He does not profefs to 
give the (hip a new direction as from liimfelf, fo as to 
fuperfede or vacate Rear-admiral Drury *s orders; but 
fays what (hall be done whiljl the*execution of thofe 
orders is- going on. Lord Gardner either mifapprehended 
the extent within which thofe orders had directed Captain 
Maitland to cruize *, or he thought it would be within the 
fpirit of them, though not ftriCtly within their letter, to 
extend them to tire limits which his own order afligns. 
He does not profefs to do fo invidious a thing, a thing fo 
calculated to produce jealoufy and ill humour in the fer- 
vicc, as to take the cruizer of another admiral from the 
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command of that admiral, and, by a trifling alteration in 
the limits and period for her cruizing, toaim at exclud¬ 
ing that admiral from -all intereft in her prizes,-and en¬ 
titling himfelf thereto:»but he gives her certain additional 
clire&ions, upon the prefiimption that they would be 
compatible in fubltance with the orders which had been 
given by the original admiral \ and that*, whilft in the 
execution of the orders given by Rear-admiral Drury , the 
ihip would be able to attend to die additional inftru&ions 
fuggefted by himfelf in furtherance of the antecedent or¬ 
ders. We are therefore of opinion upon the firft queftiofi, 
that Lord Gardner is not to be underftood as liaving in¬ 
tended to continue this ihip under his command after Ihe 
fliouldhave executed his'orders off Ferrol: and if not, it 
is not perhaps abfolutely neceflary for us to give an 
opinion upon the fecond queftion. 

It may, however,. be advifable for the interefts of the 
fervice, in order to prevent its being fuppofed that we 
have doubts where we really entertain none, to exprefs 
our opinion upon the fecond point alfo: and that opi¬ 
nion is this ; that if Lord Gardn^j had intended to annul 
the orders of Rear-admiral Drury , and to put this Ihip 
under new failing orders of his own, he would not have 
been entitled to ihare in any prizes (he might take after 
ihe had executed hss orders at Ferrol, and had left the 
Emits of his ftation. It may, perhaps, be doubted, whe¬ 
ther the commander upon one ftation can in any cafe annex 


to his comgiand a evuizer put by the Admiralty under 
the command of an admiral upon another ftation: but if 
that could be done, wc are of opinion he cannot entitle 
himfelf to ih^rg in,the prizes ihe may take whilft cruizing 
under the orders hq. may have given her, unlefs taken 
during fuch time as flic cruizes within the limits of his 

ftation. 
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ftation. What may be the cafe, where a {hip is in chace, x8t i. 
and purfues the enemy from and beyond die limits of the ^q awmi 
one ftation in which the chace begun into thofe of an¬ 
other, is a different queftion: but this, upon the fuppofitiot^ 
we are now confidering, is to be taken as the cafe of a v 
Hiip fent by Lord Gardner to cruize out of the limits of his 
Jlation . The idea of a Jlation implies that the limits of 
that ftation are to be under the fuperintendance and con¬ 
trol of the commander of that ftation, and that he may 
place his cruizers, •within the limits of tlwtJlation t when¬ 
ever, in his judgment, the intertft of the fervice may re¬ 
quire : but to allow him to place his efuizers beyond his 
own Jlation , for the purpofe of cruizing out of that ftation , 
is inconfiftent with the idea of a ftation , and is making 
the whole ocean from one extremity to die other even¬ 
tually within the limits of any one particular ftation. To 
warrant a claim in this extent, there ought to be fome 
decifion upon the point, or fometfiing plain and unequi¬ 
vocal in the terms of the prize proclamation. The only 
cafes cited inaigumentwerethe Orion , 4 Rob. 362, alfo 
dated in 6 Raft, 232, a nj^htmes v/Rpinier, 8 Eaft t 502; 
and the parts relied upon in the proclamation were the 
3d and 5th articles of that part of it which relates to the 
flag-eighth; and none of thefe appear,'upon examination, 
to advance the plaintiff's claim. The cafe of die Orion 
decides no more than this; that if a {hip u.ider the com¬ 
mand of a flag be detached by a fuperior authority from 
the ftrvuc of that flag upon fome diftinB and feparate duty , 
t'ujh fuperior authority giving her orders not confirmatory 
of or coincident with‘the orders ihe had received from 
her original flag, but fufpending and annulling thefe or* 
ders for a time, and producing events and captures which, 
under fuch original orders, would neves hate occurred, 

Vol. XIII. R r the 
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the original flag, whofe orders are fo fufpended, is not 
entitled to any fliare in tire captures made under the new 
orders; bccaufe fuch original flag cannot be confldered 
’f as direEling or ajjifling in fuch captures. This cgfe, there¬ 
fore, decides only that the original flag has no title; but 
it leaves the qucflion untouched, under what circum- 
ftances, aft to what extent, the other flag is entitled, 
where the fuperior authority giving the new and fufpend- 
ing orders is a flag-officer. The cafe of Holmes v. Rai¬ 
nier, in Head of %eing in the plaintiff’s favour, feems to 
be againft him. There Admiral Pringle , who had the 
Cape of Good Hope Ration, fent one of his (hips into the 
Ration of Admiral Rainier for repairs. Admiral Rainier 
ordered him, upon his return to his commanding officer, 
to convoy certain {hips; and, whilR he was upon his re¬ 
turn, and before he had got beyond the limits of Ad¬ 
miral Rainier* s Ration, and reached that of the Cape, he 
made the captures which gave rife to the aflion. The 
a&ion was brought, not by Adjniral Rainier, who Rood 
m the iituation in which hordjjardner Rands here, but 
by the executors of Sir HugjQbriJtian, who fucceeded 
Admiral Pringle upon the Cape Ration : and all that the 
Court decided was, not that Admiral Rainier was en¬ 
titled, but that Sir Hugh ChriJlian was not. Some ex- 
preflions, however, I obferve to have fallen from myfelf 
and others of tjie Judges, intimating an opinion, that 
where the limits of a Ration were afeertained, and the 
cojnmander on that Ration had no fpecial power exprefsly 4 
given him beyond that Ration, he could only (hare in 
fuch prizes as were taken within fuch Ration. Thefe 
decisions, therefore, do not advance the plaintiff’s claim. 
And as to the proclamation, the 3d aniclef in that part 
12 which 
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which regulates the flag-officer's eighth, feema to cott- 18 iz. 
template captures within the flag-officer's ftation, and L-d y GA11)lfllt 
within that ftation only: and the caufe of its introdu&ion, 
as colle&ed by a reference to the earlier proclamation^ 
on the fubjeft, excludes all doubt as to its meaning. 

The only objeft of the 5th article was tgtiprevent its 
being fuppofed that the inferior flag was pan of the fu- 
perior's force, and conftrudively under his command, 

•whiljl on the way to join him , and before the receipt of 
any order from him. Upon the whole it appears to us 
that there is nothing in the proclamation from which any 
argument can fairly be drawn in the plaintiff's favour ; 
that there is no decifion to fupport the claim 5 and as it 
might be of dangerous confequencc to the fenrice to al¬ 
low a flag-officer upon one ftation to appropriate to him- 
felf a cruizer under the command of a flag-officer of an¬ 
other ftation, and to employ it upon a cruize in a place 
which does not appear to be within the limits of his own 
ftation; we are of opinion, that the plaintiffs are on this 
ground alfo not eutitle<j|fo recover, and that the verditt 
fhould be entered for the defendant. 

Poftea to the Defendant. 
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Jock again/} Brockhurst and Another, Bait 
t of Bell. 


Forth,punjore JgELL, principal, 
on fare facias, 1809, affi a commif 


rincipal, became a lunatic in Oilobcr 
commiffion of lunacy was iffucd againft 


fadifacWndurn him; after which the plaintiff brought his a&ion, and 
cipaTmuft lie”" recovered againft him 5000/. and upwards, at the fittings 
a ^ ter Trinity term. Proceedings were thereupon had 
fere the rcnim, againft the bails and after the firft writ of feire facias 
hwipjt cnce fued out againft them, when they were in time to ren- 

tonnder’thur der their principal, they took out a writ of habeas corpus, 

time! w*hirfi and had him ready in the vicinity of the court to have 

teTto do m 5t " ren ^ ere d him} when the Court, confidering the condition 
confcquence of 0 f the principal, and with a view to an arrangement be- 

a role mb taken r r ® 

out by them on tween the parties, gave a rule nifi to enter an exoneretur 

of*th« 8 court, n on the bail-piece, or for further time to render the prin- 

an arrangement cipal : hut no arrangement having been made, and the 

between* the ru ^ being refilled in laft Hilary term (a), the Court held 

parries, (the themfelves bound to difeharge it on both points. In the 

principal being 0 * 

a lunatic,) mean time, however,* the plaintiff proceeded with his 


which rule wa* . _ . . , . , , , . 

afterwards dif- wnts of feire facias againft the bail; and though it now 

oBtprovidmg" feemed probable that the alias writ of feire faci as was 

Sepiaudm^the f ue ^ out before, yet that was not known to the bail at 

that*»hey w«l ^ and it was not brought into the office, as it 

in befoie; tiie wa$ ftated, till die day after the rule nifi had been ob- 
Court, In a fub- 

fluent uim, tained. Jn confequence of this, a fecond application vas 
haiuotaket'e made on bel^lf of the bail in this term, to fet.afide the 
KE re^uUuty alias writ of feire facias, ^ having been improperly iffued 

ot the proceed. 

ibk>, tl ough they had before*, in dwJtae'fctJn, before they were mWre of ,thit objffiion, 
bieufcht lfffward anothet objeAion, which was ovct-iuled. 


(a) VidoCec^ v, BtU, ante, 355, 


pending 
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pending the former rule: but the rule for that purpofe 
was difcharged a few days ago$ the Court, on cOnfider- 
ation of the terms of the firft rule, not dunking that the 
plaintiff was thereby reftrained from proceeding igaiftftf 
the bail. After which the plaintiff continuing to proce 4 
againft the bail} 

Curwood , on Friday laft, the 24th of Mdy\ made the 
prefent application, on their part, to fet afide the pro¬ 
ceedings againft them for irregularity, on the ground of 
the capias ad fatisfaciendnm againft the principal, which 
was tcfted on the 6th of November, returnable in eight, 
days of St. Martin , (*.v. on the 22d of November^) and 
which, by the practice of the court, (hould have lain in 
the office for the laft four days, was taken out oil the 
20th; and therefore that the writs of fcire facias, founded 
on the return of non eft inventus to die capias, were 
it regularly iffued. For which he cited Forty v. Her- 
mtr(a ), where a fcire facias againft bail was fet afide 
upon the fame objection. The Court then inquired why 
this objection had not been taken before, which exifted, 
if at all, at die time when the former application had 
been mad<; to fet afide the fcire facias againft the bail for 
irregularity, which had been recendy difcharged. It 
was anfwered, that this objection was not known to the 
ball at the time, and did not appear upon the former 
affidavits. The Court thereupon, confidering the largenefs 
of the fum, and what had paffed before in court, partly 
upon their own fuggeftion, granted a rule to (hew 
datffe * but intimated that he (hould be prepared to anfwer 
this obje&ion, which no doubt would be taken upon (hew¬ 
ing caufe. 

(0) 4 Term Jty. 5(3. 
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Taddf now oppofed the rulo, oa behalf of the plain* 
tiff, and firft denied that the fame sole of practice, 
which required the feire facias to lie the left four days in 
the office before the return, applied alfo to the capias ad 
iftisfaciendum againft the principal: and here the capias 
had lam mdre than four, though not the loft four days in 
the office. And. the fame reafon,* he obferved, did not 
apply $ becaufe the writs of feire facias were never ferved 
on the bail, and they could only know of the proceeding 
againft theni by fearching the office *, but the capias might 
be'ferved on the principal if he could be found, which 
would exonerate the bail. [The Court obferved that in or¬ 
der to found the proceedings againft the bail, there muft be 
a return of non eft inventus to the'capias$ and therefore 
there was the fame reafon for its lying the laft four days in 
the office, in order to give the bail an opportunity of fearch¬ 
ing, that they might have notice whether they were to be 
fixed at the return of the writ.] In fa& die capias is never 
attempted to be ferved, and therefore its lying in the office 
is mere form. [Bayley J. Suppofe the principal died 
before the‘return of the capias ?] He then objeded 
that this application came too late after two former in- 
efTe&ual applications on the part of the bail for relief, 
the laft of which was made on the ground of a fubfe- 
quent irregularity to that which was now relied on. 
The rule has been laid down in cafes (a) upon the annuity 
a&, that “the Court would not entertain a fecond applica¬ 
tion, upon an objection to an annuity, which might haye 
been ma<& upon the firft : and this rulejnuft hpld ftill 
more ftrongjly in matters of praftice, yvhere the Court 
always requinTthat die party obje&ing to a mere irregu- 

• . , 4 ( « ii » it* 

(«) Greatbetd T. Brttaltf, ? fetm Rtf, 455.; and Sthmart1 ». Wrath*- 
bead, 1 Eafl, 537. »%,»*■, 
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larity 
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larity ihoold apply in the firft inftance before anysfurthei 
proceeding is taken } confidering every fubfequent 
ftep taken as a waver of any objection to the pieced? 
ing ftep. 
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Topping and Garwood, in fupport of the rule, faid that 
it appeared by the affidavits of the bail, that they were 
nor indemnified in this pafe $ and as they were prepared 
in time to have rendered the lunatic, when the firft rul# 
was taken ont at the recommendation of the Court* they 
were entitled to' every indulgence confidently with the 
ftri& rules of pra&ice, and within the difcretionary 
power of the Court. That the plaintiff was now put in 
the fame duration as he would have been in if the bail 
had rendered their principal when they were firft pre¬ 
pared to have done fo; for on the xfith of February he 
was rendered on another habeas corpus iffued. [Lord 
Ellenborough C. J. faid that if the Court were clearly Sa¬ 
tisfied that the bail had been milled by the terms of a rulo 
iffued at the fuggeftion of the Court, they would not Suf¬ 
fer them to be prejudiced by it.] They faid that the ir¬ 
regularity now complained of was clear; for befides rise 
cafe of Forty v. Hermer ( a) before referred to, there is a 
cafe in Salkeld ( b) which fays that the capias ad Satisfaci¬ 
endum againft the principal, in order to charge the bail,* 
muft lie four days exclufive in the fherifPs office j and 
this has always been deemed to mean the four laft days. 
Then as to the bail lying by and taking another obje&ion 
to the irregularity of the proceedings, they were driven; 
|n order to Save themfelves for the time, to bnug iorward 

(«) a Term Ref* 5S3, j and vide Reg* Gen. E. 5 Get. %, R.f$0.cf 
K.B. 11 , 

W *»">• ?• m, 
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the fir# objection which offered, and before they 
were apprized of tins objection, not thinking that the 
plaintiff 1 would have proceeded pending the firft 
.rule. 

7 

Lord EllenboEOPGH C. J. It is very convenient to 
abide by the rule of the Court, that parties, who mean to 
take advantage of any defe& of form, (hall bring forward 
ill their obje&ions at once, and not by piece-meal. But if 
the bail in this cafe have negle&ed to do that which they 
were once in a condition tohave done, and were prepared 
10 do, in cpnfequence of their having fairly underftood at 
the time that the Court had fufficiently provided for their 
fecurity by putting them in the fame fituation, after the 
firft rule was difpofed of, which they were in at the time 
when that rule was granted, the Court would do injuftice 
not to proteft them. Their prefent embarraffment has 
grown out of the a£t of the Court, rather than from their 
own negleft. Then, as to the point of pra&ice, we 
think that in order to fix the bail, the writ of capias ad 
fatisfaciendam ought to have lain the laft four days in 
the office. 

Hie other Judges agreed $ and the Court thereupon, 
the principal having been rendered, Hayed the proceed¬ 
ings againft the hail; but, as this was done in relief of 
ihe bail under thg fpecial circumftances of the cafe, thpy 
directed the rule to hemadeabfolute on payment of cods 
by die bail 
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ABATEMENT. 

I T defendant put in {pedal bail 
within four days in a town caufe, 
he is entitled to plead in abatement! 
provided fuch bail be afterwards per* 
tefted in time: though he had before 
put in other bail and given notice of 
juftifyingi but had withdrawn them in 
time. Hopkuifen v Henry, M. 51 < 7 * 3 

170 

ACCOUNT, and ACCOUNT 
STATED. 

I An admiflion by a defendant that 
fo much was agreed to be paid to 
the plaintiff for the Tale of Handing 
trees, made after the tiees had been 
felled and taken away by the de* 
fefidant, will iupport a count upon 
an account Hated! though not for 
goods fold and delivered. Knowles 
v. Mtebeh ff, 51 G. 3. 249 

$. Part-owners of a fhip having agreed 
'* Each and every of them with the 
others and each and every of the 
other*!*’ that the ftifp fhouMiprd- 
ceed on a certain voyage under the 
ptehsjivo management and control of 


ACTION ON THE CASE- 

one of them at fldf* hufland\ and 
that after her return “ a /all accosmt 
Jbould be made of the fatd Jbtp and 
her concerns** and the neat profits be 
divided in proportion, after deduB- 
ing ail charges ; the duty of making 
out fuch account is .aft upon the 
flnp’s hulband; and for not doing 
fo, ^nd not dividing the neat pro¬ 
fits, after deducing all charges, 
within a reafonable time after the 
fhip’s return, an a&fon lies Sgainfl 
him upon the agreement of each of 
the part*ownen>; though it be not 
averred in terms that the charge* 
were or could have been afce’i tamed 
before the a£tion biought; for that 
is matter of defence. Owfion v. 
Ogle,E 51 G.$. 538 

ACTION ON THE CASE. 

See Common, i. 

1. A vefTel hired by the Loid* Com- 
miflioners of the Admiralty, and 
employed to cruise againft fmug- 
: ' glers, the mafter and crew of which 
> were appointed by the owner, but 

which. 
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Mich was placed uiyjcr the ftiperior 
Smmand of a captatn appointed by 
r Board, ia forfeitable for an ad 
'fmuggnng committed on board 
* by fuch Admiralty captain, aa well 
ns by the osfcicr’a mailt r and crew: 
and the ownV has his remedy over 
fey ad ion on 4 the cafe again (l fuch 
, Admiralty captain to recover, da¬ 
mages for the lofa of his fhip by the 
condemnation, though that pro- 
elided^ upon* ads of fmuggling 
fitted to be by perfona unknown; 
fclid though it appeared in fad that 
the mafyer and mate appointed by 
|h« owner were alfo concerned in 
a&s of fmuggling on board, Blcwitt 
G. 3 . ' 13 

. A count in ip aftion on the cafe 
' jt^ted that whereas heretofore, &c. 
the plaintiffs agreed to purchafe, 
,aad> the defendants to fell and de- 
' liver to them, at a certain rate 
or price 1 per pound, to be pend in 
0 manner tbenJHfulated between them, 
40 bags of Wool, to be deliver eif by 
the defendants to the plaintiffs, at 
“0 time which . before the making of 
t&ejprbmtfc of the defendants after tnen- 
tinned, had staffed, but which wool 
bad notj then been delivered; and 
thereupon, in confidet.thou of the pre- 
mifet , and alfo in confide anon that 
the plaintiffs would Hill receive and 
pay for the fa id wool, at the rate or 
price, and in manner la/l aforefaid, on 
the de'ivery of it within a rcafon- 
time, the dt fend mis prom'fed 
the plaintiffs to deliver the fe d wool 
accordingly within fuch reafonable 
Urn? as aforefaid: and then alleged 
that (hough (he plaintiff, for a rca- 
Jontble time after the defendants’ 
pfomife{ were Haffy and willing to 
receive and pay for the wool, at the 
rate or price a nd tn manner lafl afore 
/aid, yet thf nfcfendai^ts would *not 
ti£Wr, &c ;^hcld that this was too 
general, and bad pppn fpecial dc- 
p^prret; inasmuch ' as no price and 
manner of payment wer£ jpemiooed; 
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which were referred to In, and in¬ 
corporated with, an4 made part of 
the confide ratioti of, the new pro¬ 
mise declared on; and without luch 
price being llated, no meafure was 
given to the jury for eftimaling the 
damage to the plaintiff's by the 
non-delivety of the goods An¬ 
drews and Others v. Whitehead and 
Another, M, 51 G. 3. 102 

ADJOURNMENT, . 

See Apffal, a. 

administration: 

An examined copy of the aft-book in 
the regiftry of the Prerogative Court 
of Canterbury, Hating that adminif- 
tration was granted to the defend¬ 
ant of her hnfband'a goods at fuch 
a time, w proof of her being fuch 
adminiHratrix, in an aftion againft 
her as fuch, without giving her no¬ 
tice to produce the letters of admU 
niflration. Davis v. Williams, Ad * 
minifiratrix, H 51 G 3. 33a 

S. P. Ray and Another, Affignres of 
Larkin, v. Clerk, London fittings af¬ 
ter Ail. or Eajler 1775, cor. Lord 
Mansfield C J. ib. 338 

ADMIRALTY VESSEL, 

See Smuggling, i, 

AFFIDAVITS. 

Affidavits npt intitled in the K ng's 
Bench, and fwotn before A. B,, a 
commiffioner , &c ; withoqt Haling 
him to be a commiffioner of tpis 
court ; cannot be read: hut thpfe 
/worn in court, or hrfoie a Judas of 
the court, though not iutkled to\jhe 
King's Bench, may be road. The 
King v. Hare, T, 50 G, 3. 189 


AGENT ANP PRINCIf AK 

See InauRANCi, 1.4* * 

r. Whert «n agent had received a 
Banknote femitted by* hit printfyai 

abroad^ 
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abroad, which was challenged to be 
the property of a third penon, from 
whom it had been obtained by 
fraud, and (topped by the Banks 
in trover by fuch agent again ft the 
Bank for the recovery of the note, 
evidence being given to aff&dt his 
principal with the frand, the quef- 
lion was not altered by fuch agent, 
who received it on account, having, 
after notice , made payments for his 
principal, which turned the balance 
in favour of fueh agent. Solomons 
v. The Bank of England , M. 32 G.3. 
B. R. ' 13$ 

. A (hare in the London Inftitution, 
incorporated by charter for the ad¬ 
vancement of liteiature, &c. cannot 
be transfer! ed until the proprietor 
(hall, by writing under his band, fig- 
nify his defire io to do, to the com- 
mittee of manages, and mention 
therein the name , See. and other de¬ 
scription of the pet Ton to whom he 
is defirous the fame fhoulq be tranf- 
ferred, which peifon is to be ap- 
-proved by the committee* held, 
that a note addre&d to them in 
thefe words; “ Having difpofed of 
my (hare in the Ijtndon Inftitution 
to [leaving a blank for the namej, I 
beg leave to lecommend him to be 
elected in my place, as a piopri- 
etor,” &c and figned by tnt pro- 
rietor; which note was left in the 
ands of an agent, (the clerk of the 
fuciety,) for thepurpofeof Celling 
the (hare; did not authorize fuch 
agent to fill up the blank himfelf 
with the name of the purchafer 
with whom he contracted for the 
price, againft the rules of the fo 
cie^r, which require the recom¬ 
mendation 0/ the candidate to be 
vouched by the proprietor himfelf, 
pifeiting hiV name, &c in the paper; 
and confcquently the agent had no 
authority, before the transfer wasfo 
completed; to receive the money of 
thq, purchfier, .and to infe^ his 
, pint in Ike blpjtf uakavwj} to (fee 


the proprietor. And fuch pur- 
chafer paying the money before the 
time of payment when the transfer 
from the proprietor was compete, 
pays it at his own rifle to the agent, 
whom he thereby npkea bis own 
for that purpofe. And fuch agent 
afterwards abfcoodiag with the mo¬ 
ney, and the fuciety difallowing the 
transfer upon the interference of 
the proprietor; held, that the pur¬ 
chaser could not recover the amount 
from fuch proprietor in an a$tQA 
for money had and received. Parti- 
ther v. GaitfkeV, B . 51 G. *• 43a 

3. The bolder in America of two hula 
of the (ame tenor, having tranfmit- 
ted them to hia agents here, to pre¬ 
fen t them for acceptance, ana re¬ 
ceive the money when due, and pay 
over a part to the plaintiff j while 
the bills fo remained in his agents* 
hands, agreed with the defendant, 
theindorfer, (who had lent hum- 
dorfement on each to the drtiwer, 
from whom the holder received 
them,) that upon payment of One 
of the bills be (hould be exonerated 
from both. In the mean time the 
biNs having been prefented for ac¬ 
ceptance by the agents and 4i(ho¬ 
nored ; after tbedi/bonor , the agents, 
not knowing of fuch agreement 
between their principal and the fp- 
dorfer, aifigned one of the diflionored 
bills to the plaintiff, who was in¬ 
formed of the difhonor, and who 
received it liable to all its infirmi¬ 
ties but without notice of fu£h 
agieement held, that the bill To 
received by the plaintiff was bound 
by the agreement; and that'{he 
defendant, having afterwards, bjit 
before this a£Uon, taken up irid 
difeharged the other bill which hid 
remained in the hands of the faihe 
agents, was difeharged frqm both. 
Crofsley v. Ham, 2 ?. 51 G.a. 498 

4. The plaintiffs and the defetidatit 
having each lodged their refpe&ive 
Indta ponds with the fame bankers, 

who 



AGREEMENT 


afterwards primly and without 1 
jthc defendant’s authority fold his 
bifida, t)nd upon his demand of 
, them delivered up to him the India 
bonds of the plaintiff to the fame 
total amen#, and payable to the 
fame obliges (being always the 
ttjeafurer of the company, who in* 
darffs fuch bonds in blank before 
they ire circulated,) but haring 
different nymbfis and for different 
froarate fume, and therefore mani- 
feftjy diffinguifftable from his own 
bonds j though the defendant did 
not know that they were the pro* 
party of, another, but was told by 
3he banker* that they had exchanged 
hja original bonds for thefe: held, 


abo amount in an adion of affumpfit 
for money bad and received to their 
( vle GAf«, Bart, and Another, v. 
, ifykr, JSf $\ G. J. 509 

J AGREEMENT. 

But Account, a. Action on the 
. CaRb. Landlord and Tenant, 
L PAtTMLKs. Variance, 3,3 

J* 8*4m». 

1’^Iie defendant agreed in writing to 
’ f talc* oftc half (bare of certain goods 
bought by the plaintiff On their 
' joint account ; half in the profit or 
Ipls; and to furnifh the plaintiff 
V wi\h half tbe amount in time for 
the ^payment thereof 1 the goods 
1 ht<pg to bf paid for by bills: hold, 


a. iTaffip. fi ( Penning v. JUdhe, At. 

K at *h e « H n 'i s hhl J 


»\vi r '—,,, r — 

j VjfefC to contribute equally j an ao 

hs.un. „ 


tion lay sgainft the defendant for 
his moiety of the price which nna 
to he furniflied by him in the firft 
inftance; although there might be 
an account to be taken between 
them, as partners, upon the fubfe- 
quent difpofal of the joint ffock. 

ibid. 

3. An inftrument, executed on the 
24th November 1807, upon an 
agreement itamp, fetting forth the 
conditions of fetting a farm, and the 
regulations to be obferved by the 
tenant} that the term was to be 
from year to year} the lands to be 
entered upon the 23d of February 
1808, and the houfing on the 12th 
of May i and that a Teafe toot to be 
made upon thefe conditions with all 
ufual covenants ; at the foot of 
which the defendant wrote, *< / 
“ agree to tabs lot f, (the premifea 
“ in queft ion,) at tbe rent , tSc.fub- 
*' jeB to tbe covenants is an agree¬ 
ment for a kafif and not a prefent de- 
mi/e } there being not only a ft fil¬ 
iation for a future leafe, but time 
given to prepare it before the com¬ 
mencement of the term, and no 
prefent occupation as a tenant con* 
tra&cd fur. But after the defend 4 
ant had been let into poffeffion un¬ 
der fuch agreement, and had paid 
rent under it: held, that that was 
fufficient to fatisfy a count againft 
him as tenant upon a deraife, for 
mifrnanagcRicnt of the farm contrary 
to the terms of fuch agreement; 
fuch count ftating, that whereas the 
plaintiff bad demtfed, fife. And 
ndd, that it was not neceffary to 
ftare the whole of thf agreement* 
if the part omitted 4 M not qualify 
that which was fttud fbnpefi v. 
Raivfag, At. 51 Gig. ' * i& 

4. |n affumpfit upon a memorandum 
. for a charter-party, defer ibing the 
agreement of the dtfendant, the 
ffnp*owner, to prodtkd with all con- 
(t venfn^ fpeed to $ foreign port, and 
MW* Jwithin£9 gw mg .days, 

n cargo 



alien and alien ENEMY. 

a cargo from the plaintiff's fadors, 
and therewith return home, and in 
15 running dayfc deliver the lame, 
on payment of certain freight; con* 
eluding with a certain penalty for 
non performance : held, that the plain, 
tiff might recover damages on the 
breach of the contrad, m the de¬ 
fendant’s not permitting the veffel 
to proceed on the voyage, beyond 
the amount of the penalty. Hat- 
Ttfon V. Wright, H. $i G. $. 313 

ALIEN AND ALIEN ENEMY, 
See Bait, 6 

A native Spaniard, domiciled here in 
time of war between this country 
and Spain, having been licenfed in 
general terms by the king to ihip 
goods in a neutral veffel from hence 
to certain ports of Sptia ; fpeh com* 
merce is legalized for all purpofes 
of its due and efft&ual prolecution, 
cither for the benefit of the party 
himfelf or of his correfpoudents, 
though refiding in the enemy’s 
country ; and fuch goods may, 
theiefore, be infitred by him, either 
on his own account, or as agent for 
them * and he may fue and recovet 
upon the policy in his own name in 
cafe of a lofs by capture 1 and this, 
though the prize, which was taken 
by a French privateer, [France being 
a co btlligeient with Spain in the 
war, and both governments having 
iffued fitmlar decrees againft the 
Britijh commerce,) was afterwards 
condemned by a Trench confular 
eoiurt then fitting in a port of Spain, 
into which the prize was carried : 
for in refped of the purpofes of 
fuch licenfed trading, the fubjeds of 
Spain concerned in it are co be re¬ 
garded aa BrUtjh fubjeds. Ufpa* 
ficha v. Noble, tf.jrG. 3. 33* 

APPEAL. 

I. Cdtfplirg the flat. 33(7.3, a. iof# 
• (which enables two jufticcs to fuf- 


^APPEAL. S 9 & 

pend orders iff rCtnoWl dn tetotftit 
of the fiiknefs of the paupers, 004* 
to give the colls of fuch fufpchfibns, 
with an appeal againft fuch toils if 
they amount to xol.) with the Hat. 

3 W.tcM. rat./ 9* (whfch gives 
an appeal to the pa|ly grieittd by 
any determination of the Jo dices* tx- 
fpe&ing the fettlementa of js^upTrs ' 
by the means there mtotroh&d'i) 
appeals lie againft ait ordA’Oi fe- 
moval which was fbfpttnded, ihd 
againft a fubfequeht oYatr for tofts 1 
notwithftanding the delth Of'the 
pauper before any removal of him 
m fad made, and though thi tofts 
were under tol ; Iuch order" for 
cdfts attaching by tonfequento a 
grievance on the parifti to which the 
order of removal Was made, if (he 
pauper were not fettled in it. fk 
King v. The Inhabitants of St, Miry* 
le-Bone in ,MxddhJtkt M. 51 <7/3. 

$« 

a. Though a ftatute, giving an appeal 
to the ftffiona within four months 
after the caufe of complaint Hull 
arife, dired the juftices at, the /aid 
ftffions to hear and determine the 
matter of fnch appeal, Ac.) ye| it 
fie ms that they have an ipcidefltal 
power of adjourning it tq another 
ieffions, upon lawful capfe, fuch aS 
thr abfence of a material witnefs, of 
the fufficiency of which they are to 
judge. *The King v. The Juflicet of 

Wdtt,'H 51 < 7 * 3 , 3 $> 

3. But where the appeal was agiiinft 
the fufficiency of au allotment under 
an inclofure ad, and it appeared that 
the ground was (hiked out m March, 
when the appellant took pofftffion 
of and cropped it, thqcfgh no ftdal 
award was made of it by the eom- 
miffioners till lung afterwards} yef an 
appeal lodged at the O&olrie feffions 
was held to be out of nyie 1 and 
this, though a fmalt pirt of the 'al¬ 
lotment was, with the appellant’s 
con fen tj exchanged fo late as 'July. 

ibid. 

APPREN* 
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■ APPRENTICE, 

—by Jpprenllcejhip. 

ARTICLES OF THE PEACE, 

Sa Husband and Wire. * 

1 » . 

X., Ope againft whom articles of the 
peace are exhibited is not entitled 
to ic*4 affidavits on his own behalf, 
<jn eontradi&ion of the fads fworn 
to, aeajnft him in fuch articles. 
7 M *• Doherty,' M. 51 G. 3. 

171 

8. P. Rex v. Brmgloe and Others , 
I#. 7 G. a. cited ib. 174 

9 »«Where a perfon exhibits articles of 
the peace, agd fwears that her life is 
in danger, the truth of the fads 
fannot be contiovoted. Lord Vane't 
cafe* H. 17 G a. 17a 

5. There ought to be a reafonable 
foundation on the face of the articles 
to induce a fear of perfonal danger, 
before the Court will require fureties 
. of the peace. ibid 


ASSAULT. 

In debt on bond conditioned not to 
. aoauitt moleft, or injure the perfon 
of the plaintiff; the replication, al¬ 
leging that the defendant afiaultcd, 
ptolefted, and injured the perfon of 
jthc plaintiff by then and there beat. 

See. and otherwifc ilbtreating 
9, is fnftained by evidence that 
fhe defendant, who was fitting in 
the,{f«9e room, Jumped up from 
nja/eat ]with his fin clcnchedj^as if 
,toApkd the plaintiff, but waspujed 
back tp his fispt by vothcr before 
Itf waaVthinfeacb of thephumiff. 
*tmbt r v;, Painter, M* 5 U?*, 1 

, ^ASSUMPSIT.' , 

Action qij 5 the Case, ( 5 jCfa'fa- 
i. T Wh ^ .W«Wh, 

I .'One what hi fubpien*M*A t Wit- 
nefsi and attends at* the trial, blit 

<1 


there refufea to give evidence, unlefs 
his expences are paid, and is there¬ 
upon not exaifttned, may yet main¬ 
tain affumpfit for his necefiary ex¬ 
pences of attendance againft the 
party who fubpoenaed him. There 
was alfo evidence of a promife to 
pay the expeuces at the time of 
fervmg the lubpoena s which h was 
contended was waved by the fubfe- 
quent refufal to be examined, flui- 
let v. Meart, M, 51 G. 3. jr 

*• A ftakeholdcr receiving country 
bank-notes as money, and paying 
them over wrongfully to the original 
(taker, after he had loft the wager, 
is anfwcrableto the winner in an ac¬ 
tion for money had and received to 
his ufe. Pkkard v. Parties, M. 

3 * to 

3 * Where goods are fold and delivered 
upon an agreement by the vendee 
to pay for them by a bill at a certain 
date 1 as intcreft would have run 
upon fuch bill, if given, it may be 
iccovered in an action for the mice 
of the goods brought after the time 
when fuch bill would have become 
due | and it may be recovered as 
part of the ellimated vahie of the 
goods upon the common count for 
goods fold and delivered Marjhall 
and Another v. Poole and Another, 
j ‘.f 1 .®: 3 * The fame point was 
decided in this term in Boyer v 
Warburton. og 

4. The regiftered owner of a (hip, 
having chartered her to the then 


at a rcni ro r a certain 
number of voyages, u not liable for 
fibres funuibed to the (hip by order 
of the charterer daring the charter- 


5. An tfddnifiou by t defendant tlut 
itihch was agreef to be paid to 

* 'the phtfatiff for tHe fate of Sanding 

'"g??* t!ie *«« J ^»d been 

SS*?" 1 5¥* h r Ae de* 
^ tttWant, Will fuppcftt a count upon 

* «n account fitted,'thbugh not Ton 


good* 



ASSUMFSH 


goods fold and delivered .' Knowles 
v Michel, H, 51 G\ 3. 249 

d. The matter of a (hip having con- 
tra&ed by the bill of lading with the 
Hoppers to deliver goods to certaiu 
perinns or their afligns, he or they 
paying freight for the fame ; the de¬ 
manding and taking of fuch goods 
from the mailer by a purchafcr and 
aflignee of the bill of lading* with¬ 
out the freight having been paid, 
is evidence of a new contract or 
promife on the part of fnch pur- 
chafer, as the ultimate appointee 
of the (kippers, for the purpofe of 
delivery, to pay the freight j and 
be ia liable for the amount in an ac¬ 
tion of indebitatus aiTumpfit brought 
dgainft him by the fliip-awner. Cock 
v. Taylor, E. ji G. 3. ; 999 

7. A fliare in the Loudon Inftitution, 
incorporated by charter for the ad¬ 
vancement ofliteraturv, dec. cannot 
be transferred until the proprietor 
(hall, by writing under bis hand, fignify 
his denre fo to do to the committee 
of managers, and mention therein 
the name, We. and other description 
of the perfunto whom he is deurous 
the fame dtould be transferred; 
which petfon is to be approved by 
the committee: held, that a note 
addrelTed to them in thefe words; 
“ Having difpofed of my (hare in 
** the London Inftitution to [leaving 
4 " a blank for the name ], I beg Itavc 
“ to recommend him to be ele&ed 
“ in my place, as a proprietor/" 
dec., and ugoed by the proprietor : 
which note was left in the bauds of 
an agent, (the clerk of thefociety,) 
for the purpofe of felling the (hare; 
did not authorize fuch ament to fill 
a up the blank flimfelf with the name* 
of the purchafcr with whom he con. 
traced for the^ a price, againft, the 
’ rules of tHe focfcty, which, require 
the recommendation of the caodi. 
‘date to be vouched by the proprietor 
'* hitqfelf, infertijig his tjaipj;, in 
4 the paper s ^nd coafcqpeatfy ( the 


agent had nqaathontytf before the 
transfer was (o completed, to k- 
ceive the money of the pir&afer 
and to infert his name in tbe.blank 
unknown to the proprietor. Arid 
fuch parchafer, paying the money 
before the tiiqp of payment when 
the transfer from the proprietor 
was complete, pay4 it at his Owa 
ri(k to the agent, whom \ye thereby 
makes hit own for that purpofe. 
And fuch agent afterwards ibfeond- 
ing with the money, and the foclety 
difallowing the transfer upon the in* 
tcrference of the proprietor jheld 
that the purchafcr could not recover 
the amount from fuch proprietor ia 
an ediub for money had and 're¬ 
ceived. Panther v. Gakjhtll, E. 
S« G.$. 43a 

6 . No action Jies by the reverfioner 
and owner of the inheritance to taf- 
cover the value of timber, cut by 
the deceased tenant for life -after a 
fine levied by her, whereby (he ac¬ 
quired a bafe fee, and before the 
avoidance of fuch fine and* bafe fee 
by the entry of the reverfioaer for 
that pui pofe; fuch entry not revel¬ 
ing the reverfioner*s old eftate Jy re¬ 
lation during the continuance nf the haft 
fee thus created, fo as to entitle him 
at law to the timber and other tuefne 
profits taken during that interval. 
Even fuppofjng that after the fta- 
tnte of limitations had ran againft 
the appropriate l iion, by the re- 
verfioner againit the tenant for life, 
for mefjie profits, or for Wifte, up¬ 
on the original wrongful ad of 
putting down and converting the 
trees, an adion of aifumpfit foe 
money frad and Deceived for the bur- 
chafc-money of the trees (did, which 
was in fad paid to the former te¬ 
nant fur life Within fix years, was 
maintainable,againft her representa¬ 
tives after her death. Hughes v. 
Thomas and Another, Eweutrixes of 
;iAn§ Evans, E, n <?• 3 . 474 

1 is' ' 

[ 9* Thu 



AWARD. 


9, The plaintiffs andCthe defendant 
lining each lodged their rcfpe&ive 
ffuftahan&i with the fane bankers, 
who afterwards privily, and with 
out the defendant's authority, fold 
his bonds 1 and upon his demand of 
them delivered up to him the India 
bonds of the plaintiffs to the fame 
total amount,* and payable to the 
feme obligee, (being always the 
ttesfurer of the company, who in- 
dorfcs' fuch bonds in blank before 


they are circulated,) but having 
, different numbers, and for different 
fesarste fums, and therefore, mani- 
ftftly diftingutfluble from his own 
bonds) though the defendant did 
not know that they were the pro¬ 
perty of another, but was told by 
the bankers that they had ex¬ 
changed hia original bonds for 
thefe; held that the defendant, 
having fold the plaintiff's bonds fo 
received from his own agents, who 
had afted mala fide in palling them 
to him, was liable to auiwer over 10 
the plaintiffs for the amount in an 
a&ion of affumpfit for money had 
and received to their ufe. Glyn, 
Bart. v. Baker , £.51 G. 3. 509 


AWARD. 

t.Wbereleflces of landandof coal-mines 
found or to be found therein cove¬ 
nanted forthwith tv proceed to Jink for 
coait at far at could and ought to be ac - 
fatnpitjhed by per font acquainted with 
the nature of collieriu, and as in fuch 
cafes was ufual aud cuftomary, qpd 
to ere A fire-engines for the purpofe 
by the 24th Jane 1806, default 
thirst/ to pay fo much to the Ujfor at 
arbitrator* Jbould aboardt and after 
the day paffed, without any new 
pit funk, Ac* the pauies named ar- 
. bitrator* to award concerning the 
damage, loft, and dday to the kf- 
for, it day, and whether %ny rent 
A or other fgiak^ton Arnold be made 
ttjjf him ou that account j and the 


lefljees gave boodf to the leffor can* 
ditioned to perform the award: end 
afterwards the arbitrators awarded 
that the Wees had not performed their 
covenant, by not having proceeded to 
fink for the faid coal at far at could 
and might to he accompG/hcd, ftp. (in 
the words of the covenant,) on or 
before the 24th June 1806) for 
which they awarded to the leffor 
150/. on account of ail damages and 
Ioffes then incurred on account of 
fuch breach} and further, that the 
Meet Jbould Jink coal-mines and eredt 
jure-tnfinet for getting the coals demifed 
onor before the 24*0June 1807; and 
in default thereof,, and until the fame 
JkoM be done, they fhould pay a yearly 
rent of aooL to the lejfor, as a corn- 
pen fation for the lord's (hare re¬ 
ferred under the leafe: held that to 


an aftion on the bond, it was a fuf- 
ficient anfwer by the lcfiees to lave 
the condition, that they had paid the 
150/. awarded for the breach of the 
covenant Up ro the 24 th June 1806: 
and as to the fubfequent period from 
thince till the 24th June 807, that 
on divcis'days between, &c. they did 
well and truly Jink for coal in the lands 
demifed at far at could and ought to be 
accompli/bcd, &c. (in the words of the 
covenant,) and were ready and wil¬ 
ling to have funk and completed the 
pits, and to have eitfted the neceffa- 
ry fire-engines, &c. withip the time 
limited by the award; hut that at the 
time of mating the leafe, and /torn 
thenceforth, tberi were no mines of coal 
under the lands at could or ought to be 
worked by any ptrfon acquainted with 
the nature of collieries, or, at in fitch 
eafet it wot afitaUor cuftomary to 
work, or, aswulahavc defrayedfhe 
nmjfsry expenses of working and get¬ 
ting the fame t aft which prenufet the 
defendants afccriahusd and proved by 
die aujfvmient experiment/ and triple 
thenjmd there made . But leave was 
givtOflo amend by taking iflue cm 
Bp fuffietency 01 the experimenVt. 

ttanfon 



BAIL. 


Hanjon v. Beotlman and Others * M. 
S»®' 5 - e 22 

2 Where a caufe involving a queftion 
of law was referred to a barritter 
under a rule of court to fettle all 
matters in difference between the 
parties; and be made his award 
thereupon j but the queftion of law 
did not appear upon the face of the 
award ; the Court* conltdetring that 
it was the intention of the parties to 
refer the dccifion of the merits* as 
we]I upon the matter of lav* as of 
fad* to the arbitrator* refufed to 
open the award again, upon a fug 
geftion of the aibitrator*s miftake 
in point of law upon the conllruc 
tion of a contrad between the par* 
ties, Chase v. Wejlmore, H. 516.3 

557 

BAIL. 

t. Id bailable caufes for any fum ex¬ 
ceeding toco/, it (hall be fufficient 
for the bail above to juiiify in 1000/. 
beyond the fum fwotn to. Reg. 
Gen , M. 51 G 3. 62 

2. Where the plaintiff, after $rrefting 
and holding the defendant to fpecial 
bail for 50 7 ., took 20/. out of eburt 
which the defendant had paid in, 
and ftayed fui iher proceedings * held 
that that did not warrant an applica¬ 
tion for cofts on the part of the de¬ 
fendant, by the flat. 43 G. $4 e 46 
j- 5 again it frivolous and vexatious 
arrefts* which authorizes c6fts to he 
awarded to a defendant if the plain¬ 
tiff do not recover the fum for which 
he he)d the defendant to bail, and 
had no reafonable or probable ootnfe for 
holding him to bail to that amount. 
Rfinmetnf *• ^dltfton, -MsyiGit 
< ■> ,« i ,W*»po 

• a If deferduft 'put in focetai hail 
widths four daps in a twwn catffe, 
he is entitled to {dead hi ibatertxat. 


drawn thed hi time, BopUnfodb. 
Henry and dnotber, M» 

‘ * ’ 170 

4. The defendant having bets fued 
and heldto bail bjr a ifcrong chriftiaa 
name; bat the plaintiff hating de¬ 
clared againft him,'and bail biting 
been put in andperfe&ed’for Ml by* 
his right name | tbe bail canuOC af¬ 
terwards objed to the' Irr^gdlferity 
upon a motion to enter an Uttdue- 
rctur upon the bail-piee*. Ctart v- 

* Baier t H. 51 G. 3. *73 

5. Time refufed to be enlarged fofthc 
bail to render their principal, oh an 
affidavit that" he was a lunatkft it 
not appearing that he waa in Inch 
a ftate aa to occaffon any ftnmettate 
peril of life either to faimfiif or 
ihofe about him. Cock v. Bell, H. 

$ tG *3- * S55 

6. The defendant being in cuftody of 

a meffenger under an order of the 
Secretary of State for the purptole 
of being fent out of the kingdomby 
virtue of the alien id, 4I G 3 
e. 155., the Court refufed tolffue 
a habeas corpus* os the Application 
of his bail, to bring him up,'that 
they might render him in their ov n 
difeharge, on account of the public 
inconvenience, and probable ufle ot 
hispatiage* which had been taken 
in a (hip immediately about to fail 
to his defined port. But they alfo 
refufed* while he was dill in (he 
kingdom, and might poffibly be fet 
at latgeagain* to enter an txoneretur 
on the bafl.piece: but they faid 
they would remember that the fttu- 
ation of tlie bail waa without any 

* fktik df theirs, if any proceedings 
were taken againft them in the mfon 
time. Fdkdn v. GrHko, £ ci <£3 

* 457 

9. For the putpbfl' of iixing the Bail 

On Mre uMb, the capiaa^Aii fstff* 


provided fudihym be afterward* fi*r^ ‘ > fojbdttm againftthe pihnctaftf thfift 
ttded in time} though Mdf'W * 'Ke AC fottr A/?days iirfffp office be¬ 
fore pat mother bail, auttgtflftW. * fore tbCifrtmn; aftffthcbat!having 
tiee of linftifcriag, but^kad^ftfe- ; * «nte been prepared**© ftnder thfcir 
-Vob. XIII. Sf principal 





BAILMENT. 


BANK-NOTES. 


tftifiqip&l *° t > nQe « witch .they then 
$jpigxd to doj in confcquence of a 
. *«ilp,nifi taken .out by them on the 
.of the Court,. with' a 
#iew to on arrangement out of court 
byta^een the parties, (the .principal 
being, a lunate:,) which rulewas.af- 
terwards difeharged without pro¬ 
viding for jthe hail to be placed in 
the,fam£ fituatian that they were in 
before; the.Court, in a fubfcquem 
term, permitted the bail tq take the 
, above obje&ionto the regularity of 
v th?. proceedings, though .they , had 
before, in the fame term, before 
. they were aware of this objc&ion, 
..brought forward another objection, 
, { which was overruled. Cock v. Brock- 
. hurfi and Another , E. 5 ( G. 3. 588 

BAILMENT. 

t - , 

1.,If a thing be depofited by one, 
; with the authority of .another, and 
receivedby the bailee, to keep on the 
joint account of the two, one alone 
, £annot lawfully demand it without 
the authority of the other, fo as to 
maintain trpver, upon the bailee’s re- 
fwfal to deliver it. But where it only 
' appeared that it had been agreed 
. .between the aflignor and the ■ af- 
lignee of a leafe, that, to fave the 
jexpencc of a counterpart, it (horrid 
, be depofited in the hands of a third 
ptirfon, and the afiignee afterwards 
.delivered it to the bailee to keep, 
but without mentioning that it was 
enthe joint accounts and no commu¬ 
nication was made of thedepofit to 
the aifignor, who never interfered 
further in the matter; but the. de¬ 
fendant afterwards ( with^he privity 
of the Ipa'lee, who ailed as his 
agent,) procured at! illegal and void 
conveyance of the. property in it 
from the afiignee: held that the af- 
$grec or .hit legal^ reprefentatives 
.plight alone maintain trover for it, 
after, demand and refufal. May and 
Another, AJftgnu* of. Taylor a Bank 
& 5 1 C. 4 . iS 7 


BANK-NOTES. 

z. A fiakeholder receiving cotuttry 
bank-notes as money,' and paying 
them over wrongfully to the original. 
fiaker, after be had loft the wager, 
is anfwerable to the winner in an 
allion for money had and received 
to his ufe. Pickard v. Banket, M. 
51 G . 3. < 20 

2. Bank-notes cannot be followed by 
the legal owners into the bands of 
of bona fide holders for a valuable 
.confideration without notice. Then- 
fore where a trader, after a com- 
milfion of bankrupt iffued againft 
him, wifhing to redeem a bill of ex¬ 
change which he had before remitted 
to his bankers, to whom he was in¬ 
debted much beyond the amount, 
fccretly employed an unknown 
agent, in whole hands he placed 
for that purpofe 4 other bills'of 
about 1 he fame value ; and fitch 
agent after endeavouiing in vain to 
prevail on the banker to take in ex¬ 
change fuch 4 bills fur ibe one, 
(which application was made as 
from and in the names of third per- 
fons, though feconded by a letter 
from the trader to the bankers, re¬ 
ceived by them about ,the .fame 
time,) paffed off the 4 bills in the 
market, and' obtained Bank-notes 
for the fame, with which Bank¬ 
notes he took up the firft bill out of 
the banker’s hands in the ulual 
way : held that the alfignees of the 
bankrupt trader could not recover 
from the bankers the amount of 
fuch Bank-notes, the prodace of 
the 4 bills, part of the bankrupt’s 
eftate ; though difpoied of b f him 
after bis banKruptcy; the bankers 
hiving bona fide for a valuable cun- 
fidcration, : and without notice 1 of 
the true owners, received filch 

..Bank-notes. Lowndes add Others, 
WA/fignttt of Lett, a Bankrupt, v. 
Ufttfid dnd Others, M. 51 6.3. 

j.\The 
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bankrupt! 1 . _ 




3. The holder of a Bank-note is prima | 
facie entitled, to prompt payment; of 
it, and cannot be, affefted by the 
previous fraud of . any former holder 
in obtaining it, unlefa evidence he 

8 iven to bring it,home to his privity. 

>ut where a hank-note for 500/. 
had, been fraudulently obtained by 
fome perfon unknown ; and on its 
' being pcefented. for payment fome 
time..afterwards by an agent of a 
foreign principal, information tyas 
given of the fraud ; and th.c prin¬ 
cipal was defiled to inform the 
- Bank how he came by it; but the 
only account he would give bf<it 
was that he had received it in pay¬ 
ment of goods from a man drafted 
in fuch a way, of whom he knew' 
nothing; and It was further proved 
.that Bank-notes of to large a value 
. were not ufually circulated in that 
foreign country : this was held to 
be fufficient evidence to be left to 
a jury of the principal’s privity to 
the original’s fraud, in an aftion of 
trover brought hy his agent to reco¬ 
ver it from the bank who had de¬ 
tained it under the authority of the 
original owber, to whom it properly 
belonged. And the queftjon was 
not altered by the agent, who re¬ 
ceived it on account, having, after 
notice, made payments for bis prin- 
■ cipal, which turned the, balance. in 
favour of fuch agent. Solqmont ▼ 

7 he Bank of England, M. 3 s G. 3. 

/:?35 

BANKRUPT. 

X. Bank-notes cannot be followed by 
the legal owners into the Hands of 
bona fide holders for. a va)uabje,con- 
fideration without notice.' There¬ 
fore where a trader, aftef a s comm<f- 
fion of bankrupt.iffued agafttft .him, 
wiihing to redeem a bill (if exchange 
4 ’ which be had before remt|^-to ms 
banker, to whoqt he wjjQp ffi yed 1 
much beyond the amount,-^retly 
employed an unknown agent, in 

•r 


whofe hands ta placid for that-put* 

{ jofe four other bills of about the 
ame value; and filch agent, after ed- . 
deavouring inSratn to‘prevailoir|be 
bankers to take hi exchange fetch 
four bills for the one, (which Jpptt- 
cation was made as from and in the 
names of third perfohs, though ft- 
condcd by a letter frodn the tinder 
to the bankers, raceived*by them 
about the fame time,) pafted -rfthe 
four bills in the' market', and Ob¬ 
tained Bank-notes for the fiuhe, 

; with which Banknotes’he took up 
the firit biU out of- the bankets* 
hands in the ufual way: held.that' 
the affignees of the bankrupt- tiader 
could not recover froth the bankers 
the amount of fuch Bank-notes, the 
produce of the four bills; part of 
the bankrupt's eftate; though dif- 
pofed of by him after his bank¬ 
ruptcy; the bankers having bonk 
fide for a valuable confideration, and 
without notice-of the true owners, 
received fuch Bank-notes. LdUmder 
and Others, Afjigncet of Lees, ’ a 
Bankrupt, v. Anderfon and Others, 
M.xiG.$. ’«o 

2. Bills of exchange to the amount of 
100/., drawn and iffued by a trader 
before an aft of bankruptcy, ‘but 
becoming, due afterwards, are fiiffi- 
cicnt, wht t due; to found a peti¬ 
tion for a commifflon of bankrupt 
againft him. But note, the bank¬ 
rupt waa .in faft indebted to diffe¬ 
rent perform at the time of the aft 
of bankruptcy trtmofe than 16b/., 
even allowing the rebate of inf&bft 
upon the bills, calculated back to 
that period. Brett, Atfignee iff Hhr» 
rifin , a Bankrupt, y. Levitt, ' H. 

51 0 . 3. ; V18 

3. Want of notice to the bankrupt 
drawer of the dilhonur of one of 
the brUsViay be Supplied by evi¬ 
dence of his acknowledgment to 
-^the holder, when aftdijd if tbe bill 
"trouldbVpiid, that . it would not; 
’■ though fucb acknovrlcdgmeht were 
S f a mad# 
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made after the aft If bankruptcy 
-'Committed ib. 213 

4. ' The plaintiff hawing accepted a bill, 
payable at a future day, for the ac- 
xommodatiun of the defendant, the 
hitter afterwarda, and before the bill 

~ became doe, Committed an aft of 
bankruptcy, followed by a commif- 
fiod, which was afterwards fuper- 
feded; and titne was given to the 
btnknips by his creditors; and the 
plaintiff thereupon accepted another 
bill for the fame debt, with the ad¬ 
dition of intereft and ftamp: held 
that tins was a continuation of the 
fame futetyfliip by the plaintiff for 
the defendant, which cxiiled before 
the aft of bankruptcy and tbe foil 
' commiflioft: and a fecond efftftual 
commilfion having afterwards iffued 
upon the fame aft of bankruptcy, 
before the plaintiff's fecond accept¬ 
ance became due, which was paid 
.when due; held that the amount 
Waa provrable as a debt under fuch 
eommiffion by virtue of the Hat 
'49 Geo. 3. r 1 a 1./ 8., and wai» cop- 
frequently barred as a perfoual de- 
.maud againH the bankrupt by bis 
certificate. Stedman v, Martmnant, 
E. tf\ G. 3. 437 

5. * Where a fate note for the purchafe 
41(50 tons of Greenland oil was de¬ 
livered by the fellers* broker to the 
pui chafer* to be paid for by their ac¬ 
ceptance payable at a future day; 
and they afterwards received fiom 
the fellers an ordrt on their whaif- 
iugers for the delivery of the 50 
out of 90 tons of their oil | yeWas 
the cuftom of the trade was for the 
calks to be fearchzd by«the fellers* 
Cooper, and for a broker on behalf 
ut both parties to afeertatn the foot- 
din and water in each, {for which 

' allowance was to be made) and then 
the calks were to be filled up by fhe 
fellers* Cooper at their expence ; all 
which? was to precede the delivery 
' to title buyers * held that 'thr'fWe 
vNe HOt complete to pafs the pro- 


BASTARDY, ORDER OF. 

perty 1 but that the fellers, on the 
infoivcncy and fubfequent bank¬ 
ruptcy of the buyers before fuch 
afts done and delivery made, might 
countermand it. Wallace and Othert, 
jdfftgntet of Anderfon and Eadju, 
Bankrupt* , v. Breed* uni Another, E. 
5 »<?. 3 . jtx 

BASTARDY, ORDER OF. 

1. One who is de fafto guardian of 
tlie pool of a parilh, united with 
othet pariihes under the fiat 22 G. 3. 
c- 83. lor the better relief and em¬ 
ployment of the poor, and who is 
received and acknowledged by the 
parilh as guardian, though not le¬ 
gally appointed fnch under the fta- 
tute, is yet competent to apply in 
that charafter to a jufticc « the 
peace to take the examination of a 
tingle woman with child, in ord^r 
to filiate the baftard; which, by the 
fiat. 6 Geo. 2. 1. is direfted 

to be made upon application by the 
overfeer* of the poor, in whofe place 
fuch guardian is appointed : and he 
i. alfo competent to apply to the 
jufiice for a fummons againft a re¬ 
puted father for not obeying an or¬ 
der of baftardy, which, by fiat. 
49 G. 3. c. 68. f 4 is direfted to be 
made upon complaint by any one of the 
mterfeer* of the boor. The King v. 
Martyr and Fulham, M. 51 G.3. 55 

2. And though the latter Astute di¬ 

rt ft the magi ft rate, upon luch com¬ 
plaint and proof upon oath of the 
order for payment of maintenance, 
and non-payment thereof, to iffiu hi* 
warrant to apprehend the reputed fa¬ 
ther 1 yet it is proper for the jufiice 
to 1 flue a fummnt in the firft in* 
fiance to the party charged, to at¬ 
tend and fitew caofe. ibid. 

3. 'Ike fiat. 18 Elm. c. 3. f. %. cu* 

1 darning “ bafiards left to he kept at 

; ** the chargee of the parilh where 

*> they) are born*** enifting, “That 
“ two juftices of the peace in or 

“ next 
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“ next unto the limits where the 
« parifti church is, within which pa* 
*f riih fuch baftard (Hall be bora, 
*' upon examination, &c< (hall take 
** order as well for the punilhmtnt 
** of the mother and reputed hither, 
a* alfp for the bitter relief of every 
l'fuch f/irj/b &c.: held that an 
Order of ba (tardy, not appearing to 
be made on complaint of the paritit 
where the child was born; but, on 
the contrary. Hating that the was a 
cafual popr there; is bad: (or non 
conllat but that (he may have been 
born in a parilh in another county 
out of the jurjfdi&ion of the jufticcs 
making the order. The Xing v 
St, Mary’t, Nottingham, E. joG. a. 


57 

the 


4. But there is no objection to . 
baftard, being of years of diferetion, 
giving evidence oa oath as to her 
reputed father; nor to the reputed 
father being examined, if he choofe 
to admit the fa&i though he be 
not compellable to anfwer. ibid. 

5. An order of baftardy is only bind¬ 

ing on the reputed father to indent* 
nify the pariflt in which the baftard 
is boro, uU the baitard baa acquired 
another fetdement for herfielf elfe- 
where. ibid. 

6 . On quaihing an order of baftardy 
defective in form, the Court, ac¬ 
cording to the pra&tcet took the 
reputed fa<bet's recognisance to ap¬ 
pear at the next Seffion. ib. 59 

BILLS OF EXCHANGE AND 

PROMISSORY NOTES. 

* 

1. If one partner draw or indorfe a 
bill in the partner (hip firm, it will 
prima facie bind the firpi j although 
pailed by the one partner to a frpa- 
rate creditor in difpbaigc of his own 
debt j unlefs there be evidence of 
covin between fuch feparate debtor 
and creditor, or at lean, of the want 
of authority, either expipfa ok, to 
be implied, ip the debtor partner to 


tfle joint 


! rivc tne joint fccurity pf the firm 
or his upfrate debt. Bnt held, 
that no fufficient circumftanqe ap¬ 
peared to raife any prefumptioo sd« 
verfe to the feparate creditor taking 
fuch joint fecurity, in a cafe where 
the bill appeared to have been dcavn 
in the name of the firm to their 
own order 18 days before the deli¬ 
very of it to the feparate creditor, 
and' ta have been accepftd and in* 
dorfed before luch delivery, and to 
have been drawn for a larger amount 
than the particular dcbt| and where, 
though the indorfemenr was in fe*t 
made by the hand of the debtor 
partner, yet it did not appear that 
that (aft was known to the frpartte 
creditor at the time» and tbit, too, 
in a cafe where d*re& evidence might 
have been given of the cavjm or 
want of authority, if it exi&ed, For 
the a&ion being brought by the fe¬ 
parate creditor agaioft the acceptor, 
either of the partners might have 
been called u s witoefs by the de¬ 
fendant, to difprove the authority 
of the debtor partner to givgthe 
joint fecurity 1 tor though if the fit- 
pirate creditor recovered agsinft the 
acceptor, he would have his remedy 
over agaiuft the firm | yet the inno¬ 
cent partner would have his remedy 
oyer agaioft the other. And the 
bankruptcy pf the debtor partner in 
the mean time does not vary the 
queftion ‘ of competency. Ridley 
end Another v. Taylor* m. 51 G* 3. 

%JS 

a. Where the defendant lent bb in* 
doriement op a promiftbry note 10 
the drawer, which note was payable 
oh demand, for the purpoie of en¬ 
abling him to raife money on that 
fecunty from the plaintiffs, his 
bankers, who agreed to make ad¬ 
vances thereon tor fix months» held, 
that the bankers, who had renewed 
their advances at the end of the fix 
months without the knowledge or 
confent of the defendant, could not 
S f 3 recover 
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' recover upon the tune thus indorfcd 
tty him, without proof of a demand 
on the drawer, and a regular notice 
of the diftionor to the defendant. 
'‘Smith and Others v. Bechet % M. 

187 

Bills of exchange to the amount of 
Y too/., dravln and iffued by a trader 
before an aft of bankruptcy, but 
becoming due afterwards, are fuffi 
<cient when due to found a petition 
fora commiflion of bankrupt againlt 
him. But not?, the bankrupt was in 
faft indebted to different perfons at 
the tilde of the aft of bankruptcy in 
more than 100/, even allowing the 
rebate of intereft upon the bills cal¬ 
culated back to that period Brett, 
AJfi&nee Harrifon, a Bankrupt, v. 
JLew//, H 51 G. 3. 213 

Want of notice to the bankrupt 
drawer of the diflionor of one of 

* the bills may be fupplied by eviV 
dence of his acknowledgment to the 
bolder, when afked if the bill would 
be paid, that it would notj though 
fetch acknowledgment were made af¬ 
ter the'aft df bankruptcy committed. 

ibid. 

‘ ft The indorfee of a promiffory note 
" may recover upon it again(l the 
payee and icidotfer, on evidence of a 
promife to pay it made feme time 
after the diftionor of the note by 

* bim to a fubfequent indorfee, who 
then held it; without direft proof 
by the plaintiff, that due notice of 
the difhonor was given to fuch payee 
and indorser. Pptter v. Rtiyryonb, 

£51(73. 417 

f. The plaintiff having accepted a bill 
" payable at a future day for the ae- 
eomm^dation of the defendant, the 
laiter afterwards, and before the bill 
became dqe, committed an aft of 
bankrnptcy followed by’a commif* 
Sort, Which was afttrirards .fuper- 
' fcded s and time was given to the 
jniikrofft by his creditors; and the 
plaintiff thereupon accepted another 
ww the flunk debt, with* the ad¬ 


dition of intereft and ftamp: held 
that this was m continuation of the 
fame furetyihip by the plaintiff for 
the defendant, which cxifted before 
the aft of bankruptcy and the full: 
commiflion And a lecond effcftual 
eommiflton having afterwards iflued 
upon the fame aft of bankruptcy, 
before the plaintiff’s Second accept¬ 
ance became due, which waa paid 
when due: held, that the amount 
was proveable as a debt under fuch 
commiflion, by virtue of the flat. 
49 G. 3. e. !2i< f. 8. aqid was con¬ 
sequently barred, as a perfena! de¬ 
mand againft the bankrupt, by hia 
certificate. Stcdman v. Marfinnant, 
E.$\G 3. 427 

7. The acceptor continues liable, 
though no demand was made till 
3 months after the bill was due* and 
when the drawer had become infel- 
vent. Anderfim v. Cleveland *.fittings 
at Guildhall after Eafier 1769, cor. 
Lord Mansfield C. J. 

8. In a count againft the acceptor of 

a bill of exchange, dated to be qc- 
cepted payable at S. and Co*e. it is 
fufficient to allege, generally , a re- 
queft by the plaintiff to the defend¬ 
ant to pay the bill, without alleging 
that it was presented for payment at 
the particular place. Fenton v. Goun- 
dry, E. 51 G. 3. 459 

9 And no objection can be taken on 
demurrer, not afflgning at lead the 
caufe fpecially, that after dating the 
day on which the bill was drawn, 
which was made payable at a future 
day, the count alleged that after- 
wards , to wit , on the fame day, &c. 
the demand of payment was made. 

ibid. 

10. The holder rn America of two hills 
pf the fame tenor* having tranfmit- 
ted them tp his agents here to pre- 
» lent them foy acceptance, and receive 
the money when due, and pqy over 
ta part of it tq the plaintiff $ while 
* the bills fe remained in bis agents* 

. buds, agreed with \bt defendant. 
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the Indorfer, (who had lent his in- 
dorfement on each to the drawer, 
from whom the holder received 
them,) that- upon payment of one 
of the bills, he fhouid be exonerated 
from'both. In the mean time, the 
bills having been presented for ac¬ 
ceptance by the agents and diiho- 
nored; after the dijhonar, the agents, 
not knowing of (uch agreement be- 
' tween their principal and the in* 
dorfer; affigned one of the diiho- » 
pored bills to the plaintiff, who was • 
informed of the difhonor, and who 
received it liable to all its infirmities, 
but without notice of fuch agree* 
‘tnent • held, that the bill fo re- 
ceived by the plaintiff waa bound by 
the agreement} and that the de¬ 
fendant, having afterwards taken up 
- and difeharged the other bill, which 
’ hid remained in the hands of the 
fame agents, was difeharged from 
bbth. Ore/iky v. Ham, E. 51 G. 3. 

498 

11. The indorfee of a bill of exchange, 
made payable 65 days after da^e, 
which was iifued by the drawer, and 
indorfed by the payee, who died 
before the day when it bore date, 
may make title through 'fuch in- 
dorfement to recover on the bill 
againft the drawer. Pafmore v. 

North, E. 51 G. 3. 517 


BILLS OF LADING, 

j t 

See Freight. 

BOND, 1 

Set [ Assault, i..' Covenant,!. 
Pleading, 1,2. 

The plaintiffs and the defendant, hav¬ 
ing each lodgtd their refpeftive /n- 
dia bonds with' the fame bankers, 
Who afterwards privily; and without 
’ the defendant 1 # authority! fold!his 
'• borids, and upon his'"demand) of 
' them, delivered'up tohtmtbe / 1 dur 

• bbndsof the 'pUintiis to^the 


$07 


. total amount, and payable to the 
fame oblige, (being always the trea- 
furer of the company, who iodorfea 
fuch bonds in blank before they 
are circulated,) but having different 
numbers, and for different feparste 
fuma, and therefore rnanifcftly dillin- 
guiihable from Ids own bonds; 
though the defendant did ,nait<know 
that they were the property of an¬ 
other, but was told by. the bankers 
that they had exchanged bis ori¬ 
ginal bonds for thefe;: held, that 
the defendant having fold tbo plain¬ 
tiffs 1 bonds fo received, frames o wn 
agents, who had a^ed.mal^hdeio 
palling them to him, was liable to 
anfwer over to the plaintiffs for the 
amount in an a&hm of affamgfit for 
money had and received to their nfe. 
Glyttp Bart. v. Baber, E. 51 £.3. 

■ .... 509 

BRIDGES. 

it The ’ inhabitants of the County, 
being prims facie liable to repair all 
public. bridges within it, are there¬ 
fore, as it feems, bound-to repair an 
ancient horfe-bridge , unlefs they (hew 
that others are bound- to repair the 
fame. The JCing v. The Inhabitants 
of the County of Salop, M- ji G. 3. 

2. The Medway Navigation Company, 
being empowered, under a local 
(16 and 17 Car. a.l. to make the 
river navigable, and to take tolls; 
and ** tp amend or alter fuch bridges 
“ or highways as might hinder the 
“ paffage or navigation, Itavingihcm 
1v or others as-convenient in^their 
* room, 1 ’ See, 1 and they having 40 
years ago deftroyed a ford acrofa 
the river in the common highway, 
by deepening its bed,, and built a 
bridge over the feme place, arc 
! bound to keep fuch bridgt in re- 
' P*' r J. *• under a continuing condi- 
* tion to preferve the new; paffage in 
- lieu-of the old one, which-they de- 
v ftfoyed for that* own bene^C. " The 
8 f 4 ifiwig 
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King r. The Inhabitant* of Kent, H. 
S*Gt$, » aao 

BRISTOL, 

Set Sr amt, l. 

BX-LAW, 

See CORPORATION* 

CAtlCO-PRINTER, 

Conviction, 2. 

CERTIORARI. 

' " tr 

i. Tift Court refufed a certiorari to 
remove aa fndi&ment for a mifde- 
meanor, and proceeding# thereon at 
the alfiaes, after conviction and he- 
Fore' judgment, which was prayed 
ft* the purpofe of applying for a 
new trial, on the Judge's report of 
the evidence, upon the ground of 
the vndift being again ft evidence 
and the Judge's direction. . fit 
King^'V* Tide Inhabitants of the 
County of Oetford , £. 51 G. 3. 

411 

3. - A certiorari will not lie to the fef- 
fionsto remove a conviftion fora 
mifdemeano'r before judgment t for 
the fine being uncertain, the Court 
.above cannot tell how to alTefa it. 
Otherwife where the punifliment is 
certain. • The King v. Nicholls, M. 
*8 <?.,*. 4x4 

CHARTER-PARTY. 

I. Under the common printed form of 
the Baft India Company's charter- 
parties, the company are warranted 
an affifting and aaingv conjointly 
with his msjefty's governments at 
their raauifition, in fending their 
chirterea (hips upon a warlike ex¬ 
pedition againft the lung's enemies, 
; under the’ command of the king's 
officers placed on board the fame. 

■ And a (hip of that defertption is Hill 1 
. Sander the charter-party, though al¬ 


terations were ordered to ha made 
in her upper works-by the company, 
to enable her to carty-a larger num¬ 
ber of guns, &c. than' her ftipnlated, 
force j and though a king's officer 
affomed the command of her, and 
hoifted the king's broad pendant on 
board. Dobret v. The Baft India 
Company , H. ,tl G. 3. 3 pO 

a. The ufual daufe in a bill of lading 
engaging the mafter of the (hip to 
deliver the goods *6. the confignee 
or his affigns, be or they paying freight 
for the /aid goodi, is introduced for 
thrbenrfit of the tnaftev only, and 
not for the benefit of the consignor, 
and therefore the mafter is not 
bound to the confignor to withhold 
the delivery of the goods nnlefs the 
confignee or his aifigns pay the 
freight. Nor does it vary the cafe, 
that the confignor was alfo the 
charterer of the (hip. Therefore 
where the mafter covenanted in a 
charter-party to proceed with cer¬ 
tain goods from London to Tangier*, 
there td apply “ to the corre¬ 
spondents, faftors, or agents of .the 
charterer” for orders whether he 
was to proceed'to St. Linear or Ca¬ 
diz ; and that puriiiant to the or. 
ders he would make a right and 
true delivery to the oorrefpondents, 
fa&ors, or agents tof the charterer, 
agreeably to bills of lading; and the 
charterer covenanted that he would 
pay to the mafter immediately on a 
right and true delivery of the cargo, 
in foil for the freight of the (hip, at 
a certain fate ia fterling money; 
and afterwards bills of lading were 
figned and delivered, making the 
cargo deliverable at Tangier* and 
St. Lneartb J. P. (the charterer's 
agent at Tangier*^) or his affigas, he 
or they paying freight for the (aid 
goods lb much ip fterling money, fct 
the current exchange at Cadi* or 
London \ and the mafter-Was ordered 
by J. P. nt Tangier* to deliver the 
cargo at Cadm, .(by which it was 
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armed' that the matter was pre¬ 
vented from 'delivering the fame to 
any of the comfpoodcnts, favors, 

, or agents of the charterer’s at fan- 
gun or gt Lvcar, agreeably to the 
bills of lading *) and did deliver it 
at CedSns to B. P. the agent of the 
defendant in that behalf, according 
to the charter-party : the matter, 
who had not received the freight 
from B. P. on delivery of the cargo 
to him, was held entitled to recover 
it from the charterer m aa aftion of 
covenant upon the charter-party. 
For neither the fining of the rate of 
exchange in the bills of lading varies 
this from the common rale above- 
mentioned* nor the omiflion in the i 
bill of lading of going to Cadiz, 
which was nsmed in the charter- 
party, together with Tangier* and 
St. Lacar ; for fuch omiffion only 
relieved the matter (who was to de¬ 
liver agreeably to the hills of lading) 
from going to Cadiz , but did not 
take from him the power of going 
there under the charter-party t and 
again B P. who was only averred 
to be the agent of the charterer, is 
either to be confidercd as virtually 
the afflga of J. P„ to whom or to 
whole affigns the bill of lading re- 

3 uired the delivery to be made; or 
r . P. mutt be taken, in default of 
making any appointment, as having 
refuted to accept the cargo, ana 
then the matter properly delivered 
it to the agmt of the charterer and 
confignor hunielf, fo aa to found the 
aftion of covenant on the charter- 
party. Shepard «. De Beraedet , E. 

S&5 

CHURCHWARDEN, 

See PaaisH Omcst, a. 

COLLIERIES, 

See Cov&mamt, I, 


COMMON. 

i. Parchment® writings preferved 
among*, the muniments of a manot, 
dated in 1658 and 1717,'purporting 
to be figned by many perfons, co¬ 
pyholders of the manor. Hating an 
unlimited right of common in the 
commoners, which haling been found 
inconvenient, they had agreed to 
ftock the common in a certain re- 
drifted manner, is evidence of -repu¬ 
tation as to the general right, fuf- 
ficient to deftroy the reftrifted right 
let up by the plaintiff, a copyholder, 
in au aftion on the cafe againfta 
freeholder of the manor for over- 
ftocking the common beyond fuch 
ftint; although it was obji&ed that 
the iuftrument was not proved to 
have been figned by n majority of 
the copyholders of the manor* nor 
that the plaintiff held the copyhold 
tenement of any one of thole who 
had figned it. Chapman v. Caaakm% 
M 51 G 3. xo 

1. Where one of two adjoining* com¬ 
mons, with common of vicinage, 
was enclofed and fenced off by the 
owner of the foil, leaving open only - 
a paffiige fufficieat for the highway 
which led over the one to the other; 
yet as the 'reparation was not com¬ 
plete, £0 aa to prevent the cattle 
ttraying from one to the other bp 
means of the highway, the common 
by vicinage ftilt continued. Gul¬ 
let v. Lopes , Bart. ff. 51 G. 3. 

348 

CONSPIRACY. 

(. Indiftment againft frveral for cop. 
fpiring together, by huSreS means, to 
prevent one H B. from extrdifing 
the trade of a tailor, held well; for 
the indiftment would have been 
good without thofe woidt. Rex 
v. Beebe and Others, M. 24 G 'a. 
B. R. * jo 

%* Where two eonfpire, and one dies, 
the other may ftitt he iodifted fora 

confpiracy. 




Cto CONVICTION. 

confpiracy. The King v) Nicholh, 
M.rjG.z. ( 412 

CONTRACT, 

^Variance, 2,3. 

CONVEYANCE, 
£w < Tithes, 1. 

.CONVICTION. 

1. The ftit. 34 G. 3 e 68. /. 1$. 
giving a fummary convi&ion again ft 
any matter of a veffel who, having 
received the certificate of it» regiftrv, 
(hall wilfully detain aud refufe to de¬ 
liver up lie fame to the proptr off cert 
empowered to mate regifry, &C. on 
the requifition of the owner or ma- 
’ jer part of the owners, will not au¬ 
thorize the convi&ion of a matter, 
who did not comply with the reqip- 
' fit ion of the owner, (though the Jo/e 
owner,) t6 deliver up fuch certificate 
* to him t though exprefled to be for 
the purpofe of his providing the ne- 
ceftry iodorfement to be made on 
jt at the cttftom-houfe upon the 
transfer of the fln’p to him. The 
Kbigv. Piutey, M. 51 G 3. 91 

t. A conviftion of a journeyman ca¬ 
lico-printer upon the ftat. 39 & 
40 G.3. e. 106. and 41 G. 3. c. 38 
for refufing to work, &c. made by 
jtrftices of the peace of the county 
of Surrey t ftating, that the defend¬ 
ant was employed by G. J. See. of 
Vf. in the feud county, in the manu¬ 
facture or oufinefsof a calico-printer, 
carried ou by them at W. afore fa id; 
and that whtlfi the defendant was 
fuch workman, and was employed 
da aforefaid, without* reasonable 
etufe, he rkfufid «s Urori with one 
y. B then alfo being a workman 
employed by the fakl J. S Sc c. in* 
the laid manufacture, See earned on 
by them at VS. aforeftud i is bad, 
for want of ftating, that the defend¬ 
ant's ref ufat to work, Sec, which was 
the criminal a& charged, was made 


CORPORATION. 

at W. within the jurifdi&ion of the 
convidting magistrates. 

And this is oof helped by a fum¬ 
mary mode of conviction given by 
the ftatute; in one of the blanks of 
which it is required to (late the of¬ 
fence, withnut any blank fpecifically 
pointing to the place. The Ktng v. 
Hazel/, M, 51 G. 3. 139 

COPYHOLD, 
dee Common. 

CORPORATION. 

I. A preferiptiveright in the eldeft fon 
of every burgefs born in Nottingham, 
and in the younger fons of every 
burgefs born in Nottingham, and 
having ferved a feven year’s appren¬ 
tice fhip to any trade, and in every 
perfon having ferved a feven years* 
apprenticeship in Nottingham to any 
burgefs of N. to be admitted a bur¬ 
gefs of the town, on his attaining 
2t, was holden not to exclude the 
incidental power arifing by implica¬ 
tion of law to the corporation at 
large, to fecure their perpetual fuc- 
ceflton, by voluntary cle&tons of 
burgefies ad libitum: and this, 
though it was averred that N had 
always been and yet is a populous 
town, containing numerous refident 
and trading burgeffes | and that by 
the preferiptive modes of fupply by 
birth and fervitude, the fucceffion 
of a fufficient and large number of 
burgeftes h fully ftcured; for non 
conttat that thefe fources had at all 
times been fufficient during the ex¬ 
istence of the corporation, without 
occafionaL fupphes of burgefies by 
cle&ion, or even that they were to 
ae the time of the defendant*a elec¬ 
tion j and they could not have ope¬ 
rated at all for feme years after the 
creation of the corporation: and 
therefore no prrfumptipn can be 
made from thence that the crown 
meant to exclude the incidental 
power of the corporation to' makq 

voluntary 



COSTS. 


voluntary ele&ions of burgeffes in 
•id of fuck prescriptive modes of 
iupply. The King v. Bird* H. 51 G 5. 

07 

2. Whether the power of making 
fuch voluntary elections be inciden¬ 
tal to the corporation at large, or 
rxift, in them by preferiptinn | it is 
competent for them to delegate it 
to a feled part of themfelves. 
But ibid. 

5. They cannot delegate fuch 
power to any ft ranger: and the re¬ 
corder of the town mult be taken to 
be fuch, .it be be not ftated to be a 
burgefs. ibid. 

4 As fuch fele£t body is the 
creature of the corporation, its con- 
ftitution and mode of afting may, it 
feems, be modelled (with the ex¬ 
ception before ftated) according to 
the pleafure of its maker; and 
where the corporation (confiding 
primarily of the mayor and burgel- 
les, who were dire&ed by charter to 
eled aldermen from among them- 
felves,) transferred the right of 
ele&ing burgeffes to a lekfii body, 
confiding of the mayorand aldermen, 
of whom the major part mult at¬ 
tend * 18 livery or cloathing bur- 
geifes, of whom 9 were fufficient to 
attend {together with the recorder, 
if a burgefs, and if choofing to at¬ 
tend ; and 6 of the burgeffes at large, 
if they choofc to attends but the 
feleft body mightjproceed without 
cither the 6 burgeffes or the record¬ 
er, if they did not attend : held 
that this was a yeafonable and valid 
by law. ibid. 

COSTS. 

j. Under the fiat, 5 IV. & M. e. 11. 
/ 2 & 3. requiring a defendant, re¬ 
moving an indi&mcnt from the Sef- 
fions by certiorari, to find two fuf¬ 
ficient manucaptors, who ftiall enter 
into a recognizance in 20/, condi¬ 
tioned to appear, plead, and try, 
£c } and that if the defendant be 
*3 


tot 

convffied, icc., the Court (hall girt 
reafonable gofts to be taxed, Ac { 
and that the /aid recognizance Jball not' 
be d/febarged tiff the cofit fo taxed 
Jbiff be paid s the amount of the 
cofts to be taxed is not limited b r 
fuch recognizance, which is only a 
further fecurhy for them ; and the 
Court will not difeharge the recog¬ 
nizance till the taxed cofts are paid 
to the profeeutor. fbeJCing v. Teal 
and Others , M. 51 G. 3. 4 

2. The pradice is, to take the recog¬ 

nizance in 20/. from each of the raa- 
nucaptors. ibid. 

3. The ftatute, giving the profeeutor 
an attachment for recovery of his 
cofts within ten days after demand 
and refufal, means ten entire days. 

ibid. 

4. The" Court refiifed on motion to 

difeharge an infant plaintiff, who 
had fued without ptochein amy or 
guardian, and was in execution for 
the cofts. Finley v. Jowb$ AT. 
51 G. 3. 6 

5. Coupling the flat. 35 G f.e. tor. 
(which enables two juftices to fuf- 
pend orders of removal on account 
of the ficknefs of the paupers, and to 
give the colts of fuch fufpenfionsk 
with an appeal agaiuft fuch cofts if 
they amount toao/.,) with the flat. 
3 IV. tcM.c it./. 9. (which gives 
an appeal to the party grieved by 
any determination of the jaftiecs re- 
fpc&ing the fettlements of paupers 
by the means there mentioned ;) 
appeals lie againft an order of re¬ 
moval which was fufpended, and 
againft a fubfequem order for cofts; 
notwjthftanding the death of the 
pauper before any removal of him in 
fad made j and though the, cofts 
were under 20/.; fuch order for 
cofts attaching by confidence a 
grievance on the parilh to which the 
order of removal was made** if the 
pauper were not fettled in it. The 
King v. The Inhabitants of St. jft/ary-le- 
Bone, in Middlf/ex, Ifi. 51 G. 3. 51 

6. An 
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COVENANT. 


6 . An order of felfions, awar^W fuch 
coils as other pci Tons ChouM adjudge 
to be rcafonable, is baa. The King ». 
St. Ma>y*s, Nettinghamt E. 10G. 2. 

57 

7. Where the plaintiff* after arrcfting 
and holding the defendant to fpecial 
bail for 50?. took to!, out of court, 
which the defendant had paid in, 
and ftaid further proceedings: held, 
that that, did not warrant an appli¬ 
cation for coils on the part of the 
defendant, by the flat. 436.3. c 46. 
f 3. againit frivolous and vexatious 
arrefts; which authorises cods to be 
awarded to a defendant if the plain- 
tiff do not recover the fum for which 
he held the defendant to bail, and 
had no reasonable or probable caufe for 
holding him to bail to that amount. 
Homeroj v. Alefson , M. 516. 3. 

9° 

8 . Where a nonfuit is fst slide upon 

payment of cods, fuch payment is 
made a condition precedent to the 
fetting afide the nonfuit; and with* 
out it the plaintiff cannot proceed 
to another trial. Nichole Bourn, 
M.51G 3. 185 

9. Trnpafs for breaking and entering 
the plaintiff’s roeffuage and yaj-d, 
and paffing and repafling therein: 
plea, iff, not guilty as to the force 
and arms, &c.; and, adly, as to the 
refidue, a juftification of a right of 
way over the locus in quo at all 
timet ; and, 3<lly, a like jullification 
in the day time. Replication, taking 
jffues on the two rights of way, ana 
new afligning extra riam, &c ; to 
which 1 there waB judgment by de¬ 
fault; and after verdift for the 
phiinliff on the Erft fpecial iffue, for 
1;,, and damages affeffed alfo on 
the new afftgnment,* and a verdiB 
for the defendant on the not guilty, 
except, &c. and on the fectmdfpcciql 
ifliu held'that the defendant was 
{fritit led to the'gencral cofts of |he 
trial; becaufe the plaintiff was not 
obliged to go to trial, hut fhoulu 


have let judgment go by defanlt on 
the iffue upon the limited right of 
way, which was found against him. 
Thirntoa v. WiUiamfon t T. 50 G. $• 

191 

COURT OF REQUESTS, 

See London Court or RsctpxsTS, 

COVENANT. 

I. Where leffeea of land and of coal 
mines found or to be found therein, 
covenanted forthwith to Proceed to 
Jink for coal at far as coaid and ought 
to be aecmplfhed hyperfont acquainted 
with the nature if collieries, and, as 
in fuch cafes was ufual and cuftom* 
ary, and to ere& fire engines for 
the purpofe, by the 24th of June 
1806, or in default thereof to pay fo 
much to the (for at arbitratortJhould 
award; and after the day pall, 
without any new pita funk, &c. the 
parties named arbitrators to award 
concerning the damage, lofs, and 
delay to the lefipr, if auy, and whe¬ 
ther any rent or other fatisfadion 
ihould be made to him on that ac¬ 
count $ and the leffeea gave bond to 
the leffor conditioned to perform 
the award: and afterwards the ar¬ 
bitrators awarded that the kjfeet bad 
not performed their covenant, by not 
having proceeded to fink for the 
faid coal as far at could and ought to 
beaecompiybedf dec. (in the words of 
the covenant) on or before the 24th 
June 1806 ; for which they awarded 
tq the lefibr 1 co/. on accouat of all 
damages and Ioffes then incurred on 
account qf fuch breach : and fur¬ 
ther, that the Meet Jhould Jink cqal 
mines and ertS Jure engine; for getting 
the coals demifea, on or before the l^ta 
June ,1807; and in default thereof, 
and until the fame Jhqtfd be done t they 
Jhould pqp a. yearly rent jf goof, to 
the lt;jor$ as a cqmpcnfcro for the, 
lord’s Ihare r^ferved under the kale £ 
held tjhat to an a£Upn, on the bond* 
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it was ftiflicient anfwer by the 
lrflfoeif to fate the condition, that 
‘they had paid the 150/. awarded For 
the breach of the covenant up to 
the ?4th June i8o6 ; and at to the 
fubfeqdent period, from thence til] 
the 24th June 1807. that on divers 
days between, &c. they did well and 
truly Jink for tool in the landt de- 
mifed, at far at could and ought to 
he accompfj/hed, Sec. (in the words 
of the covenant,) and were ready 
and willing to have funk and com* 
pitted the pits, and to have erefted 
the tiecefiary fire engines, &c. with* 
in the time limited by the award; 
hut that at'tbe'Jime of making the leafe , 
and from ihencefortb t there were no 
mines of coal under the lands as could 
or ought to be worked by any perfm 
acquainted with the nature of collieries, 
or-at in fueb cafes it was ufual or 
tvflmary to work, or as would have 
defrayed the ntcejfary expenses of work¬ 
ing and getting the fame : all which 
premifet the defendants afiertedned and 
proved by due and fuffeient experi¬ 
ments and trials then and theft made. 
But leave was given to amend by 
taking iffue on the fufficicncy of the 
experiments. Hanfon v. Boothman 
and Others, M. $ \ G. 3. 22 

2. The plaintiff declared in covenant, 
and let out, firil, ’ an indenture, 
whereby the defendant, the original 
Proprietor of a medicine, bargained, 
fold, and afligoed all his right, in- 
tereft, and property in it to a third 
perfon, fubjeft to a covenant by the 
afftgnee to pay him oftc*third of the 
profits during his and his wife's 
lives; and alfo covenanted with the 
affigit ee that 1 be would not thertaflef, I 
by aimfeff, or jointly with any other, 
prepdft or fat , or engage with any 
other perfon in p ftparing or felling thy 
fend tiudiciue, &c.: and then the 
plaintiff fet out a fecond indenture., 
whereby the firft afiignee aligned all 
his right, mtereff, and property in 
the medicine to the plaintiff, l'ub* f 


jeft to th^ covenant 'of. referva- 
tion : arid then the plaintiff fet out 
a third indenture between him and 
the defendant , reciting the two for¬ 
mer, and that he had agreed wifh 
the defendant for the abfolute [pur- 
chafe of all his right,jbare, and inter ft 
as well in the fend medicine, as in toe 
one-third Jbare ft referved to the de¬ 
fendant ; by which indenture the 
defendant bargained, fold, and af- 
figned to the plaintiff aU that third 
Jbare, and all other fiurc or propor- ! 
tions, right, title, ihtcreft, claim, or 
demand whatfotver of the.defcndant 
to the faid medicine , or to the profit, 
&c. habendum to the plaintiff m like 
manner as the defendant might have 
done if thofe prefents had not been 
made: with a covenant that the 
plaintiff might, at all times thereaf¬ 
ter, prepare and fell the medicinejn the 
name of the defendant, and receive the 
profit thereof to hit own ufe ; and an 9* 
th rcovenant forfurther ajfvranct, fop 
the mureperfe& and abfolute sign¬ 
ing and affuring to the plaintiffs* 
feud medicine , and ail the profits drifing 
from the fate thereof. Aud tKfcn tqe ’ 
pVfintiff proceeded to affign breheht* 
in the words of the firft indenture be¬ 
tween the defendant and the'firft af- 
Jignee that the defendant prepare^ 
aud foil the medicine, Ad alio en¬ 
gaged with others in preparing and 
felling it for his own profit, fipp. { 
and charged fome of thefc breaches 
to be contrary to the firft indenture , 
and to the if endant*e covenants there¬ 
in with the firft afftgnee i but thefc- 
cond breach was charged. to bq 
contrary to the lajl indenture and id 
hie covenant with iheplmnttff. ff 
that the laft indenture alone (vrith* 
Out the confirmation whi^h, how¬ 
ever, the conftru&ion of itreeeived 
from the two former reeite‘4 there* 
*in,) file wed an intention in the de-' 
fondant, and the words of it were 
large enough, to affign to the plain- 
tiff not omy the one-third fiure of 

th f 
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the profits referved the fir ft in- 
denture, bat all the defendant's 
,rijght, title, and intereft in the me¬ 
dicine, and all the future profits 
arifing from the fate thereof; and 
that fuch affignment of all his in¬ 
tereft and property in the medicine 
railed' an imptud covenant, that he 
’would not prepare or fell the medi¬ 
cine, or'engage with others in fo 
doing, for his own profit: fuch 
preparation and fate being a reten¬ 
tion and exercife of the right of 
preparing and vending the medicine 
hf which he was once the proprietor, 
’in derogation of his deed, whereby 
he had conveyed fuch right to the 
^plaintiff. Ajjty held, that the fe- 
cdnd breach was well aifigned,which 
Was charged to be againjl bit cove¬ 
nant in tic lajl deed with the plain - 
iff, Seddon v. Senate, M. 51 G. 3. 

63 

j, A covenant in an indenture of 
leafe for 21 years from Michaelmas, 
that the tenant ihould not, during 
the term, cat down any of the cop¬ 
pice of lift than 10 years growth, or 
at any un'rcafonablc - time of the 
year, but at the end of the icfffftthe 
landlord Agreed to pay to the tenant the 
value of all such growth if coppice as 
Jhould be then Jlanding and growing ; 

■ was held, according to its gramma¬ 
tical fcojiftrudlion [uncontrolled hy 
any other part of the inftrument 
(hewing a different intent] to bind 
the landlord, to whom the words of 
the covenant were to be attributed, 
to pay the tenant for the value,of 
all the coppice of left than IQ years 

■ growth, left Handing tiifthe demifed 
* prenjifes at the end of the' term; 

though mi fpcciar confident ion ap¬ 
peared on the face of the deed for 
; the landlord’s agreeing to mate a 
. cempeftfation' to thie tenant for the 
'Value'df fuch part of the cnpnice, 

1 'sfhich, thi tenant wat not en.uIfcd 
"totrut. One judge,"who diff.-uted, 
tfp&gHt' that tire Words - u fveh 
’.growth” referred to‘a growth of 


10 years, though iotfedurately <hc- 
prefled ; founded on a ftrong pre- 
fumption of the meaning of the 
parties^ as gathered from the re- 
ftriftion on the tenant not to cat 
coppice of lefs than 10 years 
growth, and to ’ the period of the 
year when the .tenancy would end ; 
which was before the cutting fca- 
Ton, but after a portion of the cop¬ 
pice would be of 10 years growth. 
Love v. Pares, M, 5 1 G, 3. - 80 
4. The defendant haying covenanted 
in an indenture to'pay the plaintiff 
300/. at the end of a twelve- 
month, and in the mean ■ time, 
and until the payment thereof, to 
pay intereft for it at 5 per cent. 5 
it 18 no anfwer to an adtion of debt 
for the 300/. and intereft accrued 
thereon, to plead that by the fame 
indenture it was, arnongft. other 
things, covenanted that the defend- 
ant ihould pay the property tax, 
payable for and in refpett of the faid 
. 300I.; for the plea does not mew 
that the covenant for the payment 
of the property tax attached on the 
intereft payable for the 300 1. prin¬ 
cipal ; and the covenants, as there 
exhibited, appear to be independ¬ 
ent •, and therefore though the lat¬ 
ter ihould be void by the property 
tax ad 46 Geo. 3. r.65./. 115. 
avoiding all contradls, covenants, 
Ac. for the payment of any intereft, 
Ac. in full, without allowing the 
dedudtion of the tax as dirt died by 
the adi; yet that would not avoid 
the other independent covenant in 
the deed for the payment of the 
300/. and intereft. W'igg and An* 
other. Executors of Collier, v. Shut- 
tleworth, M, 51 G. 3, 87 

5 Part-owners of a ihip having agreed, 

“ each and every of them with the 
others and each and every of the 
' others," that the ihiplhould proceed 
on a certain voyage under the ex- 
dufive management arid control of 
One of as' (hip's huibsnj) ; 



DEVISE. 


6iJ. 


and that after her return “ a full i 
account {hould be made' of the faid 
(hip and her concerns,” and the 
neat profits be divided in proportion, 
after deducing all charges ; the 
duty of making out fuch account is 
caft upon the (hip’s hufband; and 
for not doing fo, and not dividing 
the neat profits, after deducing all 
charges, within a reafonable time 
after the (hip's return, an a&ion 
lies againft him upon the agreement 
by each of the part-owners j though 
it be not averred in terms that the 
charges were or could have been af- 
ccrtained before the a&ion brought. 
Oufton y. Ogle, E. 51 G. 3. 538 

CUSTOM-HOUSE OFFICER. 

A cuftom-houfe officer has authority 
to feize uncuftomed goods, with the 
* carriage and horfes carrying off the 
fame, though out of the limit of 
the particular port of which he is 
denominated an officer in his depu- 
tationfrom the commiffioners of cuf- 
toms. The King v. Barfoot, E. 
51 G. 3. 506 

DEBT, 

Coven ant, 4. 

DEMISE, 

See Lease, 3. 

DEVISE. 

t. Under a devife of the refidue of 
real and perfonal eftate, (fubjed to 
the payment of debts and legacies) 
to the tcllator's fon and daughter, 
their heit;t and ajjigns for ever , at te¬ 
nants in common , and not at joint te¬ 
nantt s but in cafe of the death of 
either, leaving child or children, 
. the (hare of him ot her fo dying to 
09 to his or her child or children ; or 
Tf all (hould die before ar, fuch 
(harifta go to the furvivor of thefon 
or daughter for ever; but ia cafe 


. his fon and d|ughter. (hould he both 
dead at the time of the tefiator*s deaths 
without child or children; or leav¬ 
ing child or children, all of them 
(hould die under ai and unmarried, 
andwithout child or'children $ then 
he gave the whole of his real and 
perfonal eftate to his executors, up¬ 
on certain trufts for other branches 
of his family; and then* the will 
proceeded, as to the reft and refidue 
of his eftate and effe&s, in cafe of 
the death of hit fon and daughter at 
the time before mentioned, and without 
child or children, and other the events 
aforefaid ,* he gave the fame to 
his brother in fee: held that the li¬ 
mitation to the chikfeen of the dee 
ceafed fon or daugKfcr, or to th« 
furvivor of the two, waa only a fuh* • 
ilitution in cafe of a lapfe by the 
death of the teffator's fop br daugh- 
, ter in hit lifetime ; fo that if both Ton 
and daughter furvived him, he jn*\ 
tended them to take the fee as te¬ 
nants in common : if one died (p his 
lifetime and left iffue, fuch iffue waa 
to take the parent's (hare j or if 
there (hould be no fuch iffue which 
ihqgld attain 21, the furvivor of 
the fon and daughter (hould take 
the whole : or if both died in his 
lifetime, and either left iffue, fuch 
iffue was to take: but if both died 
without iffue in his lifetime, then 
the executors were to take on the 
trufts mentioned; remainder to his 
brother in fee. Doe, Lcjfte of Lif¬ 
ford and Wife, v. Sparrow , ti. 

5'G.3- . 359 

2. Under a devife of land to the filters 
of f- //. (generally) t their heirs, 
&c. at tenants in common, and not as 
joint tenants, one of three filters of 
J. ff. who alone fuivived at the 
time of the devife made, and who 
alfo furvived the teilator, is entitled 
to take the whole. But even if (he 
had been only entitled to a part, 
(whether a moiety or a third,) the 
{ refidue would not have gone to the 

heir 



6f5 EAST INDIESAAc. 

heir at law, as in fafe of a lapftd 
devife ; which fuppofes the deceafed 
fillets to have been once capable of 
taking under the will; but to the 
refiduary legatee, to whom was de- 
vifed certain other lands, “ and alfo 
all other cl^e teftator’s lands, Ac. 
not hereinbefore difpofed of, Ac. 
and all other his real and perfonal 
eftate wbatfoever which he might be 
poiTefled of or entitled to, Ac.’* 
Doe, Lfjjtt of Stewart, v. Sheffield, 
E.51G.3. 526 

EAST INDIES, AND EAST IN- 
DIA COMPANY, 

^ &*Bond, 1. 

1. Under the <^nimon printed form of 
. the Eajl India Company’s charter* 

parties, the company are warranted 
in affiftfng. and adiing conjointly 
with his majefty's government, at 
. their requifition, in fending their 
chartered fiiips upon a warlike expe¬ 
dition againft the king’s enemies, 
under the command of the king’s 
officers placed on board the fame. 
And a (hip of that defeription is 
Hill under the charter-party, though 
alterations were ordered to he made 
in her upper works by the company, 
to enable her to carry a larger -num¬ 
ber of guns, Ac- than her fiipulated 
force; and though a king’s officer 
a (Turned tltc command of her, and 
hoifted the king’s broad pendant on 
lioard. Duh re and Others v. The I'aji 
India Company , H. 51 G. 3, 290 

2. Though the eaufe of a 61 ion accrued 
within the jutifdi&ion of the Su¬ 
preme Court at Calcutta, while both 
the parties were relident there ; and 
by the king's charter, granted in 
purfuancc oi the fiat. 13 G. 3. e.6J. 
that court is authorized to exercile 
the fame jurifdi&ion in civil cafes as 
isexercifed by the Court of K. B. 
within England by the common law 
thereof: and alfuming that by fuch 
authority the provifions of the fta- 

14 


EJECTMENT. 

* \ 

tute of limitation ai^. I. e. 16. 
/• 7** and ^jin n. c. 16. f 19% ®tc 
transferred to India , as part of the 
law of England, auxiliary to the com* 
mon law } yet by the exprefe tenor 
of the Savings in thofe ilatptes, as 
applicable to the courts here, the 
plaintiff *a right of aftion upon an 
aflumpfit isfaved, if he (having re* 
turned home before the defendant) 
commence fuch a&ion within fix 
years after the defendant’s return 
home, though more than fix years 
had elapfed in India after the eaufe 
of adion accrued there, and during 

\ the defendant's day within the ju- 
rifdiclion of the court in that coun¬ 
try. Williams, One, £sV. v. fonts, 
E. 91 G. 3. . 439 

EJECTMENT. 

1* In eje&mcnt, the premifes being 
laid to be in Farnham% and proved to 
be in Farnham Royal , is not a fata! 
variance, unlefs it be (hewn that 
there arc two Farnhams. Doe, d. 
Toilet, v. Salter. M. 51 G. 3. 9 

2. One who is put in pofleflion upon 

an agreement for the purchafe of 
land cannot be bulled by eje6lment 
before his lawful pofleflion is deter¬ 
mined by demand of pofleflion or 
otherwife ; and even confidering 
fach lawful pofleflion as a tenancy 
at will, the defendant’s confeifion, 
(by entering into the common rule,) 
of a Icafe by the leflbr to the no¬ 
minal plaintiff, is not a conftruc- 
tive determination of the will 
whereon to maintain the eje&ment. 
Right , d. Lewis, v. Beard, H. 
51 G '. 3. 210 

3. A notice to quit at MichaeJmar 
ferved personally on the tenant, who 
made no objc&ion at the time, is 
prima facie evidence from whence 
the jury may find that the tenancy 

. commenced at that period. Doe, 
Leffce of Clarges, Bart. v. Forfter, 
&51G.3. 405 

4. Aliter, 



EVIDENCE. 


FINE. 


4; Aliter, where the notice was not 
pcrfonslly ferved on the tenant. 

Ibid. 

. EVIDENCE, 

See Assault, i. Insurance, i, 2. 

1. Parchment writings preferved 

amoogft the muniments of a ma¬ 
nor. dated in 1,698 and 1717, pur¬ 
porting to be Signed by many per- 
ions, copyholders of the manor, 
ftating an utdjgnited right of. com¬ 
mon in the 'commoners,which having 
been found inconvenient, they had 
agreed to ftock the common in a 
certain reftri&cd manner, is evi¬ 
dence of reputation as to the gene- 
sal right, fufHcicnt to deftroy the 
reftri&ed right fet up by the plain¬ 
tiff, a copyholder, in an adion on 
the cafe againft a freeholder of the 
manor, for over- docking the com¬ 
mon beyond fuclt (lint: although it 
was objeded that the inftrument 
was not proved to have befcn figned 
by a majority of the then copy- 
holders of the manor, nor that the 
plaintiff held the copyhold tene¬ 
ment of any one of thofe who had 
figned it. Chapman v. Cowlan , M. 
51 G. 3 : jo 

2. There is no objedion to a baftard, 

being of years of diferetinn, giving 
evidence on an order of baftardy, as 
to her reputed father; nor tq the 
reputed father being examined, if 
he chufe to admit the fad, though 
he be not oompellable to anfwer. 
Rex v. Inhabitants of St. Mary’s 
Nottingham, E. 10 G. 2. * 57 

3. An examined copy of the ad-book 
in the regiltry of the prerogative 
court of Canterbury , dating that 
admjnidration was granted to the 
idefeodintof her hulband’s goods, 
at fuch a time, is proof of her being 

. inch sdmtnsftratrix, in an adion 
againft her at ifuch, without giving 
her ootiefc tp 1 produce the letups of 
adminiftration. Davit v. 4 VHtUnmc^ 

Zf. 51 .G-3. 33*, 

Vo?,, atm; 
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EXECUTION. 

In following up a writ of execution 
to its confnmmition under the ftat. 
of hue and cry 8 G . 1 . e. 16. which 
the fubfequent ftatute of xgG. 2. 
c. 34. refers to and adopts as'the 
mode of proceeding in cafe of a 
penalty recovered by the exeentor of 
a revenue officer, killed in the tsur- 
fuit of fmugglers, againft the inha¬ 
bitants of tne hundred, (or of a 
lath in Kent,) it is fufficient for the 
fheriff, to whom the writ had been 
delivered, to return, even after the 
expiration of 60 days given him by 
the ad to return the writ, that he 
had delivered it the juftices of 
the peace of tflfthundred, dec. 
(who are charger with deeding 
the levy on the inhabitants,) and 
that they had done nothing upon it s 
and the Court will not thereupon 
attach the fheriff for not returning 
the writ; but the next proceeding 
is againft the magiftrates to oblige 
them to do their duty. Upright end 
Another v. The Inhabitants if the 
Lath of Si. Augujiine in the County 
of Kent, E. Jt G. 3. . 544 

* FINE. 

1. No adion lies by the reverfioner 
and owner of the inheritance to re¬ 
cover the value of the timber, cut 
by the deceafed tenant for life after 
a fine levied by her, whereby fte 
acquired a bafe fee, and before the 
avoidance of fuch fine and bafe fee 
by the entry of the reverfioner for 
that purpofe $ fuch entry not re¬ 
velling the reverfioner’* old eftate 
by relation daring the continuance of 
the bttfe fee thus created, (d as to en¬ 
title him at law to the timber and 

. other mefbe profits taken during 
.that interval. Even fuppofing that 
after the ftatute of limitation* had 
run againft the appropriate adion,; 
by the reverfioner againft the tenant 
for' life, for .mefbe profits, or, for 
waftc, upon_the original wrongful 
Tt * ad 



PINK. 


HABEAS CORPUS. 


aft of cutting dowmand converting' 
the trees, an aftion of affumpfit for 
Money had and received for the pur- 
chafe money of the trees fold, 
which was in faft paid to the for¬ 
mer tenant for life withiu fix years, 
Was maintainable againft her repre- 
fentatives after her death. Hughes 
v. Thomas and Another, Executrixes 
of Ann,Evans, E. 51 G. 3. 474 

3. An 'aftual entry is ncceffary to avoid 
a fine, (i. e. a fine with proclama¬ 
tions ;) and the leiTor of the plain¬ 
tiff bringing his ejeftment upon 
fuch avoidance mud lay his demife 
i'ubfequent to fuch entry. Bcrring- 
ion v. Parkhurjl , H. 10 G. 2. B. R. 

4S9 

3. R. D. being tenant for 99 years 

detetminable on his life; remainder 
to tru/lees to preferve contingent re¬ 
mainders s remainder to his firft and 
other fons in tail male; with re¬ 
mainders over ; it was queftioned 
at firft whether a fine It vied by the 
tenant for years in pofitifion, and 
his eldcft fou the firlt tenant in tail 
in remainder, was void againlt the 
remainder-man over, by reafon that 
the trullees to preferve contingent 
remainders, in whom it*was con¬ 
tended that a prefent freehold was 
veiled during the life of the tenant 
for years, were no parties thereto : 
but it was held afterwards that the 
truilecs had a veiled, and not a con¬ 
tingent remainder; and that the 
prefent freehold in ter eft was in 
them, to commence in poiTeflion 
upon the determination of the term 
of years by forfeiture or other 
means, during the life of tenant 
for years; and thereby that fuch 
fine was void againlt the remainder¬ 
man. • • Ibid." 

4. Neither is the eftate of fuch re¬ 
mainder-man over difeontinued, or 
dus right of entry within five years 
taken away by another fine levied 
by the daughters of the firft tenant 
In tail male ; who, upon his death, 
wrongfully catered and were pof 


felted, and thereby diifeifed the re¬ 
mainder-man over. Ibid. 4 


FREIGHT, 

See Insurance, 3. 

1. The mailer of a (hip having con- 
trailed by the hill of lading with 
the ihippers to deliver goods 'to 
certain perfons or their affigns, he 
or they paying freight for the fame $ 
the demanding and taking of fuch 
goods from the 'mailer by a pur- 
chafer and aflignee of the bill of 
lading, without the freight having 
been paid, is evidence of a new con¬ 
trail and promife on the part of 
fuch purchafer, as the ultimate ap¬ 
pointee of the ihippers for the pur- 
pofe of delivery, to pay the freight; 
and he is liable for the amount in 
an ailion of indebitatus aifumpfit 
brought againft him by the (hip- 
owner. Cock v. Taylor , E. 516.3. 

399 

2. The ufual claufe in a bill of lading, 
' engaging the mailer of the (hip to 

deliver the goods to the confignee 
or his ailigns, he or they paying freight 
for the [aid goods , is introduced for 
the benefit of the mailer only, and 
not for the henefit of the confignee; 
and therefore the mailer is not 
hpund to the coniignor to withhold 
the deliveiy of the goods unlefs the 
confignee or his aifigns pay the 
freight. Nor does it vary the cafe 
that the coniignor was alfo the char¬ 
terer of the (hip. Shephard v. 
De Bemales , E. 51 G. 3. 565 

See further Charter-party , 2. 


HABEAS CORPUS. 

The Court, upon affidavit laid be¬ 
fore them, fuggefting probable caufe 
to believe that a helplefs and igno¬ 
rant foreigner was brought into this 
country, and exhibited, for money, 
againft her confent, by thofe m 
whofe keeping (he was, granted x 
. rule upon her Keepers toJhcw oaufe 



HIGHWAY. 

J ^hy & writ of habeas corpus (hould 
hot iffue to bring her before the 
Court, and direfted an examination 
to be taken of her in the mean 
time before the coroner and attorney 
of the Court, in the prefence of 
proper per Cons deputed by the per- 
fons applying for the wnt, and by 
thofe again ft whom it was prayed. 
Hottentot Venus's Cafe , M. $i G. 3. 

195 

HIGHWAY, 

See Nusance, i. 

t. The general highway aft 13 G. 3* 
tf. 78 / 27. & 29., authorizing fur- 
veyors of highways to take and 
carry the rtfui'e (tones from quar¬ 
ries for the repair of the highways, 
making fatisfaSion for damage done to 
the lands of any perfon, by carrying 
away the fame; and directing that 
if the furveyors cannot agree with 
the land owners upon the amount 
of fuch fatisfaftion, it Jhall be fettled 
and afeertained by an order of juftices { 
and providing further, that no 
plaintiff (hall recover for any trtf- 
pafs, &c. if tender of fufficieut 
amends he made before action 
brought; and that in cafe no fufh 
tender be made, the defendant, by 
leave of Court, before iffue joined, 
may pay money into court: held 
that furveyors having broken a new 
way over the plaintiff’s land, in or¬ 
der to carry fuch materials for re¬ 
pair, in a cafe where an old but cir- 
cuitious road exifted before ; and 
having, after the damage done, and 
after an aftion of trefpafs brought 
againft them, paid money into 
'court by way of amends ; the fuffi- 
ciency of fuch amends cannot be 
queftioned at niff prius; the ftatute. 
having referred the quantum of 
amends, if not agreed upon, to 
the deciffon of juftices of the 
peace. But it ferns to be compe¬ 
tent to the plaintiff in fuch aftioti 
to (hew that the making of fuch 
new road over his land was malici. 
«. huffy or wantonly done by the fur- 


HUSB4ND AND WIFE. 

veyora, and no^ for the necefiary or 
convenient carriage of the materials, 
over the land for the purpofes of 
the aft; and in fuch caie he would 
not be concluded by the amends 
tendered or paid into court. Boy - 
field v. Porter and \inother 9 H. 
5 r G. 3. 200 

2. A preferment by a magiftrate un¬ 
der the ftat. 13 G. 3. c.it.f. 24. 
of a nufance in a highway, muft 
allege the offence to be done againft 
the form of the ftatute; and it ia 
not enough to ftate thpt the magif¬ 
trate, by virtue of the ad, &c. pre- 
fented, &c. The King v. Winter , 
H. 51 G. 3. 258 

HUE AND CRY. 

In following up a writ of execution 
to its confummation under the fta¬ 
tute of hue and cry 8 G. 2. c. 16. 
which the fubfequent ftatute of the 
19 G. 2. c. 34. refers to and adopt* 
as the mode of proceeding in cafe of 
a penalty recovered by the executor 
of a revenue officer, killed in the 
purfuit of fmugglers, againft the 
inhabitants of the hundred, (or of 
a lath iu Kent,) it is fufficient for 
the (her iff to whom the writ had 
been delivered to return, even after 
the expiration of 6e days given him 
by the aft to return the writ, that 
he had delivered it to the juftices of 
the peace of the hundred. See. (who 
are charged with direfting the levy- 
on the inhabitants,) and that they 
had done nothing upon it: and the 
Court will not thereupon attach the 
(heriff for not returning the writ, 
but the next proceeding is againft 
the magiftrates to oblige them to do 
their duty. Wright and Another v. 
The Inhabitants of the Lath of St. 
Augufiute in the County of Kent , 

51 G. 3. 544^ 

HUSBAND AND WJFE. 

t. A wife may fue a fupplicavit in 
Chancery againft her hufband, to 
T t 2 find 



6 zo INDICTMENT. 

find fureties not (to beat or evil 
intrcat her, aliter quam caufa regi- 
minis ct caftigatiouis. Lord Vane's 
cafe, H 17 Ct. 2 172 

2. The fads dated in the articles are 

to be qonfidcred as true till the con¬ 
trary appears upon,a proper pro (edi¬ 
tion. ibid.. 

3. Where there are articles of fepara-j 
tion. between the hulband and wife, 
if the hulband atterwards coniine 
her. (he may have a habeas corpus 
and be Cct at liberty. Liflor't cafe* 

7. 86.1., ^ 73 

INCLOSURE, 

See Common, a. 

Where an appeal to the frffions was 
again!) the fuificiency of an allot- • 
snent under an inclofure ad, and it' 
appeared that the ground was ftaked 
out in March* when the appellant 
took poffdfion of and cropped it, 
though no final award was made of 
it by the commifltoners till long af¬ 
terwards ; yet an appeal lodged at 
the 0 Sober feffions was held to be 
out of time ; and this, though a 
fmall part of the allotment was, 
with the appellant's confent, ex¬ 
changed fo late as in July. The Kim 
v. The jfujli'ces of Wilts* //. 51 G. 3. 

35 * 

IMPRESS. 

A carpenter belonging to a vefiel em¬ 
ployed in the coal and coatling trade 
is not exempted from being iin- 
prefled by any ftatutc now in force. 
Em parte Loggia, E. 51 G. 3. 549 

jfclDIA BOND, 

■See Bond, j. 

INDICTMENT, 

Sit Presentment. 

I. An indidment will not lie for con 
fpiring to commit a civil trefpafs 
upon proMr.ty^by agreeing to go, 
and by jfrmg. into*, a preferve, of 

r hares, the property of another, for 

* 1 


INFORMATION. 

■o; ■ 

the pwrpofqof (oaring them {though 
alleged to be done-in the night by 
thedefeudanta, armed with offenfive 
weapons for the purpofe of oppofing 
refilhnce do any endeavours id ap¬ 
prehend or obftruft them. The King 

, v. Turner and Othert , /if. 51 G. 3. 

fa8 

2. Indictment againft feverfll. for cou- 
fpiriug together,. by indirtQ .meant* 

prevent one H. B. from exer- 
cifihg the trade of a taylor, htld 
well. Rex v. Ecclcs and Othert, M. 
24 G. 3 B. R. 230 

3. The Court icfufcd a ; ceFtsorari to 
remove an indidment for a mifde- 
meannr, and proceedings thereon at 
the afiizes, after couvittion and be¬ 
fore judgment, which waB prayed 
for the purpofe of applying for a 
new trial, on the judge's report of 
the evidence, upon the ground that 
the verdict was again it evidence and 
the Judge's direction. The King v. 
The Inhabitant! of the Cottnty of Ov- 

ford* E 51 G. 3. 4.11 

4. Where two confpire, and one dies, 

the other may {till be indicted for 
the confpiracy. 7 he King v, Nichols* 
M. 17 G. 2. 413 

3. A certiorari will not lie to the 
feffions to remove a conviction for a 
mifdemeanor before judgment; for 
the fine being uncertain, the Court 
above cannot tell. how to afit-fs it. 
Otherwife where the p'inifnment ia 
certain. The King v. Nichutf* . M- 
18 G. 3. 414 

k *° INFANT. 


The Court refilled, ou motion, to dif- 
charge an infant plaintiff, who had 
fued without prochein amy or guar¬ 
dian, and was id execution for the 

c 

r. 


jfvwle, M. 51 G. 3. 


coils. Finley 
saw ^ 


INFORMATION. 

1. A criminal information may. be 
moved for againit magistrates, for 
mifeondudt in the execution of their 
12 offices, 



INSURANCE. 


office*, In the fecond term after the 
■ oflfehce co»icnitted, there being no 
Intervening affixes. The King v. 
T. Karrisand Another, H. 51 G.$. 

_ , _ *70 

t* Butane Court ta'Il not grant a rule 
nififora criminal information againft 
a magiftratc fo late in the fecond 
term after the imputed offence, ns" 
to preclude him from the opportu* 
nity of (hewing caufe againft it in 
the fame term. The King v. Mar- 
Jball' and Grantham , H. 51 & 3. 

%n 

»• INSOLVENT DEBTOR. 

An infolvent debtor may be brought 
up after the ordinary time allowed, 
on affidavit of his ignorance of the 
creditor’s place of abode till recently 
before his application, within the 
faring claufe of the flat. 33 G. 3. e.5. 
f$ The Kings. WakefulJ,T. JO G.3. 

190 

a. One cnnvi&ed upon an jndi&ment 
for an afTault, who, upon reference 
to the king’s coroner and attorney, 
was dirt&ed by his award to pay 
fo much for co/I,s, and fo much for 
compinfatiou to the profccutrix, is 
entitled to be difchargtd as an infol- 
vent debtor under the lords* a&, 
32 G. 2. c 2H. without the aid of 
the flat. 33 G. 3. c. 5. Ibid. 

INSURANCE. 

I. filter an order made by the king 
in council on the 2d and gazetted 
on the 5th of September 1807, to 
detain and bring into p-<rt all Danj/b 
ffcU, a hired armed Jhip of his ma- 
' jejly took off Li/bon, on the 10th, 

• ana carried in < hither a Danijh vef- 
fel; and without inftituting any 1 
proceeding in the admiralty court 
there, though Portugal was an ally 
with England in the war, fold her 
cargo to deft ay the ex pence of re¬ 
pairs, and took in a loading ou 
freight for London, with which (he 
' failed oif the 3d of November, :on 


6 *1, 

which day hoftilitiea were declared 
againft Denmark by another order 
of council: and on the lath of 
November an infurance was made by 
order of the prize agent appointed 
by the captors, in confequence of a 
letter written by him in Offober, be¬ 
fore the declaration of hoftilities, 
directing the plaintiff to infure **for 
my account the Danijh veffel Knud 
lerkt!fatty which hat been defamed by 
his majtjly's armed Jhip Duchefs of 
Bedford, and for which / am autbo* 
rized to a 3 as agent and conclud¬ 
ing with expreffiug the agent’s con¬ 
fidence. that the plaintiff would do 
the beft for the interefi of the con¬ 
cerned : and after fuch infurance was 
cftY&ed, the king, by another order 
of council, reciting the circum- 
(lances, adopted the infurance. Held 
that his majefty, having a lawful 
pofleflion of the qaptured veffel 
through the a£l of his officers and 
fervants, whofe poffeffion was legal¬ 
ized by the previous order to detain 
Danijh veflYls, whether known to 
them or not at the time of the cap- 
. ture. had an infurable interefi: there¬ 
in ; and that it was competent for 
him to adopt the infurance made by 
order of the agent appointed by the 
captors ; whole-letter of jnftrucuons 
to infure for his account was fent in 
his general character of agent for the 
capturing Jhip , and permitted by the 
terms of it an infurance to be ef- . 
fe&ed for the benefit of any who 
might ultimately appear to be in- 
tereltcd; and ncue other but his 
majefty having an intereft in *the 
veffel feized before the declaration 
of hoftilities and order fbr reprifals. 
Routb v. Jhompfon , //. 51 G. 3. 

*74 

2. An American , properly licenfed to 
export Lit pet re from Calcutta to 
America , having iuftired it for the 
voyage, the (hip was feized by the 
captain of a Britijb (hip of war at 
the Cape of Goad Hofe , and the car¬ 
go condemned,, un(nipped, and fold 

T t 3 b y 
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INSURANCE. 


* by order of the Court of 'Admiralty 
v there, whofe fentCncfi was afterwards 
^ reverfed on appeal here, and the 

property ordered to be'rellored, or 
its value paid t6 the owner, though 
" ‘upon payment of the captor’s coils. 
Held, that the allured might reco¬ 
ver as for 9 total lofs, without no- 
■* tioe of abandonment; the thing in¬ 
s' fuzed being wholly loft to the owner 
' by the “uShipping and fale of the 

* commodity: at the Cape under the 
order of the Court there: and that 
fuch lofs waB recoverable againft the 

* underwriters, on a count alleging it 
to have happened by the unlawful 

* failure and detention of a Britifh Hi ip 
■ - of war : however queftionable it 
' knight have been, if notice of aban- 
- donment had been neceffary, whe¬ 
ther fuch a notice, not given till 
after the receipt of a fecond letter 
from the Cape, announcing the 

' condemnation, landing, and iale of 
the goods, were in time; when a 
prior letter of advice had Hated the 
feizure and detention, on which no 
notice had been given. And held, 
that the Court of Appeal allowing 
the captor his cuds, on the reverfal 
of the fentence of condemnation, did 
not the lefe lhr w the original feizure 
and detention to be unlawful, as 
alleged in the count. Mullett and 
Another v. Shedden, H, 51 G 3. 


3 °+ 

3. The valuatidn upon a freight po- 
• licy of infurance is calculated upon 
all the goods the (hip is intended to 
carry upon the voyage infured; and 
if by a peril infured againft thrihip 
be loft, when part only of the 
' goods, the freight of Which was in¬ 
tended to be covered, was on board, 
the valuation muft be opened, and 
the a {Hired can only recover as for 
- that proportional {hare. As where 
freight,’ valiftd at 6500/. was in- 
*' fured on a ftiip from any port' or 
1 ports'in Hayti to Liverpool j and 
' the (hip, which had failed with 
LUferpobl tojiajffi op a 

H 


voyage of barter, after ex changing 
a part of her outward cargo for 55 
bales of cotton at one port of Hayti, 
proceeded with the fame to another 
port, for the purpofe of making a 
fimilar barter of the reft of the out¬ 
ward cargo, but was loft by a peril 
of the fea before it was effefted; 
the affured was only entitled to re¬ 
cover for the freight of the 55 bales 
of the return cargo on board; 
though there was a moral certainty 
at the time, that the remaining part 
of her outward cargo would, except 
for the lofs, have been exchanged 
for a full return cargo; for (horrig 
after the lofs of the {hip, the goods 
faved from the wreck were in fa Si 
exchanged for more produce than 
was fumcient to have covered the 
freight infured. 

But if there be a lofs by a peril 
infured againft, of the whole fubjeft- 
matter of the infurance to which 
the valuation applied, as of all the 
intended freight, where the infurance 
is on freight, the valuation in the 
policy will not be opened. 

And in an a A ion on a freight po¬ 
licy, it feems fufficient to prove a 
contract under which the (hip-owner 
would have beeu entitled to demand 
freight if the voyage were not 
Hopped by a peril infured againil. 
Forbes v. Afpinall, H. 51 G. 3. 

. 3*3 

4. A native Spaniard, domiciled here 
in time of war between this country 
and Spain , having been licenfed in 
general terms by the king to (hip 
goods in a neutral veiTel from hence 
to certain ports of Spain, fuch com¬ 
merce is legalized for all pnrpofes 
of its due and effeftual pYolecution, 
either for the benefit of the party 
himfelf or of bis correfpondents, 
though refiding in the enemy’s 
country; and fuch goods may, 
therefore, be infured by him, either 
on his own account, or as agent for 
them; and he may fue and recover 
upon the policy in bis own nam^ in 



INSURANCE. 

cafe of a lofa by capture: and this, 
though the prize, which was taken 
by a French privateer. (France being 
a co-belligerent with Spain in the 
war, and both governments having 
ifTued fimilar decrees againd Britifh 
commerce,) was afterwards con¬ 
demned by a French confular court 
then fitting in a port of Spain , into 
which the prize was carried : for 
in refped of the purpofes of fuch li- 
cenfed trading, the fubjeds of Spain 
concerned in it are to be regarded 
as Britifh fubjeds. Ufparicha v. No- 
hle, //. 51 G. 3. 532 

Briti/b goods on board a neutral 
ftlip, being in fared from London to 
any ports or places of difeharge ou 
the continent, &c. with liberty to 
carry fimulated papers, &c. free of 
capture or femure in her part or ports 
of difeharge ; and the (hip having 
received mftrudions to proceed to 
the river Jahde with a fu per cargo, 
who, when arrived there^.was to go 
to Vare/, which lies 30 miles up the 
river, and there give notice to a 
correlpondent of the (hip's arrival, 
and receive dirediona where the 
goods might mod fafely be landed; 
Vwrel and the whole adjacent coun¬ 
try being then occupied by the 
enemy: held, that a leizure by the 
enemy in boats from the (hore,while 
the (hip was lying on and off in the 
middle of the river, 15 miles up, 
where it is two miles wide, waiting 
for diredions from the fnpercargo, 
who had gone up to Varel to get 
jnftrndions where to land the cargo, 
was a feizure in a port of difeharge 
within the exemption in the policy: 
for the intention of the contiading 
parties was plainly to exempt the 
underwriters from land rifles in any 
fuch port of difeharge, leaving them 
fubjccipnly to fea rifles; and there¬ 
fore the word port mull be taken in ' 
its general and mod extenfive fenfe, 
as contradidinguifhed from thz bigh 
feas, with reference to the fubjed- 
ipattqr ; though the place where the! 


JURISDICTION. 6*g 

• 

feizure*was made was not ordina> 
rily denominated a port, nor. were 
goods ufed tooe landed there in the 
accu domed courfe ot commerce. 
Jarman v. Coape, E. 51 C. 3. 
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INTEREST 

Where goods are fold and delivered 
upon an agreement by the vendee 
to pay for them by a bilf at a cer¬ 
tain date; as intereft would have 
run upon fuch bill, if given, it may 
be recovered in an adion for the 
price of the goodB brought after the . 
time when fuch bill would have be¬ 
come due; and it may be recovered 
as part of the edimated value of the 
goods upon the common count for 
goods fold and delivered. Marjhall 
and Another v. Poole and Another , 
M. 51 G. 3. 98 

The fame point was decided in 
this term in Boyer v. Warburton. 98 

JOINT AND SEVERAL RE* 
MEDY, 

See Account, z. 

JURISDICTION, 

See Appeal. London Count or 
Requests. 

Though the caufe of adion accrued- 
within the jurifdidion of the Su¬ 
preme Court at Calcutta , while both 
the parties were refident there; and 
by the king's charter, granted in 
purfuanceof the dat. 13 G.3. c. 63. 
that Court is authorized to exercife 
the fame jurifdidion in civil cafes 
as is exercifed by the Court of 
K. B. within England by the comifion 
law thereof ,■ and afiuming that by 
fuch authority the provifions of .the 
datute of limitations 21 Joe. 1. c. 16. 
J. 7. and $Ann. c. 16. f. 19. are 
transferred to India, as part oft he 
law of England , auxiliary to the 
.common law,;^et by the expreft 
. terms of the faying* in thofc fit- 
T t 4 itftei. 



LEASE, 


6*4' 

r 

tutes, as applicable to the courts 
here, the plaintiff’s r^jht of a&ion 
upon an alfumpfit is fared, it be 
(having returned home before the 
defendant) commence fuch a&ion 
within fix years after the defendant’s 
return home, though more than fix 
. years had elapfed in India after the 
caufe 0 £ action accrued there, and 
during the defendant’s ftay within 
the jtirifdS&ion of the Court in that 
country. William v. Jones, E, 

439 

JUSTICES OF THE PEACE, 
See INFORMATION, X. 

LADING, SILLS OF, 

See Bills of Lading. 

LANDLORD AND TENANT, 
See Lease, 3. Stamp, 4. 

One who is put in poffelfion upon an 
agreement for the purchafe of land, 
cannot be oufied by eje&meut be¬ 
fore his lawful poffduon is deter¬ 
mined by demand of polfeifion or 
otherwife. And even coniidcring 
fuch lawful poficfiion as a tenancy 
at will, the defendant’s conlcffion, 
(by entering into the common rule,) 
of a leafe by the leffor to the nomi¬ 
nal plaintiff, is not a conftru&ive 
determination of the will whereon 
to maintain the ejeftment. Right 
. d. Lewis v. Beard, H* 51 G. 3. 
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LEASE. * * 

See Stamp, 4. 

'X. An inftrument, executed ou the 
24th November 1807, upon an 
agreement damp, letting forth the., 
conditions of letting a farm, and 
the regulations to be obferved- by 
the tenant; that the term was to be 
from year to year, the lands to be 
entered upon the 3d of Febraary 
i8o6, and the houftng on the lath 
Mayf and thac-« leaf* was to, be 


made upon theft conditions, with all 
vfualcovenants ; at the foot of which 
the defendant wrote, u / ogres to 
** take Jot f., (the premifes in 
“ quell ion,) at the rent, He. futjeB 
** to the covenants ,” is an agreement 
for a leafe, and not a prefenl dmife ; 
there being not only a ftipulation 
for a future leafe, but time given*to 
prepare it before the commence¬ 
ment of the term, and no prefent 
occupation as a tenant con traded 
for. But after the defendant had 
been let into poffeifion under fuch 
agreement, and had paid rent under 
it; held, that that was fufficient to 
fatisfy a count again ft him, as te¬ 
nant upon a dmife, for mifmanaget 
ment of the farm, contrary to the 
terms of fuch agreement; fuch 
count ftating, that whereas the 
plaintiff had demifid, fee . And 

held, that it was not neceffary to 
ftate the whole of the agreement, if 
the part omitted did not qualify 
that which was itated. Temptjl v. 
Raw ling, M. 51 G. 3. 18 

2. A covenant in an indenture of leafe 
for 21 years from Michaelmas, that 
the tenant fhould not, during the 
term, cut down any of the coppice 
of left than (o years* growth, or at 
any unfeafonable rime of the year; 
but at the end of the term the landlord 
agreed to pay to the tenant the value of 
all fuch growth of coppice as Jbould be 
then Jlanding and growing ; was held, 
according tin its grammatical con- 
ftru&ion, (uncontrolled by any other 
part of the inftrument fhowing a 
different intent;)' to bind the laad- 
lord, to whom the words of the 
covenant were to be attributed, to 
pay the tenant for the value of all 
the coppice of lefs than 10 years 9 
growth, left Handing on the demifed 
premifes at the end of the term ; 
though no fpecial confidential ap¬ 
peared on the face of the deed for 
■ the landlord’s Agreeing to make a 
comper fation to the ten art t for tha 
value of filch part of the coppfce 
* * which 
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which the tenant was not entitled to 
cut. One Judge, who diffented, 
thought that the words ** fitch 
growth'* referred to a growth of 
10 years, though inaccurately tx- 
prefled founded on a ftrong pre- 
fumption of the meaning of the 
parties, as gathered from the re* 
itri&ion on the tenant not to cut 
coppice of lefs than io years' 
growth, and to the period of the 
year when the tenancy would end ; 
which was before the cutting fea- 
foti, but after a portion of the 
coppice would be. of 10 years’ 
grcvth. Lave v. Pam , M. 5.1 G. 3. 

80 

g. Where a power of leafing was 
given to the father, tenant for life, 
and after his deceafr, to the fun, te* 
pant for life ; and rhe fun obtained 
a grant from the father of his life 
eftate (without noticing $he power), 
fubjeft to a certain rent, with a 
power of re-entry for non-payment, 
&c. : held, that the fun, during the 
lifetime of his father, could not Icafc 
under the power. Elizabeth jinn 
, Coxe, an Infant , by John Gordon , 
her next Friend, v. Day, M. 51 G.3. 

118 

4. Under a leafing power, with a con¬ 
dition (inter alia) for re-entry for 
non-payment of rent for 21 days, a 
leafe granted with 1 condition for 
re-entry for non-payment of rent in 
20 days, in cafe no fujjuient dijlrefs 
can be taken on the premtfet whereby 
fo levy the rent, SsV. is not a good 
execution uf the leafingpower; fuch 
Conditional power of .re-entry being 
lefs beneficial to the remainder-man 
than an abfolute power uf re-entry 
on non payment of rent. Ibid. 118 

0 

LECTURER* 

See Mandamus* j* 2/ 

• LIBEL. 

f 

j, An a&ion for a libel, charging in 
-onqfcount, that the defendant pub- 


liflied it as purporting to be a letter 
from A. tc| B .; and in another 
charging, generally, that the de¬ 
fendant published the libellous mat¬ 
ter \ is not fuftained by prdof of a 
publication wherein the defendant 
(fated, that in a debate in the Irifb 
Houfe of Commons feveral yearn 
before, the Attorney-General of 
Ireland had read fuch a letter* and 
then dating the libellotft matter nr 
faid by him in commenting upon that 
letter ^ for the chara&ers of the fe¬ 
veral libels are effentially different* 
though the dander imputed may be 
the fame. Bell v. Byrne * £.516.3. 

554 

2. It feems, alfo, that a libellous affer- 
tion, that the plaintiff “ has been for 
fame time pajl confined on a charge of 
high treafon," taken as a fa£t af- 
ferted generally by the publiflicr on 
his own knowledge, would refer to 
the period of. the publication, and 
therefore would not he proved by 
fhewing that it was afferted to have 
been faid by another fome years 
before, and confequently referring 
to the period when it was fo faid. 

ibid. 

Proof of a warrant to arreft on fuf. 
picion of high treafon will not faftain 
a juliification that the plaintiff was 
arreded and confined on a charge of 
high treafon. Ib. 554 

. LICENCE, 

See Mandamus, i, 3. 

LIMITATIONS, STATUTE 
OF, 

See AssumfsJt, 8. East Indus, 2. 

LONDON COURT OF RE¬ 
QUESTS. 

After an a&ion brought in B. R. for 
board and lodging of the defendant's 
wife in Middlesex, whieh was refer¬ 
red to an arbitrator* who awarded 
lefs than $/., wiiich was for the rent 
of the lodging: this was held at 
any rate to come within the rgth 

fc&ion 



6*6 LONDON INStlTUTION.' 

t 

feftion of the flat. 39 & 40 G. 3. 
e. 104. excepting actions for rent 
from the compulfory jurifdiftion of 
the London court of requefts ; al¬ 
though the defendant were other- 
wife within the aft : but without 
deciding whether the clerk of a 10- 
licitor, attending at his matter’s of¬ 
fice within the city during the 
hours of bufinefs throughout the 
whole dafy, but lodging in Mtddlefex, 
fhall be faid to Jeei a livelihood in 
London-, within the meaning of the 
aft. Holden v. Newman, M. 51G.3. 

161 

LONDON INSTITUTION. 

A fhare in the London Inftitution, 
incorporated by charter for the ad¬ 
vancement of literature, &c. cannot 
he transferred until the proprietor 
fhall, hy writing under his hand, lig- 
jiify his defire fo to do to the com¬ 
mittee of managers, and mention 
therein the name , &c. and other de- 
feription of the perfon to whom he 
is defirous the fame fhould be trauf- 
ferred, which perfon is to be ap¬ 
proved by the committee: held, 
that a note addreflfed to them in 
thefe words j ** Having difpofed of 
my fhare in the London Inftitution 
to [leaving a blank for the name], I 
beg leave to recommend him to be 
defted in my place, as a propri¬ 
etor,” &c. and iigned by the pro- 
rietor; which note was left in the 
ands of an agent, (the clerk of the 
fociety,) for thepurpofeof felling 
the fhare; did not authorize [ucli 
agent to fill up the blank himfclf 
with the name of the purchafer 
with whom he contracted for the 
price, again ft the rules of the fo¬ 
ciety, which require the recom*- 
mendation of the candidate to be 
vouched by the proprietor himfclf 
inferting bis name, Sec. in the papers 
and .confequently the agent had no 
authority, btfore the transfer was fo 
completed, to receive the money of 


MANDAMUS. 

the purehafer, and to infert his 
name in the blank, unknown to the 
the proprietor. And fuch pur- 
' chafer paying the money before the 
time of payracut when the transfer 
from the proprietor was complete, 
pays it at his own rifk to the ageat, 
whom he thereby makes his own 
for that purpofe. And fuch agent 
afterwards abfeonding with the mo¬ 
ney, and the fociety difallowing the 
transfer upon the interference of 
the proprietor; held, that the pur¬ 
chafer could not recover the amount 
from fuch proprietor in an action 
for money had and received. Pam - 
(her v. Gaitjkell , E. 51 G. 3. 432 

LUNATIC, 

See Bail, 5. 7. 

MAGISTRATES, 
Information, 1. 
MANDAMUS. 

1. The aft of uniformity, 13 and 
14 Car. 2. c. 4. f 19. having cn- 
a£ted that no perfon fhall be allowed 
to preach as a left u re r, in any 
church, &c. “ unlefs he be iirft 
** approved and thereunto licenfed 

by the arthhifhop of the province •, 
“ or hi/hop of the dioteff,* &c. the 
Court will not entertain a motion 
for a mandamus to the bifhop to li- 
cenfe a lefturer appointed by the 
pariflt upon the previous refntal of 
the bifhop to do fo, upon the alleged 
ground of unfitnefsj in the party 
clefted, unlefs it be (hewn that the 
like application had alfo been made 
to the archbifhop and rejefted by 
him. The King v. The Bifhop of 
London , £. 51G. 3. 419 

2. The aft of uniformity, 13 and 
14 Gar. 2. r. 4 ,f 19., having made a 
licence neeejfary to enable a ieflurer to 
preach » and given authority to the bi~, 
fop*. life, to grant it ; if a perfon 

appear to have a right to it, this 
Couit will compel tl?e bifhop, Sid 

to 



MASTER AND SERVANT. 

to grant fuch licence, or to ftiew 
food reafon to the contrary. But 
tt is a good reafon againft an appli¬ 
cation for fuch a licence to (hew 
that the ledurcihip was appointed 
within time of memory, and fupported 
by voluntary contributions, without any 
lay fee or temporal right in the party 
applying ; and that he had not the con - 
Jentof tbereSor ; though chofen by 
the pariihioners to be ledurer. The 
King v. The Bifbop of London, E. 
I6 G. 2. 420 

MARRIAGE REGISTER. 

A marriage regifter deferibing a per- 
fon to be of thepari/b of A. is no 
evidence upon a queftion of fcttle- 
ment on appeal again (l an order of 
removal, that the party was fettled 
in A. Rex v. Inhabitants of Harber- 
. ton, H. 51 G. 3. 311 

MASTER AND SERVANT. 

A veflel hired by the Lords Commif- 
fioners of the Admiralty, and em- 
ployed to cruize again 11 l'mugglers, 
the mafter and crew of which were 
appointed by the owner, but which 
was placed under the fuperior com¬ 
mand of a captain appointed by the 
board, is forfeitable for an ad of 
fmuggling committed on board by 
fuch Admiralty captain, as well aB 
by the owner’s mailer and crew ; 
and the owner has his remedy over 
by adion on the cafe againll fuch 
Admiralty captain to recover da. 
mages for the lofs of his (hip by the 
condemnation, though that pro- 
ceeded upon ads of fmuggling 
Hated to be by perfons unknown ; 
and though it appeared in fad that 
the mailer and mate appointed by 
tbe owner were alfo concerned in 
ads of fmuggling on board. Blewitt 
y. Hill, M. 51 G. 3. 

MESNE PROFITS, J 

I, PtBABIVO, 5. 
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MISDEMEANOR, 

See Indictment, i, 2. 4. 

MILITIA. 

A fubftitute in the militia fraudulently 
and falfrly declaring at the time of 
his enrolment, that he had no wife 
or family, when in fad he had a wife 
and one child, is not entitled to any 
parochial allowance far their relief, 
under the Hat. 43 G. 3. c. 47. /. 2. 9 c 
5. The King v. The Inhabitants of 
Prefton , H. 51 G. 3. 3*3 

NEW TRIAL. 

\ 

The Court refufed a certiorari to re¬ 
move an indidment for a mifdemeau- 
or, and proceedings thereon at the 
ailizes, after convidion and before 
judgment, which was prayed for the 
purpofeof applying lor a newtrial on 
the judge’s report of the evidence, 
upon tne ground that the veidid 
was againfl evidence and the judge’s 
diredion. The King v. The Inhabit - 
ants of the County of Oxford, E. 1* 
5« G. 3- 411 

NONSUIT, JUDGMENT OF, 

See VamancB, 5. 

nusance. 

If the Court be fatisfied that a mi- 
fance indided is already cffedually 
abated before judgment is prayed 
upon the indidment, they will not, 
in their diferetion, give judgment 
to abate it. And they refufed to 
give fuch judgment upon an indid- 
ment for an obdrudion in a public 
highway; which highway, after 
the convidion of the defendant, 
was regularly turned by an order o£ 
magiftrates, and a certificate ob¬ 
tained that the new way was fit for 
the paflage of the public, and on 
affidavits that fo much of the old 
way indided as was Hill retained 
was freed from all obHrudions, 

* The 
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6 a8 PARISH OFFICER. 


The King v. Inclcdon, M . 51G. 3. 
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OFFICER, 

CusTOM-HoviB Office*. Pa- 
rish Officer. 

ORDER OF SESSIONS, 

&r Bastardy. Sessions. 

OVERSEER OF THE PQOR* 

See Parish Officer, s. 

PARISH OFFICER. 

X. Ouc who is de fafto guardian of the 
poor of a parifli united with other 
parifhes, under the ftat. 2 2 G. 3. 
«. S3, for the better relief and em¬ 
ployment of the poor, and who is 
received and acknowledged by the 
parHh as guardian, though not le¬ 
gally appointed fuch under the fta- 
'lute, is yet competent to apply in 
that chara&er to a juftice of the 
peace to take the examination of a 
fiugle woman with child, in order I 
to filiate the baitard, which, by the 
ftat. 6 G. 2. e. 31. f 1., is diredted 
„to be made upon application by the 
over Jeers of the poor, in whofe place 
p fuch guardian is appointed : and he 
is alfo competent to apply to the 
juftice for a fummons againft a re¬ 
puted father for not obeying an or¬ 
der of baftardy ; which, by ftat. 
49 G. 3. e. 68. f. 3. is dire&ed to be 
made upon complaint by any one of the 
overfeers of the poor. 7 he King v. 

Martyr and Fulham, M. 51 G. 3. 

See further Warrant, No. >. 

%. The ftat. 43 Eliz. c. 2. f.\. enaft- 
- ing that the churchwardens of every 
parilh, and 4, 3, or 3 fubftanrial 
boufeholdert there, to be nominated 
by the magiftrates^ (hall be overfeers 
> of the poor, requires an appointment 
' to be made of two fuCh overfeere at 1 
the lead, extlufive of the exilting 
churchwardens,; which body fo con- 
' ftituted, or the greater jjpart of. 


them, are empowered to execute 
certain duties relating to the poor * 
and therefore the yih feftion which 
authorises ** the faid churchwardens 
and overfeers , sir the greater fart of 
them, 1 * (by the affent of two juf¬ 
tice 9,) to bind out poor children ap¬ 
prentices, is not fatisfied by a com- 
pulfory binding by two perfons ftyi- 
mg themfelves churchwardens and 
overfeers, who had been appointed 
the overfeers of the parifh at a time 
when one of them was church* 
wardens which latter continued the 
foie churchwarden for about two 
months afterwards, when the other 
overfeer was appointed foie church¬ 
warden in his place- For at all 
events this power is given to a body 
conftituted of more than two per- 
fona; though it may be executed 
by the major part of ehe body when 
■well conftituted. And therefore a 
poor child, affumed to be bound ap¬ 
prentice by fuch an indenture, could 
not gain a fcttlemcnt by fervice un¬ 
der it. 7 be King v 7 he Inhabitants 
of All Saints , Derby , M. 51 G. 3. 

H3 

PARTICULARS O'F THE 
PLAINTIFF’S DEMAND. 

See Practice, zi. 

PARTNERS. 

1. The defendant agreed in writing to 
take one-half (hare of certain goods 
bought by the plaintiff on their 
joint account^ half in the profit or 
lofs, and to furniih the plaintiff with 
half the amount in time for the pay¬ 
ment thereof; and the goods being 
to be paid for by bills: held, 1 It, 
that this was an agreement relating 

.. to the jalc of goods , within the ex¬ 
emption in the damp s£k 44 6.3. 
c. 98., fched. A, and did Hot re¬ 
quire a damp. Vetmings. Ltehie, Mm 

51G. 3 . .7 

2. zdly, That the plaintiff having paid 
the whole price of the goods which 
were to conftitute the partnerftip 

ftock. 



PARTNERS. 

ftock, to which both parties were to 
contribute equally ; an a$jon lay 
againft the defendant for Jus moiety 
M the price which was to be fur- 
niftied by him in the firft inftaucc; 
although there might be an account 
to be taken between them at part¬ 
ners upon the fubfequeat difppfal of 
the joint ftock. ibid. 

« If one partner draw or iudorfe a 
bill in the partnerfhip firm, it will 
prima facie bind the arm t although 
pafted by the one partner to a fepa- 
rate creditor jn difcharge of his own 
debt; unlefs there be evidence of 
covin between fuch feparate debtor 
and creditor* or at leatt of the want 
of authority, either exprefs or to be 
impliedi in the debtor partner to 

S ’ve the joint fecurity of the firm 
r his feparate debt. But held 
•that no fufficient circumftance ap¬ 
peared to raife any prefumption ad- 
verfe to the feparate creditor tak¬ 
ing fuch joint fecurity in a cafe 
where the bill appeared to have been 
drawn in the name of the firm to 
their own order 18 days before the 
delivery of it to the feparate credi- 
ditor, and to have been accepted 
and indorfed before fuch delivery* 
ajid to have been drawn for a larger 
amount than the particular debt; 
and where, though the indorfement 
.were in lad made by the hand of the 
debtor partner* yet it did not .ap¬ 
pear that that fail was known to 
the feparate creditor at tfie time; 
and this too in a cafe where diredt 
evidence might have been given of 
the covin or want of authority* if it 
cxifted. For the action being 
brought by the feparate creditor, 
again it the acceptor* either of the 
partners might have been called as 
a witnefs by the defendant to ,dif- 
v prove the author ity of the debtor 
partner to give the joint fecurity: 
for though, if. the feparate creditor 
recovered againft the acceptor* he 
would have his. remedy' over againft 
the firm; jet the innocent partner 


PENAL SUM. £29 

would hav| his remedy over againft 
the other. And the bankruptcy of 
the debtor partner in the mean ■ 
time does not vary the queftion of. 
competency. Ridley and Another 
v. Taylor , M. 51 G. 3. 175 

4. Part-owners of aftiip having agreed 
** Each and every of^tbem with the 
others* and each or every of the 
others,” that the (hip Ihould pro¬ 
ceed on a certain voyage under toe 
exclttfive management and control 8$ 
one of them as /hip's bujband; and 
that after her return “ a full account 
fbouid be made of the fatd Jhip and 
her concerns/* and the neat profits be 
divided in proportion after deduBing 
all charges ; the duty of making out 
fuch an account is call upon the 
ihip's hulband; and for not doing 
fo* and not dividing the neat profits, 
after deducing all charges, within 
a rcafonable rime after the fiiip’a re¬ 
turn, an a&ion lies againft him upon 
the agreement by each of the part- 
owners ; though it be not averred 
in terms that the charges were or 
could have been afeettained before 
the a&ion brought; for that is nut¬ 
ter of defence. Owfion v. Ogle, E. 

5 * G. 3. 53 » 

PAYMENT OF MONEY INTO 
COURT, 

See Highway, i. Practice, 22. 
PENAL SUM. 

In affumpfit upon a memorandum for 
a charter-party, describing the agree¬ 
ment of the defendant, the Ihip- 
owner* to proceed with all conve¬ 
nient fpeed to a foreign pqrt, and 
there lead* within 20 running days, 
a cargo from the plaintiff’s favors, 
and therewith return home, and in 
15 running days deliver the fame, 

, oq. payment of certain freight j con¬ 
cluding with a certain peftolty for 
. non-performances held that the plain- 
tiff might recover damages on. th« 
breaeft of the contract, in the de¬ 
fendant's 
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■PLEADING. 


fondant's not permfttiig the vcffel 
to proceed on the voyage, beyond 
the amount of the penalty. Harrifim 
V. Wright t H . 51 G. 3. 343 

PLEADING, 

Set Covenant. Libel. Prac¬ 
tice, 13. Variance, 5. 

I. Id debt on bond, conditioned not 
to affault, moled, or injure the per* 
fon of the plaintiff; the rcplicat ion, 
alleging that the defendant affatilt- 
cd, molciltd, and iujured the perfon 
of the plaintiff by then and there 
beating, &c and otherwife ill-treat¬ 
ing him, is fuflained by evidence 
that the defendant, who was fitting 
in the fame room, jumped up from 
his feat with his fid clenched as if to 
iirike the plaintiff, but was pulled 
back to his feat by another be¬ 
fore he was within reach of the 
plaintiff. Tombs v. Painter, M. 

5 lG -3-. i 

And this was a fufficient affign- 
ment, by the replication, of a breach 
of the condition, for which the jury 
were to a fiefs damages on the flat. 

8 & 9 IV. 3. c.ii.f. 8., although 
fuch breach were not alleged in for¬ 
mal terms to be laid according to 
theJlatute. ibid. 

[. It is not ncccffary, in declaring up¬ 
on an agreement, to fet forth the 
whole of It, if the part, omitted 
do not qualify that which is ilated. 
Tcmpejl v. Pawling, M. 51 G. 3. 

^18 

A count in an aft ion on the cafe, 
ftated that whereas heretofore, &c. 
the plaintiffs had agreed to pur- 
chafe, and the defendants to fell and 
deliver to them, at a certain rate or 
price per pound , to be paid in a manner, 
then ftipulated between them, 40 bags 
of wool, to be delivered by the de¬ 
fendants to the plaintiffs, at a lime j 6. 
which,' before the making of the pro- 
tnife of'the defendant* after mentioned 
had ilapfed, but which wool had not 
the%beca delivered j and therefore, 


tn confideration of the premifes , And 
at/h in confideration that the plaintiffs 
wonld ftill receive and pay for the 
faid wool at the rate or price and in 
manner /a/l aforefaid, on the delivery 
of it within a reafonable time 5 the 
defendants promifed the plaintiffs 
deliver the faid wool accordingly 
within fuch reafonable time as afore¬ 
faid ; and then alleged that though 
the plaintiffs, for a reafonable time 
after the defendant's promife, were 
ready and willing to receive and pay 
for the wool, at the rate and price 
and in manner lajl aforefaid y yet the 
defendants would not deliver, 8 c c.: 
held that this was too general, and 
bad upon fpecial demurrer ; inaf- 
much as no price and manner of pay - 
went were mentioned, which Were 
referred to in, and incorporated 
with, and made part of the con¬ 
fideration of, the new promife de¬ 
clared on; and without fuch price 
being dated, no meafure was given 
to the jury for eflimating the da¬ 
mage to the plaintiffs by the non¬ 
delivery of the goods. Andrews 
and Others v, Whitehead and Another, 

102 

. The defefts of a declaration in an 
aftion for mefne profits, in not dat- 
ing any time when the defendant 
broke and entered the meffuage, &c. 
and ejefted the plaintiff from the 
occupation of it; and in dating only 
that the defendant kept and conti¬ 
nued the plaintiff fo ejefted for a 
longjbaee of time , without dating for 
how Tong i arc cured by the opera¬ 
tion of the flat. 4 Ann. c. 16. after 
judgment by default and writ of 
inquiry of damages executed; fo 
that no objeftion can be taken in 
arred of final judgment for fnch de- 
feft in form. Itigghts v. Highfeld, 

E. 5 1 G. 3. 407 

A contraft for the porchafe of a 
certain parcel of hemp, the exaft 
amount of which, not being known 
at the time, was deferibed in the 
cotttraftraa about eight tool* may be 

declared 



POOR’a rate, 


POWER. 


declared on as a contraft fir tight i 
tens, the certaia quantity which it | 
was afterwards proved to be; which 
quantity was laid under a videlicet. 
Gladjlene v. Neele, E 5 j G. 3. 410 
7. In a count againft the acceptor of 
a bill of exclunge t ftated to be ac- 
tepted payable at S. and Go.*s, it is 
fuffidcnt to allege generally a requeft 
by the plaintiff to the defendant to 
pay the bill, without alleging that 
it was prefented for payment at the 
particular place. Fenton v. Gvundry, 
E. 51 G. 3. 459 

3 . And no objeftion can be taken on 
demurrer^ not aQigning at leaft the 
caufe fpccially, that after ftating the 
day on which the bill was drawn, 
which was made payable at a future 
day, the count alleged that after- 
wards, to wit, on the fame day, &c. 
the demand of payment was made. 

lb. 

4 A defendant has the fame time to 
plead after the delivery of a bill of 
particulars as he had when the fum- 
tnons for it was returnable. Mow- 
Pray v. Schuberth, E. 5 1 G. 3. 508 

POOR, 

See Parish Officer. 

POOR’a RATE. 

An aft of the 48th Geo. 3. having 
veiled the aftermath of a certain 
meadow in truilees, in trait for the 
bulgeffes and piiacipal houfeholders 
of Tewkejbury, freed from all other 
intereft in the fame; with power to 
let the fame, or any part or parts 
thereof, to any perfon or perfons for 
the beft rent, end alfo to let it in 
rAtTVRSS, for horfes, cattle, And 
jfheep, to different perfons, at fuch 
rates, and fubjeft to fuch regala* 
lions, as the truilees ihould appoint; 
or by writiog under their hands and 
fe als to demue the fame for a term 
of years, fee.; and that the rents 
and profits ihould, after payment of 
all charges, be divided by the trut 


6*f 

tees amongst the ofcjefts of the 
trail: held that the traders, not 
having let the aftermath to any per¬ 
fons for any certain term or in any 
certain proportions, but having let 
it out (as it was called) in pa/luret, 
at fo much a head far horfes, ca'tle, 
and iheep, to various perfons, muft 
themfelvea be taken to be the occu¬ 
piers of the land; and were, confe*- 
qnently, rateable for the fame The 
King v. The Truflees for the Bur- 
gejfes , Ifc. of Tewkejbury, M. 51 G. 3. 

*55 

POOR-REMOVAL. 

Where huiband and wife and their 
children were removed by an order 
of jultices to the place of their lait 
fettlemcnt, afid that order wa9 fuf- 
pended as to the huiband, until it 
ihould be made appear that he was 
fufficiently recovered to be able to 
travel; the wife and children being 
removed after hia death, without 
any fubfequent order removing the 
fulpention of the Grit order, is no 
reafon for the Sdfions to quaih the 
order on appeal, nor to quaih an¬ 
other order for payment of the 
charges of fuch fufpeniion. The 
King v. The Inhabitants of Englejield, 
H.SiG.y 3I7 

PORT OF DISCHARGE, 

See Insurancx, 5. 

POWER. 

r. Where a power of leafing was 
given to the father, tenant for life, 
and after his deceafe, to the fon, te¬ 
nant for life, and the fon obtained a 
grant from the father of his life 
eilate (without noticing the piwer,) 
jtfbjeft to a certain rent, with a 
power of re-entry for non-payment, 
See. : held that the fon, during the 
lifetime of hia father, could not ieafe 
under the power. Elizabeth ■ An* 
Cone, an Infant, fy John Gordo*, 
her next Friend,*. Day, M. 51 G. 3. 

ItS 

2, Voder 
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4 U Under aleafingpomr, with a con¬ 
dition (inter diaj /or re-entry for 
non-payment of rent in 2i days, a 
leak granted with a condition of re¬ 
entry for non-payment of rent in 20 
days, in cafe no/u§ksent dUlrefs can be 
taken an the prvaujts vihcreoy to levy the 
rent , tie. it not a good execution of 
the .leafing power; fuch conditional 
. power of re-entry being lefs hene- 
-• ncial to the remainder-map than an 
abfialute power of re-entry on non¬ 
payment of rent. ibid. 

PRACTICE, 

See Bail. Bastardy, Order of, 6. 

A. Under the fiat- y IV. & M. e. 11. 
/. 2. & 3. requiring a defendant, 
removing an indidpient frpm the 
feffions by certiorari, to find two 
fufficient manucaptors, who iltall 
enter into a recognizance in zcl. 
conditioned to appear,,plead, and 
|ry, &c. and that if the defendant 
Jbe convided, &c. the Court ihall 
give reafonable cofts to be taxed, 
&C,; and that the /aid recognizance 
fiall pot be di/charged till the cofts Jo 
tossed JhaU be paid ; the amou nt of 
the cofts to be taxed is not limited 
by fuch .recognizance, which is only 
jR further fecurity for them; and 
the Court will not difeharge the re 
cognizance till the taxed cofts are 
paid to the profecutor. The King 
v. Teal and Others, M. 51 G. 3. 4. 

2. The Draft ice is to take the recog¬ 
nise in 20/. frpm each of the ma- 
, pupaptors. . "ibid, 

g. .Tpe ftatute giving the profecutor 
w nil attachment fpr rctovery of his 
. taxed cofts wit bin 10 days after de- 
anaad and refufid, means 10 entire 

days. ih‘d- 

4 . The Court r»fufed> on motion* Wo 
. difeharge an ,infant plaintiff, who 
jjad.f^frfthopt prophein amy or 
” , spd jva* in execution for 

Finley .▼* Jowle, M. 
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: rule for judgment muft have 


four dear days, exdufive oF the 
firll and lafi, and of Sunday, before 
judgment entered. Robert i v. Stacy, 
M. 5 iG.3. 21 

6. Where the fame plaintiff brought 
three adions of tnsfpafs again 11 
three feveral defendants, for differ¬ 
ent parts which they took in the 
fame transitionj one againfi the 
' Speaker of the Houfe of Cdmmbns, 
who juftified under a warrant iftued 
by him, under the order of the 
Houfe, for arrefting and commit¬ 
ting to the Tower the plaintiff, a 
memher of the Houfe, for a breach 
of privilege in publilhing a libel 
upon the Houfe; to whidi juili- 
ficatory plea the plaintiff demur¬ 
red: another againfi the Serjeant 
at Arms ; who pleaded not guilty, 
and alfo juftified under the autho¬ 
rity of the Speaker's warrant*; to 
which the plaintiff replied an excefs 
in the manner of executing the war¬ 
rant, by a military force, and with 
improper and uiineceilary violence ; 
on which iffuc was joined to the 
country : and the third againft-the 
Conftable of the Tower, who re¬ 
ceived and detained the plaintiff as 
a prifoner; and who alfo juftified 
under a warrant from the Speaker 
for that purpofe; in which iffue 
was alfo taken to the country on 
feveral fads ftated in fuch juftifica- • 
tion : and notice of trial was given 
by the plaintiff in the two lafi 
caufes, (which ftood for trial at bar 
on a day fixed;} hut the plaintiff, 
though ftill within time by the ge¬ 
neral rules and pradice of the 
Court, hyd not fet down bis'de¬ 
murrer in the firfi caufe for-Argu¬ 
ment : the Court,' on morion of 
the Attorney-General on behalf of 
the Serjeant at'Arifi?,'tad.oE the 
Conftable of the Tower,-poftponed 
the trial-of the iffula in thofe.caufes 
until after the argument on the de¬ 
murrer in the caufe againfi .the 
Speaker $ betaufe the right, .juft, 
and diftiud cobfideration :of -ihe 

quefttom 
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fietlons «rluch arofc on the (flues 
of fa#, and. on the true meaTure 
of dtofcages, in the caufes again ft 
the Sojeant at Anns and theCon- 
ftahk i of the Tower, depended 
..jurinly upqn the decifion of the 
M&te in law. joined in the other ao 
ti$n,ggkinft the Speaker: and 
the fame queftion of law 
ITOfht ultimately he nufed on mo- 


ultimately be railed on mo- giejnortb ana Am 
turn in the two former actions; yet Stacey, M. yiflt 
it could not be considered fo con* io* If defendant p 

veniently to the Court, to whom within four days 

the decmon of fuch queftion be- is entitled to ph 

longed, or fo advantageoufly to the provided fuch I 

jmrty who Should prove to be in the perfected in time 

right, as upon the demurrer, which before put in oth 

pjafented the queftion of law dif- notice of juftifyi 

tiu£t from the queftions of fall. drawn them in t 

Sir Francis Barden, Bari• r. Colman. Henry and Anotbei 

The Same v. The Earl of Moira, if. Where a noi 

M. 51 G. 3. 27 I upon payment oi 

7. Where the plaintiff, after arrefting ■ meat is made a c 

aad holding the defendant to fpecial to the fetting a 

bail for 50A took 20/. out of court and without it, t 

which the defendant had paid in, proceed to anothe 

and flayed further proceedings: Bo%on,M.$iG, 

held that that did not warrant an 12. Affidavits not in 

application for cofts on the part of Bench , and fwori 

the defendant, by the flat. 43 G. 3. commffioner, life- 
ci 46. f* 3. againft frivolous and him to be a coi 

vexatious ajrrefts, which authorizes court; cannot be 

cofts to be Awarded to the defend- fworn in court, 01 
ant if the plaintiff do not recover the the Court, though 

fum for which he held the defend- Kings Bench, ms 
ant to bail, and had ae reasonable or King v. Hare, T. 
probable eaufe for holding him to bail 13. In an a£tion on 
to that amount. Rouveroy v. Alt/- years ago in the j 

fan, M. 51G.3. ^ 90 the fubferibing wi 

8. The Court will take no cognizance defendant having 

of a fpecial cafe referved upon the deby to the adtio 

. the trial of an.indi&tnent at the fef- oyer of the orig 

Sons. The King v. The Inhabitants fworn copy j w 

of the County of" Salop, M. 51G.3. plaintiff to fend fc 

95 the Eafl Indies t 1 

9. The rule of Court of H. 26 G. 3. ^By -have of the 

fuper Ceding a prifoner, againft ~ ftatute to plead 
whom the plaintiff Shall not . pro- pleaded non eft 

ceed to trial or fnab judgment diem, and folvit 

within three terma after deebra- Court, in confide? 

lion delivered, does not attach in which had ahead; 

.« cafe where there ate two defend- of the further dc 

Voc.XIlI. V* 


ants, one of whom fuffered judg¬ 
ment by default, and the other 
■ pleaded to iffue; the trial of fuch 
tflhe bring had within the third 
term 1 though the cofto were not 
taxed, nor final judgment in fcft 
Signed till after the term, but then 
entered, according to the courie of 
die Court,. asof that term- Ifrjf- 
glepeoorth and Another v m Wright and 
Stacey, M. 51G.5. 167 

io* If defendant pat in fpeeial bail 
within four days in a town eaufe, he 
is entitled to pleAd in abatement, 
provided fuch bail be afterwarda 
perfected in time ; though he had 
before put in other bail and given 
notice of juftifying, but had with¬ 
drawn them in time. Hobjnnfon v. 
Henry and Another, M. 51G. 3. 170 
if. Where a nonfuit is fee afide 
upon payment of cofts, fuch pay- 
■ ment is made a condition precedent 
to the fetting afide the nonfuit; 
and without it, the plaintiff cannot 
proceed to another trial. Nichels v. 
Bmon, M. 51 G. 3. ’ 185 

12. Affidavits not intitled in the King*e 
Bench, and fworn"t>efore A. B>, a 
commijJSoner, life- ; without dating 
him to be a commiffiooer of th'« * 
court j cannot be read j hut thofe 
fworn in court, or before ft judge of 
the Court, though nqt entitled fo the 
Kings Bench, may be read. 'The 
King v. Hare, T. 50 G. 3. ; 189 

13. In an a (Elion on a bond given it 
years ago in the Eaft Indies , where 
the fubferibing witnefs re Tided j the 
defendant having firft caufed great 
deby to the adion by infilling on 
oyer of the original infteod of fo 
fworn copy ; which obKged the 
pbintiff to fend for the be i»d from 
the Eaft Indies t add havi^gf then, 

^By leave of the Court under'the 
ftatute to plead federal matte*, 
pleaded non eft faRom, fotvfo.-ad 
diem, and folvit poft dtetn; *the. 
Court, in confidcrattotf qf the deby 
which had already totfrWqfdf and 
of the further deby which* aright 
V* 
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be ocqafioned by taking tbe depofi- 
tion of the fubfcribbig witnefs in 
the Eajl Indies in proof of the bond; 
and alfo upon an affidavit that part 
payments had been made on the 
bond by the defendant fince his re¬ 
turn home, and recently before the 
a&ion brought, refunded the rule 
for pleading double, in order to 
make th«^ defendant elc& to ftand 
either upon his plea of non eft fac 
turn, or on his pleas of payment 
at and after the day. Rama Chilly 
v. Hume, //. K\G 3. 255 

14. A criminal information may be { 
moved for againft magistrates fur 
mifeondud in the execution of their 
offices in the fecond term after t tlic 

. offence committed, there being no 
intervening affixes. The King v. T. 
Harries and Another, H. 51 (7.3. 270 
Videpoft, pi. 16. 

15. The defendant having been fued 

and held to bail by a wrong chrif- 
tian name j but the plaintiff having 
declared againft him, and bai] having 
been put in and perfected for him by 
bis right name; the bail cannot af 
terwards object to the irregularity, 
upon a motion to enter an exone- 
retur upon the bail piece. Clark v. 
Baler, H. 51 G 3. 373 

j6 The Court will not grant a rule n.fi 
for a criminal information againil 
- a magiftrate fo late iu the fecond 
term after the imputed offence as 
to preclude him from the opportu¬ 
nity of fttewiug caufe againil it in 
the fame term. The King v. Mar- 
Jhall and Grantham, H.gxG. 3. .322 
*7. Time refufed to be enlarged 
for tbe bail to render their prin¬ 
cipal, on an affidavit that he was 
a lunatic; it not’appearing that he 
yras in fuch a ftate as to occafion 
any immediate peril of life,* citing 
to himfetf or to thofe about him. \ 
Cock v. Bell, fy 51 G.3. . 355 

38. Where tl^proceedings are by 
original, thepaintiff in error cannot 
he ruled t,p appear before the quarto 
die poijrfbf the return day of tbe 


alias writ of feire facias quare ex- 
ecutionem non, Sc c. where nihil had 
been returned. Sharp v. Clark,.i» 
Error, H. 51 G.$. ^91 

19. A notice of trial for the fittings 

after term in London mult fptcify 
whether the caufe is intended, ip be 
tried at the firft day of fuch fit¬ 
tings, or at the adjournment*day: 
and in the latter cafe, it is. fufficient 
to give fuch notice eight days before 
the iiril day of the fittings after 
term, if the defendant refide above 
40 miles from London j and four days 
if he refide within that diftance. 
Regula Centralis, E. 51 G 3. 393 

20, The defendant being in cuftody of 

a meffenger under an older of the 
Secretary of State, for the purpofe 
of being fent out of the kingdom 
by virtue of the alien act 43 G. 3. 
c. 153., the Court refufed to ifiue 
aj habeas corpus on the application 
of his bail to bring him up that they 
might render him in their own dif- 
cliarge, on account of the public 
inconvenience and probable rifle of 
his paffige, which had been taken 
in a ihip immediately about to fail to 
his delimed port: and they alfo 
refufed, while lie was ftill in the 
kingdom, and might poffibly be fet 
at large again, to enter an exone- 
retur on the bail-piece. But they 
faid they would remember that the 
fit nation of the bail was without 
any fault of theirs, if any proceed¬ 
ings were taken againft them in the 
nu an time. Folkem v. Critico, E. 
50 Cx. 3. 457 

21 . A defendant has the fame time to 
plead after a delivery of a bill of 
particulars as he had when the fum- 
inons tor it was returnable. Mo<tu- 
Iray v. Ssbuberlk, E. 51 G. 3. 508 

22. Rule refufed to permit the defend¬ 
ant to pay into court tbe debt and 
cofts up to a certain day after the 
a&ion brought, (thereby'excluding 
the cofts of the declaration deli¬ 
vered,) upon the ground of an offer 
to pay the debt and cofts up to that 

petidd. 



VENDOR AND VENDEE. 

* 

it ui contrad for an egual ptopor- 
tion of fort*} whereat it was to 4c« 
pend upon the content* of the cargo 
which might firft arrive, Lee v. 
Walker^M.$ qG.x. cited.- 113 

3. A contract for the purchafe of a 
certain parcel of hemp, the cxa& 
amount of which* not being known 
at the time* waa defcribed in the 
contraft as about 8 tons, may be de¬ 
clared on as a contraft for 8 toiu, 
the certain quantity which it was af¬ 
terwards proved to be*, which quan¬ 
tity was laid under a videlicet. 
Gladjlone v. Neale, E. j 1 G, 3. 410 

4. Proof of a warrant to arreft on 

fttfpieion of high treafon will not 
fuftain a juftification that the plain¬ 
tiff was arretted and confined on a 
charge of high treafon , Bell v, 

Byrne, J£. 51 G. 3. 554 

5. 41 an adion for malicioufly, See 
arrefting and holding the plaintiff to 
bail, in which the declaration in 
fetting out the judgment hy default 
in the foi mer anion Hated, that “ it 
was thereupon conlidered that the 
then plaintiffs (hould take nothing 
by their faid writ, but that they 
and their pledget to profecute fhould 
be in mercy, &c ir is no mate¬ 
rial variance if the record produced 
in evidence have not the woids and 
their pledges to profecute but only 
have au “ &c. j” for thefe words 
may be reje&ed as iurplufage, the 
fubllance of the allegation being 
the difcontinuance of the burner 
fuit. Judge v. Morgan, t„ $lG 3. 

54 7 

VENDOR AND VENDEE. 

]. Where goods are fold and delivered 
upon an agiecment by the Vendee 
to pay for them by a bill at a ccitain 
date j as intereft would have ruu 
upon fuch bill, if given, it may be 
recovered in an adion far the price 

* of .the goods brought after the time 
when fuch bill would have become 
doe; and it may be recovered as 
part of the eftimated Value of the 


h • 

^.WARRANT. 64 $ 

goods npoo the common quint for 
goods fold and delivered. M&/BM 

, *Sf ***** v; "id 

r - * og 

The fanfo point waa de«w)ed% 
this term m Boyer v. Warbart**;' * 
a. Where a fkk-note for the pbc* 
chafe of 50 tons or Gremlemf to#* 
was delivered by the fellers' broke?.' 
to the purchafers tube {mid for by 
tln-ir acceptait* payable at a future 
day j and they afterwards received 
fiom the fellers an order on their 
wharfingers for the delivery of the 
$0 out of 90 tons of their oil 5 yet 
as the cuilom of the trade' was for ’ 
the calks to be fearched by (he 
fellers* cooper, and for a broker on 
behalf 6f both parties to afoCrtam 
the foot-dirt and water in each, (for 
which allowance waa to be made,) 
and then the calks were to be filled 
up by the fellers’ cooper, at their 
expence; all which was to precede 
the delivery to the buyers: held that 
thefdle was not complete topafs 
the property; but that the feUers 
on the infolvency and fubfequent 
bankruptcy of the buyers before 
fuch ads done and delivery made 
mighr countermand it. IVallaeeand 
Oth'rs, Ajfigneexo*Andrrfon andEadet , 
Bank) upit t v. Breeds , E.51 G. 3, £23 

WAGER. 

A ftakeholder teceiving country 
bank-notes as money, and paying " 
them over wiongtully to the original 
Ikaker, after he had loft the wager, 
is anfwcrable to the winner in an ac¬ 
tion for money had and received to 
his ufe. Pickard v. Banket, M. 
jiG. 3. 2< 

WARRANT. 

Tlmugh the fiat. 49 G. 3. c. 68./ 3, 
f dire£ls a magistrate, upon com¬ 
plaint by an overfeer of the poor 
againft the reputed father of a baf* 
tard child for not obeying an order 
of baftardy, and proof upon oath,if 
the order for payment of maiq* 

tenance, 



V «44 WITNESS. ( ' 


tesh*~.e, md nofrpatiraUheraof, 
titjfctMi d.aptWtbe 

reputed fetbjfrpyek « w ptt?per 
JW tlje joftfc* to \wm * /mmdu in 
JflMT fro Inftance td the party 
ohargtd. in otWad* and (hear apfe 
**»Mdrtyr and F*l 

y* jfc 5* ss 

• WASTE, 

&eFi*f, t. 

WITNESS. 

f.O«e who fe^febpegnaed a« 4 feit- 
nefs, and attends at the trial, but 
there refufes to give evidence, untefs 
hi* expences are paid, and,is there* 
njHMK not cwntned, piay yet maiu- 
t*ionffu«U|<fit for his neceffary ex- 

• pence* or attendance again It the 
party who fubpcenaed him* There 

* *Mtt alfo evidence of a promife to 

Myth* eapenoea at the time of ferv- 
mg the fubpeena} which it was con¬ 
tended was waved by the plaintiff's 
fobfequeat reftifal to be examined. 
fiallet v. Meats, M* 51 G, 3. 15 

a. There is no obje&ion to a baftard, 
being of the years of difcretion. 



-*tif*feg tvlfebe* op htf order of hat 
Mfts to her ktfatcd father** nor 
f <►' tbe reputed tmer being ex- 
{ 3 Wwdv If he chufe ,«o admit the 
vraj thoughhe be not comptlaMe 
2t* aofwer. fh fiv v. dr.ifW/, 
jhtfaghftm, S» )o G. a« 4 57 
‘here one partner drew a MU in 
tattnerlhip firm to the order of 
orm, and tndoifed it in th? name 
of the 'firm, and after it was ac¬ 
cepted' by the defendant, paired it to 
the plaintiff, who waa a feparate cre¬ 
ditor of fetch partner for his feparate 
debt $ in an addon by the feparate 
creditor againft the acceptor, tbe 
latter may call either of the partner* 
as a witnefs to difprove the autho¬ 
rity of the debtor partner to give 
the joint fecurity s for though if the 
feparate creditor recovered againit 
the acceptor, he would haver his 
remedy over againft the firm, yet 
the innocent partner would have bn 
remedy over againft the other. And 
the bankruptcy of tbe debtor past- 
ner in the mean time doe* not vary 
the queftton of competency. Ridley 
and Another v. Taylor, m* 51 G. 3. 
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PRISONER. 


PRIZE.' 


I 

period, without having made a ten* 
tier before adinn, or obtaining the 
common rule for (laying proceed¬ 
ings on payment of debt and colts 
up to the time of the application. 
Burmejler v. Hitch, E. $l G. $. 551 

23. For the ptirpofe of fixing the bail 
on'fcire facias, the capias ad fatif- 
faciendum againil the principal mud 
lie the fourlajl days in the office be¬ 
fore the return : and the bail having 
once been prepared to render their 
principal in time; which they then 
omitted to do, in confcquencc of a 
rule niti taken out by them on the 
fuggeilion of the Court with a 
view to an arrangement out of 
court between the parties, (the 
principal being a lunatic,) which 
rule was afterwards difeharged, 
without providing for the bail to 
be placed in the fame fitnation that 
they were before; the Court in a 
fubfequent term permitted the bail 
to take the above objection to the 
regularity of the procedings, though 
they had before in the fame term, 
before they were aware of this ob- 
jeftion, brought forward another 
objeftion, which was overruled. 
Cock v. Brockhurjl and Another, K. 
5lC?.3. 588 

PRESENTMENT, 

See Indictment. 

A preferment by a magi Urate under 
the ilat. 13 G 3. c. 78. f 24 of a 
mifance in the highway, mufl al¬ 
lege the offence to be done again (l 
the form of the (Utute ; and it is 
not enough to ilate that the magif- 
trate, by virtue of the ad, £f?c. pie- 
feuted, &c. The King v. Winter, 

H. s iG* 3 - 258 

PRISONER. 

1. The rule of Court of //. 26 ( 7 . 3. 
fnpetfeding a prifoner, again ft whom 
the plaintiff (hall not proceed to 
trial or final judgment within three 
terms after declaration delivered, 
does pot attach in a cafe where 


6# 

there*are two defendants, one of 
whom differed judgment by'default, 
and the othtr pleaded to iffue ; the 
trial of fuch iffue being had within 
the third term, though the colls 
were not taxed, nor final judgment 
in faft figned till after that term ; 
but then entered, ^cording to the 
courfe of the Court, as of that 
term. Wriglefworth and Another v. 
Wright and Stacey, M. 5* ( 7 . 3. 167 

PRIZE. 

See Insurance, 1.4. Stamp, 3. and 
vide Baker v. Jar dine, cited 235. 

1. The commander of the Cork naval 
Ration on 3d of May ordered the 
Loire frigAte, under his command, 
to cruize for a month within certain 
limits mentioned, (whether within 
the Cork ftation or not did not ap¬ 
pear,) but in cafe of obtaining in¬ 
telligence of the enemy being at 
fea, to return immediately and re¬ 
port the fame to him, unlefa the 
captain (liould deem it more fervice- 
f:blc fir it to apprize the commandcr- 
in-chief of the Channel fleet off 
Brcjl of it, and then to return to 
Cork without lofa of time. The 
Loire having failed and obtained 
fuch intelligence on her cruize, went 
off Bred, and communicated it to 
the commander of the Channel fleet 
on the 25 th of May, who on the 
28th ordered the Loire to gooff 
Ferrol with difpatches, &c.; and 
afterwards, and whilft in the execu¬ 
tion of her former orders from the 
commander of the Cork ftation, to 
look out for the Jamaica home¬ 
ward-bound convoy within certain 
limits, (which were partly within 
and partly beyond his original 
cruizing orders $) and if met with, 
to protect them up St. George’s and 

/ file Brijiol Channel. The Loire 
having delivered the difpatches, See. 
to the naval commander off Ferrol , 
on her return took three prizes, be¬ 
yond, as was admitted, tne limits of 
the Channel llation, and afferted to 
U u a be 



6 $6 PROPERTY-TAX, 

( 

be within the Cork ftation t (but 
whethe# or not within the Cork 
ftation was (Teemed to bfc immaterial 
in this cafe.) Held, that the com- 
mandcr-m-chief of the Channel fleet 
did not, within the true meaning of 
his orders to the Imre, intend to 
retain her under his command after 
the execution of his orders off Fer- 
rol, hot only that (he fliould attend 
to his further inftruftions while 

- executing her original orders, and 
as a modification of or addition to 
fitch orders, rather than as a fuper- 
c ifion or abrogation of them. ' But - 
that, if he had fo intended, he 
had no right fo to retain her 
out of the limits of his corn* 
mand by partial modifications of 
her original Orders, for the purpofc .■ 
of entitling himfclf to prizes taken 
by her out of fuch limits, in dero¬ 
gation of the rights of another flag- 
officer. Lady Gardner and Others, 
Executrix and Executors of Lord 
Gardner , v. Lyne, E. 51 G 3 574 

3. Quaere, how the cafe would be, 
where a cruizer in chlice purfues an 
enemy out of the limits of oneftation 
into another. ibid. 

PROPERTY-TAX. 

1. The defendant having covenanted 
in an indenture to pay the plaintiff 
300/. at the end of a twelvemonth, 
and in the mean time, and until 
payment thereof, to pay intereft 
for it at yJ. per cent.; it is no an- 
fwer to an aftion of debt for the 
300/. and intereft accrued thereon, 
to plead, that by the fame indenture 
it was among ft other things cove¬ 
nanted, that the defendant fhould 
pay the property?tax payable for and 
in rtfbeS of the faid 300/.: for the 
plea does not fhew that the cove¬ 
nant for the payment of the pft>£, 
perty-tax attached on the intereft K 
payable for the 300/. principal; 
anil the covenants as there exhibited 
appear tobe independent; and 
therefore, though the latter fhould 

g 


Kl|MOVAL, ORDER OF. 

be void by the property-tax aft, 
46 G. 3. c.6<;.f.i iy avoiding alf 
contrafts, covenants, &c. for the 
payment of any intereft. See. in full, 
without allowing the deduftion of 
the tax, as direfted by the aft; yet 
that would not avoid the other in¬ 
dependent covenant in the deed For 
the payment of the xool. and inte* 
left. Wigg and Another, Executors 
of Collier, v. Shultlcwortb, 

87 

QUO WARRANTO, 

See Corporation. 

REMOVAL, ORDER OF. 

1. Coupling the flat. 3$ <7.3. c. tot. 
(which enables two juftice6 to fuf- 
pend orders of removal on account 
of the fteknefs of the paupers, and 
to give the colls of fuch fufpen lions, 
with an appeal againft fuch cofta^f 
they amount to 20/.) with the ftat. 
3 W. & M. e. 11 . f 9. (which gives 
an appeal to the party grieved by 
any determination of the juftices re- 
fpefting the fettlements of paupers 
by the means there mentioned;) 
appeals lie againft an order of re¬ 
moval which was fnfpended, and 
againft a fubfequent order for cofts; 
notwithftar.ding the death of the 
pauper before any removal of him 
in faft made, and though the cofts 
were under. 20/ ; fuck order for 
cofts attaching by confequenee a 
grievance on the parifh to which the 
order of removal was made, if the 
pauper were not fettled in it. The 
King v. The Inhabitants of St, Mary - 
It-Bone in Middlefex t M. yi C. 3. 

5* 

REQUESTS, 

See London Court of.Requests, 

SALE OF GOODS. 

See Vendor and Vendee. 

SENTENCE, 

See Inivrancs, a. 

Sju' 
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SESSIONS AND ITS ORDERS, 

Appeal. Special Case. 

An order of fcffiona, awarding fuch 
• cofts as other perfons fhall adjudge 
to be reafonabie, is bad. Rett v, St 
Mary's* Nottingham, E. 10 G- 2. 57 

SETTLEMENT— by dpprenticejhip. 

x. The ftat. 43 EG*, c.i. / 1. enact¬ 
ing that the chuichvvardtns of every 
parifh, four, three, or two fub- 
ttantial houfeholders there, to be no* 
miuaicd by the magiftrates, (hail be 
overfeers of the poor , requires an ap¬ 
pointment to be made of two fuch 
overfters at the leaii, exclafive of 
the exifting churchwardens ; which 
body fo conflituted, or the greater 
part of them, are empowered to ex¬ 
ecute certain duties relating to the 
poor : and therefore the 5th fc&ioit, 
which authorizes 41 the fold church¬ 
wardens and overfeers , or the greater 
part of them (by the affent of two 
julticcp,) to bind out poor children 
apprentices, is not fatisfied by a 
compulfury binding by two perfons 
Ay ling themfclves churchwardens and 
overfeers , who had been appointed 
the overfeers of the parifh at a time 
when one, of them was churchwarden'* 
which latter continued the foie 
churchwarden for about two months 
afterwards, when the other overfeer 
was appointed fulc churchwarden in 
his place. For at all events this 
power is given to a body couftituted 
of more than two perfons; though 
it may be executed by the major 
part of the body when well confti- 
tuted. And therefore a poor child, 
aflumed to be bound apprentice by 
fuch an indenture, could not gain 
a fettlement by fervice under it. 
The King v. The Inhabitants of Jill 
Saints, Derby, M. 51 G. 3^ 143 

a. An apprentice, after ferving out 
moft of his time with his matter in 
S. obtained a fubfequent fettlement 
in ff,, by ferving another matter 
here for 40 days by the direction 


of his firft* matter, who was to re¬ 
ceive 3/. a-week from the fecond 
matter for fuch fervice: and being 
then difmified by the fecond matter, 
the apprentice, unknown to the firft 
matter, and without any intention 
of returning intcv'his fervice again, 
lodged for one night in the Tame 
pariht of S., and theri^went into a 
third parifh, and worked for himfelf m 
for a month, when, his term being 
expired, he returned to S., and 
went with his original matter to a 
common friend, with whom the in¬ 
denture had been depofited, to take 
it up; which he did, and carried 
it away. Held, that the fettlement 
was not brought back to S. by fuch 
cafual lodging of the apprentice one 
night in the lame parifh of his maf- 
ter, without any refumption of, or 
even intention to refume, the fer¬ 
vice with the firft matter under the 
indenture. The King v. The Inha¬ 
bitants of Smarden, E. 51 G. 3. 45a 

SETTLEMENT— taking a Tene¬ 
ment of \d a-year. 

Settling for 40 days upon a tenement 
at the yearly rent of 10the land¬ 
lord paying rates and taxes, will 
confer a fettlement upon the te¬ 
nant. The King v. The Inhabitants 
of St. Paul, Deptford, H. 51 G. 3. 

320 

SETTLEMENT— by and before 
Marriage. 

An order of juftices for removing the 
wife and daughter of a pauper to 
the place of their relidence, is fup- 
ported prima facie by Hu wing, that 
the parifh to which the removal was 
ma'de was the place of fettlement of 
aathc wife before her marriage; al- 
r though it alfo appeared by a copy 
of the marriage regillry, that the 
hulband was therein deferibed to be 
of another parifh ; (which description 
waa held to be no evidence of his 
having a fettlement there;) and fuch 
U u 3 evideuce 



STAMP. 


638 SMUGGLING. 

evidence throws the burden of proof 
upon the appellants, that the huf 
band was fettled in another parifii. 
The King v. The Inhabitants of Har - 
ber/on, If. 51 G. 3. 311 

SHIP AND SHIP REGISTER, 

See Charter party. Freight. 

i,Theft^t.<34G > . 3. c. 68./. 18. giving 
a fummary conviction againit any 
mailer of a vcfftl who, having re¬ 
ceived the certificate of its regilliy, 
fhall wilfully detain and refufe to de¬ 
liver up the fame to the proper ojjiitrs 
empowered to male regtflry, See. on 
the requifition of the owner or ma¬ 
jor part of the owners, will not au¬ 
thorize a convidtion of a mailer who 
did not comply with the requifition 
of the owner, (though the foie 
owner,) to deliver lip fuch certifi¬ 
cate to him ; though expreffed to be 
for the purpofe of his providing the 
neceifary indorfement to be made 
on it at the cuilorn-houfe upon the 
transfer of the ihip to him. The 
King v. Pixley, M. 51 G. 3. q 1 

4. The regiftcred owner of a fhip, 
having chartered her to the then 
captain at a rent for a cert.1 in 
number of voyages, is not liable for 
fto res furn i filed to the fhip by order 
pi the charterer dining the chattei- 
party. Frazer v. Marjh, H. 51G. 3. 

238 

SMUGGLING, 

See Execution, i. or Hue and 
Cry, 1. 

A veflel hired by the Lords Com- 
mifiioners of the Admiralty, and 
employed to cruize againit fmug- 
glers, the matter and crew of which 
were appointed by the owner, but 
which was placed undtr the fupes^ 
command of a captain appointed by\ 
the Board, is forfeitable for an adt 
of Smuggling committed on board 
bv iuch Admiralty captain, as well 
its bv the owuer’s mailer and crew : 
and the owner has his remedy over 
b} iiitioft on the cafe againit fuch 


Admiralty captain to recover da¬ 
mages for the lofs of his (hip by the 
condemnation, though that pro¬ 
ceeded upon ads of fmuggling 
Hated to be by perfons unknown j 
and though it appeared in fadt that 
the matter and mate appointed by 
the owner were alfo concerned in 
ads of fmuggling on board. Blewitt 

• v. lTdl, M 51 G. 3. 13 

SPECIAL CASE. 

The Court of B. R. will take no cog¬ 
nizance of a fpecial cafe referved 
upon the trial of an indidtment at 
the fiflious Res v. The Inhabitants 
of Salop, M. 51 G. 3. 95 

STAMP. 

1. The defendant agreed in writing to 

take one-half (hare of certain gqods 
bought by the plaintiff on their 
joint account ; half in the profit or 
lofs ; and to furnifii the plaintiff 
with half the amount in time for 
the payment thereof; the goods 
being to be paid for by bills: held, 
that this was an agreement relating 
to the fate of goods, within the ex¬ 
emption in the (lamp ad, 44 G. 3. 
f. 9S. fched. A, and did not require 
a (lamp. Kenning v. Leslie, M. 
5 'G.$. 7 

2. rin agicement by ft-vcral for a fub- 
fcripiion to one common fund, fuch 
as tor making a wet clock at Ilrif- 
tol, though fevcral as to each full- 
feriber, only requires one (lamp. 
Davis v. Williams, II. 51 G. 3. 232 

3. An afligmiient of the prize-money 
of feveral feumen on board a priva¬ 
teer, being payable out of one 
fund, only requires one ftamp. 
Baler v. far dine, T. 1784, B. R. 

2 35 

4. Where an inttrument contains a 
written contradt of demife in its 
general terms, with a feveral opera¬ 
tion in refpedt to the different te¬ 
nants who fign it for different eftates 
at the different rents fet againit 
their fig nature s, and one ftamp only 

appears 
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appears upon tlie paper, it is matter 
of evidence to which contract fuch 
ftamp applies ; and the circumilance 
of juxta pofition of the ftamp to 
the defendant's fignature, which 
ftood untouched, while all the other 
names, appeared fcored through 
with pencil lines as if by way of 
cancellation ; and the date of the 
ftamp-office receipt for the ftamp 
and penalty, which {hewed that it 
had been affixed after the action 
brought, and recently before the 
trial ; and there being no evidence 
of a difpute with any other tenant 
which could make the ilarnp necef- 
f;try for another purpofe; are evi¬ 
dence that it was intended to be 
and was applied to the contraA 
with the defendant; in which cafe 
the piper was evidence for this 
purpofe. Doe < 1 . Copley v. Day, H 


51 C. 3. 341 

STATUTES. 

Elizabeth. 

$■ c. 9 f lz. Charges of wit- 
ntilcs 16 

18. c . 3. f. 2. Baflnrds 57 

43. c. 2. /. 1. Churchwardens 

and overfeers 14^ 

James I. 

21. c. 16./ 7. Statute of limita¬ 
tions 439 

Charles II. 

13 & 14. c. 4. Uniformity 419 

c. n. f. 5. Cullom- 
houfe officers 5c7 

16 & 17. Medway Navigation 220 

William & Mary, and William III. 

3. c. n.fg. Settlement. Coils 51 

3. r. II. J. 2. 3* Cods 4 

8 & 9 c. 11./. 8. Afligning 

breaches x 

30./. 6. Settlement. 

Cofts 53- 

Anne. 

2 Be 3. e. 6.J. 20. Imprefs 530 

4. c. 16. Jeofails 407 

/. 19. Limitation of 

aftlon 439 


8. e. 7. f 174 Cuftom-houfe of¬ 


ficer 


6. c 31. 
8. e. 16. 

" tion 
19. c. 34. 
32. c. 28. 


George II. 
Fariih officer. 
Hue and cry. 


506 


Baftardy 55 
Execu- 

544 

544 

190 


Executioft 
Lords* a 61 

George III 
13. c. 63. Eajl India Judicature 439 
78./. 27. 29. Highway. 
Surveyor’s power 200 

f. 24. Preferment. 
Highway 238 

22. c. 83. Guardian of poor. Baf- 
tardy 33 

28. c. 34./13 Shipregifter 94 

33 5- Infolvent debtors 190 

c. 35. Guardian of poor 
^4. c. 68. f 18. Ship regifter 
35. c. jo 1. Poor-removal. Cofts 
Order of removal fuf- 
pended 

39 Sc 40. c. 104. London Court 
of Requefts 

c. 106. Calico printers 
41. e. 38. Calico printers 
41. c. y6.f. 3. Frivolous arrefts. 

Cofts 

47 / 2 & 5. Militia. Family . 

Allowance 313 

155. Aliens 43J 

44. c.y8. Stamp j 

46. c. 65. Property-tax 87 

48. Tewkelbury truft 133 

49. c. 68, Pari ill officer. Baftardy 

121./. 8. Bankrupt , 427 


5 « 

9 1 

S 1 

3*7 
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139 

90 


SUBPOENA, 

Sec WITNESS, I. 

SUPERSEDEAS, 

See Prisoner, i. 

SURPLUSAGE, 

See Variance, 5. 

TENANT, 

See Landlord and Tenant. 

TEWKESBURY TRUST, 
See Poo&’s-Rate, i. 


TIM- 
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TITHES. 


1 TRESPASS. 


r TIMBER 
See Assumpsit, 5. 

1. No adion lies by the rcverfioner 
and owner of the inheritance to re* 
cover the value of timber, cut by 
the deceafed tenant for life after a 
fir e levied by” her, whereby flie ac¬ 
quired a bale fee, and before the 
avoidance of fuch fine and bafe fee 
by the entry of the reverfioner for 
that purpole | fuch entry not revell¬ 
ing the reverfioner's old eftate by re¬ 
lation during the continuance of the bafe 
fee thus created, fo as to entitle him 
at law to the timber and other mefne 
profits taken during that interval. 
Even fuppofing that alter the fla- 
tute of limitations had run againII 
the appropriate adion, by the ic- 
verfioner again it the tenant for life, 
for mefne profits, or for waile, up¬ 
on the original wrongful ad of 
cutting down and converting the 
trees, an a&ion of afiumpfit for 
money had and received for the pur- 
chafe-money of the trees fold, which 
was in fad paid to the former te¬ 
nant for life within the fix years, was 
maintainable againlt her reprefenta- 
tives after her death. Hughes v. 
Thomas and Another, Executrixes of 
Ann Evans , E. 51 G. 3. 474 

TITHES. 

1. Theredor of' Bromfeld parifh hav¬ 
ing, from the year 1765, fas far 
back as living teilimony could carry 
it) to 1799* received the tithes of 
a certain meado'w called the Drnefne , 
lying in a part of the townfhip of 
Kejfch, in the fturi/b of Holme Cul- 
tram, without interruption or claim 
from the redor of that parifh, 
(other parts of Kefftch lying. 
Bromfeld,) conveyed to the plaintiff 
in 1779 a me flu age and lands in 
Kelficic, in the parifh of Bromfield, 

" and alfo all tithes of corn arifing 
within the townfhip of Kelfick aforc- 
fud» or within the townfields, ter¬ 
ritories, precinds, or titbeable places < 
thereof: held, that this was evidence 


againft the occupier of the Demefnt 
meadow, though lying in Holme _ 
Cultram parifh, of a title to the 
tithes in the redor of Bromfeld be¬ 
fore the conveyance to the plaintiffj 
and that the words of the deed were 
fufficient to convey them., Barnes 
V. Mejfenger, H. 51G. 3. ’ 251 

2. Corn being tithcablc of common 
right iu the fheaf, it is not compe¬ 
tent for the farmer, without a cuf- 
totn, after a general notice to the 
parion that he fhould begin to reap 
on a ccitain 4 a y> or as foon after as 
the weather would permit, (and in 
fad the reaping continued for about 
a fortnight,) but before tithing, to 
put til the iheaves when bound im¬ 
mediately into large fhocks or ri¬ 
ders, confining of eight iheaves (ct 
upon their ends againit each other, 
with two coveting iheaves placed 
roofwtle on the top, iur the purpole 
of proteding the whole againit bad 
weather; from which mocks the 
10th (heaves were afterwards drawn, 
without taking the reit of the fhock 
to pieces; ana the reft of the wheat 
fhocks were removed from the 
ground in two hours, and the oat 
lhucks in half au hour afterwards: 
for the pat loo has thereby no rea- 
fonable opportunity of comparing 
the 10th with the other 9 (heaves, 
as he is entitled to have: but the 
corn ought to be tithed in the fheaf 
before ic is made up into fhocks or 
riders. Shallcrofs v. Jowls, //. 51G. 3. 

2O1 

TRESPASS, 

See Indictment, x. 

The general highway ad, 13 G. 3. 
c. 78. f 27. 8 c 29., authorizing fur- 
veyors of highways to take and 

4 carry the refute (tones from quarries 
for the repair of the highways, 
making fathfaSion for damage doke 
to the lands of any perfon by carrying 
away the fame and direding Chat 
if the furveyors cannot agree with 
the land-owners upon the amount of 
fuch fati6fadion, itJhall be fettled and _ 

ofcertaimed “ 



TRIAL 


6ft 


afcertalned ly an order of jnfiieet ; 
and providing further that no plain* 
tiff (hall recover for any trefpafa, 
See., if tender of fufficient amends 
be made before aftion brought; and 
that in cafe no fuch tender be made, 
the defendant, by leave of Court, 
before iffue joined, may pay money 
into Court: held that furveyo s hav¬ 
ing broken a new way over the 
plaintiff’s land, in order to carry 
fuch materials for repair, in a cafe 
where an old but circuitous road ex* 
ifted before; and having after the 
damage done, and after an a&ion 
of trefpafa brought again ft them, 
paid money into court by way of 
amends; the fuificiency of fuch 
amends cannot be quellioned at nifi 
prius; the (latute having referred ! 
the quantum of amends, if not 
agreed upon, to the decifion of 
ju dices of the peace. But it feems 
to be competent to the plaintiff in 
fuch adtion to (hew that the making 
of fuch new road over his land was 
malicioufiy or wantonly done by the 
furveyors, and not for the neceffary 
or convenient carriage of the mate¬ 
rials over the land for the purpofes 
of the a 61 * and in fuch cafe he 
would not be concluded by the 
amends tendered or paid into court. 
Bayfield v. Porter and Another , ff. 
Cl G.3. 200 

TRIAL, 

See Practice, T9. 

■K. Where the fame plaintiff brought 
three adlious of trefpafs againft three 
feveral defendants for different parts 
which they took in the fame tranf* 
adlion; one againft the Speaker of 
the Houfe of Commons, who jufti- 
fied under a warrant iffued by him 
under the order of the Houfe, for 
arrefting and committing to the 
Tower the plaintiff, a member of 
the Houfe, for a breach of privilege 
in publifhing a libel upon the Houfe; 
to which juuificatory plea the plain- 
tiff demurred: another againft the 


Serjeant at Arms, who pleaded not 
guilty, and alfo juftified under the 1 
authority of the Speaker’s warrant; 
to which the plaintiff replied an cx- 
cefs in the manner of executing the 
warrant by a military .force, and with 
improper and unneeeffary violence ; 
on which iffue was Joined to the 
country: and the third again ft the 
Conftable of the Tower, who re¬ 
ceived and detained the plaintiff as a 
prifoner; and who alfo juftified 
under a warrant from the Speaker • 
for that purpofe; in which iffue was 
alfo taken to the country on feveral 
fadls ft a ted in fuch juftificatiou : 
and notice of trial was given by the 

S laintiff in the two laft can ft’?, 
which flood for trial at bar on a 
ay fixed,) but the plaintiff, though 
(till within time hy the general rules 
and pradliee of the Court, had not 
fet down his demurrer in the iirft 
caufe for argument: the Court*, on 
motion of the Attorney-General on 
behalf of the Serjeant at Arms, and 
of the Conftable of the Tower, 
poftpnned the trial of the iffues in 
thofe caufes until after the argument 
on the demurrer in the caufe again ft' 
the Speaker ; becaufe the right, 
juft, and diilindl confideration of the 
qoeftions which arofe on the iffues 
of fadls, and on the true meafure 
of damages, in the caufes againft 
t’ e Serjeant at Arm9 and the Con- 
ftablc of the Tower, departed 
mainly upon the decifion of the jjlue 
in law joined in the other adlion 
againft the Speaker: and though 
the fame queftion of law might ul¬ 
timately be raifed on motion in the 
two former adlions; yet it could 
not be confidered fo conveniently to 
the Court, to whom the decifion of 
fuch queftion belonged, or fo advan- 

/ tageoufly to the party who ihould 
prove to be in the right, as updo 
the demurrer, which prefented the 
queftion of law diftindfc from the 
queftions of fad. Sir FraneU Bar- 

dttu 



. >^ES. 

's* • 9 

v. Colman. Tbt Same t, 

,-gtnZqrl of Moira, M. 51 G. 3. 27 
/Where a nonfuit ia^fet afide upon 
payment of cqfit, fuch payment is 
made a condition precedent to the 
letting afide the nonfuit; and with¬ 
out it* the plaintiff cannot proceed 
to another trial. Nicbok v. Boson, 
M. 51G.3. * 185 

w TROVER. 

If a thing be depofited.by one* with 
.the authority o f another* and re¬ 
ceived by the bailee* to keep on the 
joint account of the two* one alone 
cannot lawfully demand it without 
the authority of the other* fo as to 
maintain trover upon the bailee’s 
refufal to deliver it. But where it 
only appeared that it had been 
agreed between the allignor and 
the aifignce of a leafe, that, to fave^. 
the expence of a counterpart, it”'* 
ihould be depofited in the hands of 
a third perfon* and the aifignce af¬ 
terwards delivered it to the bailee 
to keep* bi^t without mentioning 
that it was on the joint accouut; and 
no communication was made of the . 
• depofit to the aifignor* who never 
• interfered further in the matter ; 

. but the defendant afterward* (with 
the privity of the bailee, who adled 
as his agent,) procured an illegal 
and void conveyance of the pro¬ 
perty in it from the aflignee: held 
that the aflignee* or his legal repre¬ 
sentatives, might alone maintain 
-trover for it*'after demand and re¬ 
fufal. May and Another, AjjSgnees 
of Taylor, a Bankrupt , v. Harvey , 

a , 51 g .3. • 197 

TRUSTEES, 

See Poor’s Rate* i. 
j. R, D. being tenant for 99 years 
determinable on his life } remaiSt 
to truAeee to preferve contingent re+\ 
meanders 1 remainder to his Bril and 
. other in tail male) with-,re¬ 
mainders over) it was queftioned at 
firft whether a fine levied by the te- 
»o 


variance. 

nan? for 'years in pofleffion, ancf 
his eldeit Ion, the firft tenant in 
taflin remainder* was void againll 
the remainder-man over, by reafiem 
that thd'truftees to preferve contin-> 

, gent remainders* in whom it was - 
contended that a prefent freehold 
was veiled during the life of the 
tenant for years* were no parties 
thereto: but it was held afterwards 
that the trullees had a veiled, and 
not a contingent remainder, and that 
the prefent freehold intersft was in 
them.tocommence in polfclfionupon 
the determination of the term of 
years by forfeiture or other means 
during the life of tenant for years ; 
and therefore that fuch fine was void 
aga in it t he remainder-man Berring - 
ton d. Dormer, v. Parhhurft, Ji. 

IO G. 7 . B. R. 469 

2. Neither is the eftate of fuch rt- 
mainder-man over difeontinuedj or 
his right of entry within five yeats 
taken away by another fine levied 
by the daughters of the firft tenant 
iu tail male ; who, upon his death, 
wrongfully entered and were pof- 
feffed. and thereby diffeifed the re¬ 
mainder-man over. ibid. 

UNIFORMITY, A££ OF, 

See Mandamus* 2, 2. 

VARIANCE. 

1. In eje&ment, the premifes being 

laid to be in Farnbam, and proved 
to be in Farnbam Royal, is not a fa¬ 
tal variance* unlefs it be flwwn that 
there are two Farnhams. Doe, d. 
Toilet , v. Salter , M. 51 G. 3. 9 

2. Where the contract of fale to the 
plaintiffs was for “ 25 tons of Rig* 
flax on arrival of the firll cargo we 
lhall receive of our purchafe6 on ar¬ 
rival for the enfuing feafon already 
made—to confift of a proportion 
of forts femble, this would not 
fupporta count in an a&ion on .the 
calc for nondelivery of the flax 
alleging it as an abfolute* and not a 
conditional purchase j and alleging 






